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MAY IT PLEASE THE PANEL: 

 

Introduction 

1 These closing submissions are presented on behalf of Fulton Hogan 

Limited (Fulton Hogan). 

2 Fulton Hogan seeks the inclusion of a new policy in Proposal 8.  The 

substance of that request is to achieve policy recognition that 

aggregate extraction can precede urban development of greenfield 

priority areas as part of the subdivision process – but only in certain 

circumstances.   

3 Council has raised a jurisdictional challenge to that request.  The 

Council’s opening legal submissions were silent on this matter; it was 

instead raised during Ms Viskovic’s cross-examination of Fulton 

Hogan’s planning witness, Mr Bligh.1 

4 Summarily, the question posed by Council is whether Fulton Hogan’s 

submission confers jurisdiction on the Panel to approve either: 

4.1 a new policy providing for extraction of aggregate from only 

greenfield priority residential areas prior to urban development; 

or 

4.2 a new policy providing for extraction of aggregate from 

greenfield priority areas more broadly, prior to urban 

development.  

5 These submissions primarily address this matter. 

6 These submissions also briefly respond to questions as to the precise 

wording of the relief suggested in Fulton Hogan’s opening legal 

submissions. 

                                                      
1
 Hearing Transcript, 30 June 2015, page 337, at lines 39 to 41. 
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Fulton Hogan’s Submission 

7 Central to your determination of the jurisdictional question is the 

wording of Fulton Hogan’s submission on Stage 1 of the Replacement 

Plan. 

8 Fulton Hogan’s submission requested three items of relief in respect of 

Stage 1.  Two of those items related to land owned by Fulton Hogan at 

Roberts/Buchanans Road that was “greyed out” on the planning maps, 

and therefore the relevant relief is being pursued through Stage 2. 

9 The table specifying the relief sought identifies a requested change to 

Policy 8.1.2.9.  The submission states:2   

 

Proposed District 
Plan Provision 

Submission Decision Sought 

Chapter 8 – Subdivision, Development and Earthworks 

8.1.2.9 Policy – 
Additional 
subdivision design 
for greenfield 
residential areas. 

An amendment is proposed to 
the policy to recognise the 
potential for extraction of 
aggregate to occur prior to 
urban development or 
redevelopment taking place 
on a site.   While this might 
not be practicable in all 
circumstances, it is 
appropriate to recognise and 
provide for such extraction 
where it is practicable. 

Add a new bullet point (vi) 
to 8.1.2.9 Policy as 
follows: 
… 
vi. Provides for extraction 
of aggregate from 
greenfield  sites prior to 
urban development 
occurring, in 
circumstances where 
extraction of the 
aggregate resource and 
subsequent site 
redevelopment is 
practicable. 

10 Whilst neither the “Submission” nor “Decision sought” columns contain 

the word residential, the Policy heading does.  It is submitted that 

despite this, the submission ‘in the round’ discloses a concern to 

achieve provision for aggregate extraction from greenfield priority sites.  

Aside from the heading to Policy 8.1.2.9, there is no other indicator in 

the submission that greenfield residential sites are being singled out by 

Fulton Hogan. 

11 The Canterbury Earthquake (Christchurch Replacement District Plan) 

Order 2014 (Order) prescribes the process for notification of proposals 

for incorporation in the Plan and the making of submissions on such 

                                                      
2
 For ease of reference, a full copy of FHL’s submission (dated 8 October 2014) is attached to these legal 

submissions as Annexure A. 
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proposals.  While that process is not strictly a Schedule 1 RMA 

process, it is submitted the Panel can usefully be guided by case law 

determined under Schedule 1 RMA when determining the scope of 

Fulton Hogan’s submission in this instance. 

12 I submit the essential test is whether all are sufficiently informed about 

what is proposed.3  To ascertain this, the Panel must be satisfied the 

relief now sought by Fulton Hogan – that is, inclusion of relief in a 

Policy not confined to greenfield residential areas - was reasonably 

and fairly raised in its submission4.  This is a question of degree5, and 

perhaps even of impression6, to be approached in a realistic and 

workable fashion7, and within the whole relief package of the 

submission.8  Recourse may be had to the entire submission9.  

13 The ‘acid test’ is whether any person would be prejudiced by the Panel 

granting the relief now sought by Fulton Hogan.  In my submission, it is 

appropriate for the Panel to approach this question with reference to 

the class of persons most likely to be affected by Fulton Hogan’s 

proposal, namely those who live in and around greenfield business 

areas.   

14 It is also appropriate, in my submission, for the Panel to take into 

account the nature of the planning process prescribed by the Order.  

Unlike the usual Schedule 1 RMA plan process, there is no 

requirement for Council to prepare and notify a “summary of decisions 

requested by persons making submissions”10.  In the absence of such 

a requirement,11 parties must read entire submissions to ascertain 

whether they are affected by the relief sought and should file further 

submissions.  

                                                      
3
 General Distributors Limited v Waipa District Council (2008) 15 ELRNZ 59 (HC), Wylie J at [55]. 

4
 At [60]. 

5
 At [64]. 

6
 At [64]. 

7
 At [59]. 

8
 At [60]. 

9
 Implicit in the Court’s findings at [61]:  “The submission as a whole did not contain anything which 

approximates the wording or the approach contained in the proposed explanation”. 
10

 Clause 7 of Schedule 1 of the Resource Management Act 1991 (RMA). 
11

 Which, in Environmental Defence Society v Otorohanga District Council [2014] EnvC 070 at [11] the 
Environment Court held was an important part of the Schedule 1 planning process because it was from that 
summary a person who might lodge a further submission and take part in a hearing, can discover if there is 
a submission on the topic. 
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15 In my submission, when read as a whole the submission demonstrates 

Fulton Hogan’s desire for the Plan to recognise the potential for 

aggregate extraction to occur prior to urban development of any 

greenfield priority sites – be they residential or business - including its 

own site at Roberts Road, through an all-encompassing policy.   

16 The intention of the submission is reflected in the precise amendment 

sought, which is not confined to residential areas: 

vi. Provides for extraction of aggregate from greenfield sites prior 
to urban development occurring, in circumstances where extraction 
of the aggregate resource and subsequent site redevelopment is 
practicable. 

17 It is also reflected in the text of the submission, which states:12 

These submissions relate primarily to land Fulton Hogan owns at 
50 Roberts Road… 

[my emphasis] 

It is important to realise that quarrying is by its nature a temporary 
activity and at its completion, a wide range of other activities can 
establish on a site once quarrying has ceased. 

Fulton Hogan therefore seeks that the PCDP be amended to 
recognise the potential to extract aggregates prior to future urban 
development… 

…To extract aggregate from a site prior to any future development 
occurring enables the aggregate resource to be realised, while still 
allowing future development of the site to take plan (although 
potentially at a reduced ground level). 

This approach is not an uncommon one for the aggregates industry 
and is something that is encouraged on other parts of New 
Zealand such as through policy direction in the operative Auckland 
Regional Policy Statement, which seeks to provide for the option to 
extract mineral resource during the development, or 
redevelopment of urban areas

1
…. 

1
 Auckland Regional Policy Statement, Chapter 13 Minerals Policy 13.4.1.2 (iii)

13
 

18 In addition, the submission provides “examples of former quarries 

which have been redeveloped on completion or are in the process of 

being redeveloped.”  Among the examples referred to are sites 

redeveloped for not only residential use, but also other “urban” uses 

                                                      
12

 Pages 1 and 2. 
13

 This Policy provides:  
The development and use of land in the Region will be managed so as to: 

(i) … 
(iii) Provide for the option to extract mineral resource during the development, or redevelopment of 

urban areas.  
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including recreation, commercial and industrial.  In my submission, this 

further demonstrates the intention of Fulton Hogan’s submission was 

to secure policy recognition enabling aggregate extraction prior to a 

wide range of “urban” end uses being established, not just residential 

use. 

19 It is noted a total of 21 further submissions were filed on Fulton 

Hogan’s submission, many of which were pro-forma and almost all of 

which are focused on the impact of future quarrying of the Roberts 

Road site.  For context, the Roberts Road consent proceeded non-

notified and only related to part of the site.   

20 However, the further submission of the Canterbury Aggregate 

Producers Group (FS-1334) indicates the submitter understood a 

broader policy was sought.  The CAPG supported the submission for 

the following reasons: 

The submission seeks an amendment to Policy 8.1.2.9 to provide 
for the extraction of aggregate from greenfield sites prior to urban 
development where that is practicable. As aggregate extraction is a 
temporary activity, enabling this activity is consistent with the 

efficient use of natural resources.  

21 It is submitted an interested party reading the whole submission would 

have been sufficiently informed of Fulton Hogan’s desire for a policy 

applying to all greenfield priority areas – both residential and business.  

At the very least, because of the impression given, a person in or 

adjoining a greenfield business area would not have been satisfied 

Fulton Hogan’s request was clearly confined to residential areas only.  

If they were concerned about the general concept then, I submit they 

would have filed a further submission.   

22 Accordingly, it is submitted no-one could be prejudiced by the Panel 

approving the policy now sought by Fulton Hogan. 

23 It is therefore respectfully submitted the Panel has jurisdiction to 

amend Proposal 8 to include a new policy providing for extraction of 

aggregate from greenfield priority areas prior to urban development. 

24 In the event the Panel disagrees, there are two options available to 

overcome this: 
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24.1 Amendment of the Policy such that it only applies to residential 

areas (as discussed by Judge Hassan); or, preferentially 

24.2 Recourse to the Panel’s powers under Clause 13(2)(b), which 

provides the Panel is not limited to making changes within the 

scope of the submissions made.  I submit this is consistent with 

the procedural differences applying to the Replacement Plan – 

namely, omission of the requirement for a Summary of 

Decisions Requested.  Clause 13(4) only mandates a further 

notification process where the Panel wishes to make changes 

that are, in a material way, outside the scope of the proposal.  

In the present situation it is submitted the changes sought are 

appropriate (in that they are just as appropriate for business 

areas as they are for residential)14 and neither change is 

materially outside the scope of Proposal 8 (this is not 

understood to be the basis of a jurisdictional challenge by 

Council in any event). 

Wording of relief 

25 As to the precise wording of the relief, Mr Bligh’s recommendations 

have evolved over time firstly in response to evidence and secondly 

after caucusing. 

26 Some of the questions from Ms Dawson, with respect, raised valid 

concerns about the efficacy of proposed Policy 8.1.2.1(b)(i) (in Fulton 

Hogan’s opening legal submissions) in achieving the intended 

outcomes as compared with the underlined wording at paragraph 32 of 

Mr Bligh’s evidence. 

27 After hearing the interchange between Ms Dawson and Mr Bligh, it is 

submitted a more appropriate form of wording for Policy 8.1.2.1(b)(i) 

may be an amalgamation of the two, such that it reads: 

8.1.2.1 –  Recovery activities 

 

a. Ensure that subdivision processes enable recovery initiatives 

including by facilitating: 

i. subdivision of greenfield and intensification areas; 

                                                      
14

 Hearing Transcript, 30 June 2015, page 351-352, at lines 29 to 4. 
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ii. the issue of fee simple title where the following permitted 

or approved initiatives occur: 

A. conversion of a residential unit into two residential 

units; 

B. conversion of a family flat into a residential unit; 

C. replacement of a residential unit with two residential 

units; 

D. Enhanced Development Mechanism; or 

E. Community Housing Redevelopment Mechanism.  

iii. conversion of the type of tenure from a cross lease or 

unit title to fee simple;  

iv. subdivision of a cross lease or unit title site arising from 

the updating of the flat plan or unit plan.  

 

b. Provide for extraction of aggregate from greenfield sites, in 
conjunction with subdivision, prior to urban development 
occurring, in circumstances where: 

(i) The site will be backfilled and/or rehabilitated 
to a standard suitable for the intended urban 
development within a timeframe that continues 
to enable urban development in accordance 
with the provisions of the Plan does not 
impede the intended future use.   

(ii) Adverse effects on nearby urban activities are 
minimised.  

 

 

Dated:  1 July 2015 

 

 

___________________________ 

A C Limmer 
Counsel for Fulton Hogan Limited 
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