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May it please the Panel: 

INTRODUCTION 

1 These legal submissions are made on behalf of IAG New Zealand Limited 

(IAG), which is in charge of approximately 30% of the Christchurch 

residential rebuild programme following the Canterbury Earthquake sequence 

2010/2011.  

2 These submissions are in relation to the provisions in chapter 5 (Natural 

Hazards) relating to flooding within the new proposed Floor Level and Fill 

Management Area (FLFMA).  

3 IAG has been working closely with Southern Response to ensure that the 

insurers present a cohesive case, without unnecessary repetition. On this 

basis, IAG adopt the closing submissions filed by Mr Fowler on behalf of 

Southern Response.  

4 However, these submissions will cover briefly the key issues from the 

perspective of IAG, as well as covering off several other issues it considers 

important for the Panel to consider.  

5 Throughout these submissions, for simplicity the FLFMA Overlay area will be 

referred to as the ‘egg yolk’, with the balance of the FLFMA area being the 

‘egg white’.  

THE ISSUES 

Background to the flooding provisions 

6 Policy 5.3.4 of the proposed Chapter addresses flood damage mitigation 

through the raising of floor levels. As such, it sets the standard which this 

policy is seeking to implement. The wording of this policy refers to the 

‘reducing’ of potential flood damage, rather than requiring standards that 

would guarantee the complete avoidance of such damage.  

7 Questions from Commissioner Hassan addressed to Ms Carter outlined the 

fact that this is a policy that is concerned with community resilience, rather 

than absolute scientific certainty. Community resilience in this case 

addresses both the need to facilitate the recovery and rebuild from the 

Canterbury earthquakes, as well as establishing housing stock that are 

protected from most inundation events. IAG recognises the importance of 
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raising the floor levels, and by no means wishes to promote housing that will 

be at risk from flooding in the future as it is an ongoing insurer in the 

Christchurch market. However, IAG are also mindful of their obligations to 

clients that have started the rebuild design process to complete the build on 

time.  

8 As per section 75(3)(c) of the Resource Management Act 1991, the proposed 

flooding provisions in this district plan are required to give effect to the 

Canterbury Regional Policy Statement (RPS) which includes policies related 

to inundation. These requirements are considered below.  

Consistency of the proposed provisions with the Regional Policy Statement 

9 Over the course of the hearing, the matter of consistency of the proposed 

grandfather clause with the Canterbury Regional Policy Statement (RPS) was 

raised. We consider that the provision as outlined in Mr Nixon’s amended 

Appendix
1
 does comply with the directions of the RPS, for the following 

reasons.  

10 Policy 11.3.2 of the RPS directs that any new subdivision, use and 

development be avoided unless there is no increased risk to life, and the use 

meets certain criteria. It is submitted that the key word here is ‘new’. IAG are 

not in the business of new use or development, they are only replacing what 

already existed. The RPS contemplates that adjusted floor levels to a 1:200 

year event will be evolutionary. The grandfather provisions applying to 

rebuilds are accordingly consistent with the policy. 

11 It is also important to note that allowing a small cohort of rebuilds to proceed 

under the 1:50 AEP level will not result in any increased risk to life, and will 

not have a great overall effect on the resilience of the housing stock in the 

FLFMA areas. It is anticipated that only a very small percentage of the 

approximately 25 000 homes within the FLFMA will be protected by the 

grandfathering provision.  

12 The proposed grandfathering provision is a short term solution, which is a 

pragmatic outcome to push the properties caught between the Plans over the 

‘hump’. It meets requirements to avoid undue delay in facilitating the rebuild. 

                                                      

1
 Exhibit 16 
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13 Leaving behind the issue of the grandfathering clause, the proposed policies 

and related rules actually go further than the RPS requires, resulting in a very 

conservative floor level being generated when this plan becomes operative. 

Mr Nixon briefly addressed this issue in answer to questions from Mr 

Winchester, where he outlined that the proposed response from the 

Christchurch City Council goes beyond what the RPS directs. The addition of 

a 400mm freeboard, as well as a 1 in 20 year tidal event ensures that any 

floor level output will be conservative. 

Consistency with Strategic Directions chapter 

14 It is critical that the policies and rules in the Natural Hazards proposal 

adequately support and uphold the objectives and policies contained within 

the Strategic Directions chapter.  

15 The Strategic Directions chapter requires that all other objectives and policies 

within the District Plan are to be consistent with the Strategic Directions 

chapter. This chapter then places primacy on the following two objectives: 

 Enabling the expedited recovery of Christchurch; and 15.1

 Ensuring the District Plan promotes clarity of language and 15.2

efficiency, importantly for this chapter by minimising the reliance on 

resource consent processes.  

16 As the Natural Hazards provisions stand currently, the rules favour a 

resource consenting process that will do nothing to promote certainty or the 

speedy recovery of the city. 

Consistency with Statement of Expectations 

17 Unsurprisingly, the Strategic Directions chapter includes matters that are 

outlined in the Statement of Expectations contained within Schedule 4 of the 

Order in Council under which the Panel operate.  

18 This Statement of Expectations also requires the reduction in reliance on the 

resource consent process.  

19 It is submitted that all of the proposed relief outlined in these legal 

submissions are in accordance with the RPS, the Strategic Directions 

chapter, and the Statement of Expectations.  
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Issues of scope 

20 The Panel has identified the issue of scope to alter the area in which the 

exemption to the recession plane rules apply, as a matter to be addressed. 

21 Firstly, it is  considered that the matter of scope is essentially a non-issue, 

due to the submission that was lodged by Southern Response (#809) and 

supported by IAG (FS-1438) which both outline the request for relief as being 

the inclusion of the ‘egg white’ part of the FLFMA being included. When 

considering the scope of a hearing, it is essentially limited at one end by what 

was initially notified, and at the other by issues raised in submissions or 

further submissions. Therefore, the submission of Southern Response 

requesting this relief is all that is needed by the Panel to be within scope if 

supporting these changes.  

22 If the above reasoning is not sufficient for the Panel on the matter of scope, 

we also submit that the alteration does not constitute a new provision. The 

point raised at clause 13(4) of the Order in Council requiring the Panel to 

direct a new proposal being prepared and notified is triggered if the changes 

are seen to be “material”. IAG considers that “material” implies that the 

connotation of the recession plane exemption was not even raised. As this 

was proposed as a permitted activity standard within the ‘egg yolk’, it is 

submitted that the proposed change is not enough to be considered 

‘material’.  

Permitted activity status 

23 IAG and Southern Response have suggested that the restricted discretionary 

status in the ‘egg white’ area should be changed to a permitted activity.  

24 Commissioner Dawson identified this issue in her questions to Ms Carter, 

where she raised the problem of the section 32 report. The proposed rules 

suggest including an additional 20, 000 houses (approximately) within the 

FLFMA that are not currently identified in the Flood Management Area of the 

operative Christchurch City Plan. Yet the analysis of why a permitted activity 

standard would not work is scarce in the section 32 report issued by the 

Council. The omission to address this option in the s32 report is out-of-kilter 

with the benefits it would provide to a significant area of the city.  

25 It is the submission of IAG that the information available to the Council is 

certain enough to allow a permitted activity status. It is our understanding that 

a model is still the primary source of data for setting floor levels in the ‘egg 
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white’, however sometimes the outputs from these models will require 

auditing to ensure topographical features are accounted for.  

26 The insurers are proposing a certification process, where once the Council 

certifies the finished floor level, this can be relied on through the design 

phase.  

27 It is submitted that the certainty and lost opportunity cost are no more in this 

situation for the Council than a resource consenting process would be. We 

understand that the same systems would be used to ascertain the finished 

floor level in a resource consent application. However this 

certification/permitted activity status is much more aligned with the Strategic 

Directions chapter, requiring less emphasis on resource consenting 

processes. 

28 Mr Nixon suggested in his rules that certification be issued within 20 working 

days of a request. Judge Hassan raised issues of the vires of such a 

‘stipulation’ on a permitted activity. It is submitted that on the evidence there 

were no impediments to determining a floor level at any one point in time. 

They can be issued. Accordingly, from IAG’s perspective, the deletion of a 

timeframe is not fatal to the workability of this rule.  

29 Questions from the Panel proposed a permitted activity regime that did away 

with the ‘egg white/egg yolk’ distinction altogether. For reasons of 

consistency and simplicity (as required in both the Statement of Expectations 

and the Strategic Directions objectives), the insurers support this position. It 

is considered that the certification process will work equally well in both 

areas, and so it makes much more sense to have one permitted activity rule, 

rather than several with different requirements. Therefore, the insurers 

support a permitted activity regime across the entire FLFMA which relies on 

the certification process to establish floor levels.  

Recession planes 

30 The proposed Plan provisions include an exemption to compliance with the 

recession plane rules in situations where the breach is caused by the 

requirement to raise a floor level.  

31 As a matter of consistency, any requirement to raise floor levels should be 

exempted from the recession plane rules. From an effects standpoint, there is 

no difference in overall effect of a recession plane breach in the ‘egg yolk’ 
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versus the ‘egg white’, yet in the Council’s proposal the ‘egg white’ situation 

would require a resource consent.  

32 This requirement for a resource consent is in direct opposition with the 

provisions included in the Strategic Directions chapter. That chapter directs 

less reliance on the resource consent process, and an expedited recovery.  

33 If the permitted activity standard that IAG and Southern Response are 

promoting is accepted, it would be even more crucial that the rules are 

changed to promote consistency between permitted activities.  

Grandfathering clause 

34 IAG and Southern Response have recommended a “grandfathering clause” 

be adopted into the provisions, and proposed wording is outlined in the 

evidence of Mr Bob Nixon. This clause would provide certainty to insurers as 

to the finished floor level that will apply to a particular build.  

35 The grandfathering clause is proposed in order to avoid the delays and costs 

outlined in the evidence of Mr Casey Hurren (Southern Response) and Mr 

Craig Jenkins (IAG). Both these witnesses outlined very clearly that were the 

proposed Plan provisions to come in as they were notified, the impact on the 

residential rebuild would be substantial. Delays would differ from project to 

project, however a delay of 4-6 months was not unlikely. 

36  In cross-examination, both Ms Carter
2
 and Mr Rachlin

3
 accepted the 

evidence of Mr Hurren and Mr Jenkins, and agreed that to provide an 

exemption at the building consent stage would defeat the point of the 

grandfather clause. Therefore, IAG and Southern Response’s proposed 

wording
4
 suggests the exemption applies to any project where a PIM has 

been applied for at the time the changes to the Plan come in to force. This 

protects the detailed design stage that follows the granting of a resource 

consent.  

37 The insurers recognise that these exemptions should not be without an expiry 

date. In order to align with the temporary activities provisions of this proposed 

Plan, they suggest that any building relying on the grandfather clause must 

be underway by April 2018.  

                                                      

2
 Transcript 5 March at p392 line 40.  

3
 Transcript 6 March at p570. 

4
 Exhibit 16 
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Certificate of compliance and existing use rights option 

38 Suggestions from the Council and questions from the Panel raised the 

questions of whether a certificate of compliance or existing use rights could 

do the same job as the grandfathering clause intends to do (protect any work 

up until the building consent phase when the new plan provisions come into 

force).  

39 From the perspective of IAG, the issue is the burden of proof that lies with the 

applicant. This burden of proof requires that an applicant justify the height 

proposed was permitted at the time. Due to the change in landscape in 

Christchurch, this can be a difficult task, as oftentimes the ground levels 

themselves have dropped.  

40 Further, both Mr Jenkins and Mr Nixon identified that the workload associated 

with preparing for a certificate of compliance or an application for existing use 

rights is comparable with a resource consent, which often requires one to 

have started down the design path before all this information is available. 

Also, often by the time an application for either a certificate of compliance or 

existing use rights is ready, there is almost enough information to go to the 

building consent application stage. Obviously, this is not in accordance with 

the PIM timeframe for setting floor levels that the insurers are promoting.  

41 Certificates of compliance or Existing Use certificates are driven by a holistic 

approach of all aspects of a rebuild meeting the standards for certification. 

This is at odds with the insurer’s requirements to lock in floor levels at the 

“starting point” for design.  

‘Buffer’ suggestion 

42 Questions from Dr Mitchell to Mr Hurren raised the idea of building a ‘buffer’ 

into every floor level that is received from the Council. At the time, the 

proposed amount by Dr Mitchell was in the order of 150mm. IAG opposes 

this suggestion from an insurance perspective for several reasons.  

43 Firstly, as already outlined above, it was the evidence of Mr Nixon that the 

1:200 AEP level was already a conservative approach. Although both Mr 

Jenkins and Mr Hurren accept that the crucial issue is to avoid delay, the 

issue of cost would start to play a major part if every rebuild was required to 

add a buffer of 150mm ‘just in case’.  
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44 Secondly, the insurance industry is a business which deals in certainty. 

Designers, engineers and the insurer themselves want to be sure they are 

building to the level the Council predicts will reduce risk from inundation. The 

evidence of Mr Jenkins outlines some of the problems that the insured clients 

face when they are required to raise floor levels, and to add an additional 

150mm onto this would only cause to exacerbate the problem.   

45 Thirdly, the exemption for recession plane rules as is currently proposed only 

applies to the extent that it is necessary to comply with floor level rules. As 

soon as any buffer was added at the insurer’s prerogative, the exemption for 

recession breaches would cease to apply. It also follows that the effects of 

any breach would be worse if extra, potentially unnecessary, height was 

added.  

46 Lastly, both Mr Jenkins and Mr Hurren gave evidence of situations where the 

floor levels had to be increased far beyond 150mm (1300mm and 900mm 

respectively). Therefore, even if a buffer was added, there is no guarantee 

that the delay would be avoided.  

CONCLUSION 

47 For the reasons included in both these legal submissions, and those of Mr 

Fowler, IAG submit that the proposed changes presented by IAG and 

Southern Response will result in a planning regime that appropriately 

recognises the need to protect against natural hazards, whilst still ensuring 

that the rebuild can continue without unnecessary delays.  

48 It further submits that these proposals are more appropriate than those 

presented by the Council, as they are in accordance with the RPS, Strategic 

Directions objectives and the Statement of Expectations.  

 

Dated 17 March 2015 

 

 

Ewan Chapman 
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