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1. INTRODUCTION

1.1 The position expressed in opening for the Christchurch City Council 

remains largely unchanged in terms of the overall justification for and 

approach proposed in respect of Proposal 5 – Natural Hazards - of the 

proposed Christchurch Replacement District Plan (pRDP). 

1.2 Where however there are differences, these involve matters of 

refinement which either respond to issues raised by the Panel, or reflect 

what is submitted to be a convergence of views between submitters and 

the Council.

1.3 These closing submissions will therefore adopt the following approach:

(a) recap or reiterate areas where there appears to be no debate 

or at least no major areas of dispute;

(b) outline the Council's position on outstanding areas with 

reference to management of different types of hazard; and

(c) provide a fully considered response to the questions posed by 

the Panel in its Minute of 27 February 2015.

1.4 Overall however, it is clear that a constructive approach by the parties, 

mostly informed by expert assessments, has resulted in a narrowing of 

issues and resolution of a number of detailed drafting and site-specific 

concerns raised by submitters.

2. A RISK-BASED APPROACH IS APPROPRIATE

2.1 It is submitted that there is agreement that a risk-based approach to 

managing natural hazards is an appropriate approach.  No expert 

witness raised any concerns about the suitability of this approach, and 

many expert witnesses from different disciplines have endorsed the 

adoption of this approach1.

                                                  
1 For example Mr Taig, Dr Saunders, Dr Wright, Dr Massey, Dr Seville, Mr Willis, Ms Carter.
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2.2 A risk-based approach is different from hazards-based planning, in that 

the likelihood of occurrence of a hazard is also included and taken into 

account alongside the consequences of an event (with a hazard 

management approach only addressing the consequences).  This 

approach accords with international best practice2.  

2.3 The risk-based approach is also consistent with the National Civil 

Defence Strategy, the Canterbury Civil Defence Emergency 

Management Group Plan, and the New Zealand Coastal Policy 

Statement (in explicitly managing risk from natural hazards).3

2.4 While the scientific basis for the approach may not be readily apparent 

to or understood by members of the public (in terms of the detailed 

modelling and risk assessments which underpin the location and 

delineation of hazard management areas), it is submitted that that there 

appears to be a relatively good level of understanding by most 

submitters about the effect of the Council's proposed management 

approach, what the lines represent, and what they are seeking to 

achieve.

2.5 In that respect, there is unchallenged evidence4 before the Panel that 

the process of planning for natural hazards through the pRDP 

encourages and promotes a more resilient society, and can be just as 

important as the final set of policies and rules contained within it. This 

heightened awareness can be achieved throughout the planning 

process, by engaging the community through the process and in the 

outcome through enhanced ownership of the risk and continued 

education.

2.6 That is not to say that the planning framework does not matter; quite the 

opposite in fact.  But it does serve to demonstrate that the process has 

been valuable in making the community more aware of the risks that 

they face from natural hazards and to make better informed choices 

about planning and investment.

                                                  
2 Evidence of Dr Saunders, Mr Taig
3 Evidence of Dr Saunders 
4 Evidence of Dr Erica Seville
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3. INCORPORATION OF CONSERVATISM

3.1 It is submitted that, in the circumstances, the Council is not advancing a 

position that is unduly regulatory or prescriptive in seeking to manage 

known and well-researched natural hazards risks.  It is however a 

position which is appropriately conservative, having regard to the 

impacts of the earthquakes on the communities of greater Christchurch.  

There should be no criticism of this approach.

3.2 While a limited number of witnesses have suggested that the Council's

approach is too conservative5, the overwhelming weight of evidence is 

that it is appropriate to be cautious in light of recent history.  For 

example, Dr Yetton describes aspects of the earthquakes as a "game 

changer"6 in terms of what was previously understood about the 

response of land in the Port Hills to seismic events.

3.3 Similarly, both Mr Taig and Dr Massey provided examples of 

development that recent events suggest was, at best, unwise to have 

been allowed to have occurred.  Mr Anderson referred to the need to 

capture memory and the lessons of recent history, and make sure that 

these matters are appropriately reflected in planning documents7.

3.4 The evidence of Ms Beaumont for the Council also explained that for 

rock fall and setting the location of the hazard lines, conservative 

assumptions have been appropriately used to protect the more 

vulnerable members of the community8.

3.5 Other areas where a degree of conservatism has been generally 

accepted as being appropriate in terms of the management approach is 

with regard to modelling based on a 1m sea-level rise9, use of freeboard 

as part of setting floor levels which are free from flooding because of the 

importance of having a resilient housing stock10, and a possible 

                                                  
5 For example Mr Bell
6 Transcript page 210
7 Transcript page 735
8 Transcript page 18
9 Evidence of Mr Ivamy 
10 Mr Whyte, transcript page 599/600
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approach to certification of rockfall hazard removal (as opposed to 

mitigation)11.

3.6 The Council's approach and that of its witnesses has however 

recognised that a balance needs to be struck, and this is reflected in the 

responsible and carefully considered revisions to lines that have been 

agreed on a site-specific basis.  While it is accepted that it is necessary 

to carefully consider the need for and level of regulation as a 

consequence of both section 32 and the Statement of Expectations, it is 

submitted to be important that the pendulum does not swing too far in 

the direction of a permissive or non-regulatory approach unless this can 

be shown to be a better way of managing risks.

4. HIGHER ORDER ISSUES NOT IN DISPUTE

4.1 It is submitted that there is no significant dispute as to whether the 

Natural Hazards proposal gives effect to the RPS, is consistent with the 

Recovery Strategy and the LURP, and has particular regard to the 

Statement of Expectations.  There is a general acceptance as to the 

way that the "issues" are managed.

4.2 The plan review has provided an opportunity to implement hazard 

planning initiatives to manage future development in areas subject to 

slope instability on the Port Hills and liquefaction and flooding hazards 

on flat areas.12  The Council has been directed to provide for the 

protection of people from risks in high hazard areas (as defined in the 

CRPS) and other areas, noting slope instability hazards, flood and 

liquefaction hazards and sea level rise.13  

4.3 Overall it is submitted that the provisions being advanced by the Council 

provide for the effective functioning of the urban environment of the 

Christchurch district, reflecting the changes resulting from the 

Canterbury earthquakes (consistent with (c) and (h) of the Statement of 

Expectations).  

                                                  
11 See supplementary statement of Dr Yetton
12 As required by Section 4.5 of the LURP (at page 37).
13 Action 41 of the LURP (page 37).
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4.4 Where there is a difference of view (albeit relatively confined) is around 

matters of detail and about the way in which hazards and risks should 

be managed.  Much of this centres on the activity status of different 

activities, and whether or not a more permissive status can be achieved 

with the inclusion of appropriate controls or standards.  These matters of 

detail will be addressed in turn when the Council's position on each of 

the hazards is addressed in further detail below.

4.5 It is worth noting that there is no dispute regarding the proposed 

approach to land repair, as addressed in the evidence of Mr Long for the 

Council.  Accordingly, this matter will not be addressed further in these 

submissions.

5. LIQUEFACTION

5.1 The key evidence on the management of liquefaction was provided by 

Mr Kingsbury and Mr Anderson for the Council, by Mr Traylen for the 

Crown, and Mr Jacka for Ngai Tahu Property Limited.  This hazard 

relates to a property risk.

5.2 With regard to LAA1, it is submitted that there is no material dispute 

regarding the appropriate management approach or activity status, and 

it does not appear14 that it is amenable to an approach whereby 

permitted activity standards are appropriate.  The Council maintains its 

view that a restricted discretionary status is appropriate for subdivision 

in this area, for the reasons explained by Mr Kingsbury and Ms Carter.

5.3 There is however an issue as to the appropriate activity status for 

subdivision in LAA2 given the accepted low risks of damaging 

liquefaction occurring.  It appears, based on the expert evidence, that 

subdivision in this area could and indeed perhaps should be treated as a 

discrete issue whereby there is no need for the Council to have the 

power to decline a consent based on the lack of evidence as to 

significant risks that need to be managed15.

                                                  
14 At least from the evidence of Mr Jacka, see transcript at page 540
15 For example, the answers given by Mr Kingsbury and Ms Carter indicated no concern with controlled status
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5.4 The evidence of the experts was that the appropriate geotechnical 

approach to liquefaction in such areas was generally well understood, 

and could readily be dealt with through fairly orthodox consent 

conditions16.  This suggests that this discrete issue would be suitably 

managed through controlled activity status, given that this is the most 

permissive activity status which is applied to subdivision as a matter of 

course.  It is accepted that consistency with the proposed restricted 

discretionary status for subdivision elsewhere in the pRDP is not of itself 

a sufficient reason for maintaining that status in LAA2 area.

5.5 We note that this point that some site-specific changes of the LAA1 line 

have been identified in Mr Kingsbury's two statements of supplementary 

evidence around the base of the Port Hills.  This is not necessarily 

representative of a wider issue, but will be monitored by the Council.

5.6 As far as the inclusion of the Port within the LAA1 area, there was no 

countervailing evidence to that of Mr Anderson regarding the 

appropriateness of the LAA1 status at the Port, and he was not cross-

examined.  It is submitted that it is appropriate that there is a degree of 

control or oversight given the unchallenged seismic issues (whether or 

not they strictly involve "liquefaction") for reasons identified by Mr 

Anderson, and notwithstanding the fact that it is in the Port's interests to 

carry out suitable foundation works17.  

6. FLOODING

6.1 Floor Level and Fill Management Areas (FLFMA) are shown on the 

planning maps and indicate areas anticipated to flood in a major flood 

event.  The risk managed in this instance is primarily a property risk.

6.2 The CRPS provides strong directions regarding flood management –

largely defining the level of flooding risk that the Council must manage in 

its pRDP.  The Council is directed to set out objectives and policies (and 

may include methods) to avoid new subdivision, use and development 

that does not meet the criteria in Policy 11.3.1 (1) to (5) for known high 

                                                  
16 Kingsbury, Transcript page 307
17 Anderson, transcript page 733/734
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hazard areas, and to promote the use of guidelines developed pursuant 

to Method 11.3.1(5) to guide the design and assessment of new 

development.

Reliance on models

6.3 It is submitted that the evidence has demonstrated that the models 

which underpin the approach to flood hazard mapping and the 

application of related controls in the pRDP are appropriate and fit for 

purpose.  The evidence also demonstrates that the Council has been 

and continues to actively manage and refine the models with the latest 

available information and data, and has a rigorous process of ensuring 

that the models are regularly checked and peer reviewed to ensure their 

accuracy and reliability.

6.4 Indeed, no issue has been taken with the reliability of the models and 

the fixed floor levels which are proposed as a permitted activity in the 

Fixed Minimum Floor Overlay (FMFO).  The question which has been 

posed by submitters and the Panel is whether there is a way to ensure 

that properties which are generally at lower risk towards to edge of the 

Floor Level and Fill Management Area (FLFMA) can also be afforded 

the same permitted status. 

Permitted floor levels in the FLFMA

6.5 It appears, based on the supplementary evidence of Ms Brookland, that 

there may be a process whereby it will be possible to certify a floor level 

which is above the 0.5% AEP floor level required by the CRPS.  It is 

important to note however that this will not involve a certification process 

in the usual sense of the word, in that it will essentially need to rely on 

the Council running the model on a site-specific basis, and producing a 

number which will need to be accepted by landowners or their insurers 

in order for this to be permitted.

6.6 It is important to note however that none of the witnesses called by the 

insurance companies raised any particular concern about the need to 

approach the Council to produce the required floor level.  Indeed it 
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involves a process which currently occurs for the setting of floor levels 

under the operative City Plan and which appears to be well understood 

by the development industry in Christchurch.  The reality is that no third 

party is in a better position to efficiently and effectively run the model 

and produce a suitable floor level (incorporating the various factors 

applied by the Council, including freeboard).

6.7 It is submitted that the way that the Council suggest that this approach 

could work would avoid the potential problems which were addressed in 

opening submissions for the Council regarding certification for natural 

hazards, as raised in the Panel's Minute of 27 February 2015 (Minute).

6.8 Those submissions continue to be relied upon by the Council, and the 

opening legal submissions for the Crown also contain a useful analysis 

which is adopted as a helpful statement of applicable legal principles 

and authority.  In essence, the two key issues that need to be avoided 

are unlawful delegation of a decision-making power, and the reservation 

of a discretion such that there is sufficient certainty and objectivity.

6.9 Following the evidence of Mr Nixon and the other witnesses for the 

insurance companies, Ms Carter has produced a permitted activity rule 

for floor levels in the FLFMA which, it submitted, is superior to the 

options presented to the Panel and avoids the potential invalidity issues 

identified above.  This rule, and other associated flood hazard rules, are 

attached as Appendix A to these submissions.

6.10 It is submitted that the structure of Ms Carter's proposed permitted 

activity rule means that it is the fact of a certificate for a floor level which 

is important, and this is both certain and objectively ascertainable.  

Either a person will have a "live" certificate or not.  In terms of the 

process to obtain the certificate, this is also clear in terms of what the 

key standards are that must be addressed in order for a certificate to be 

issued (these are included within a proposed new definition).  

6.11 It is submitted that the process which is suggested by the Council would:

(a) be certain;
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(b) involve essentially the same procedure or exercise to determine 

the "Certified Minimum Finished Floor Level" in that the Council 

would run this through its model as described by Ms Brookland; 

(c) not fail simply because a certificate cannot be produced by a 

third party; and

(d) involve little to no subjective judgment in that the floor level 

must be the minimum of the levels already used for the 

permitted FMFO rules.

6.12 Given however the dynamic nature of the model and the way that it may 

respond to additional data over time, the Council wishes to ensure that 

certificates do not have an unduly long life.  The proposed lapse of a 

certificate within either 6 or 12 months from the date of issue is 

submitted to strike an appropriate balance and enable the vast majority 

of cases to proceed with certainty as to floor levels.  The evidence was 

that the cost of building to a certified minimum floor level was far less 

than the cost implications of having to undertake a re-design and not 

having a floor level "locked in" from the date of a PIM18.   

6.13 If by the date that building consent was sought, the certificate had 

expired, then a new certificate would need to be sought.  If not, no 

resource consent would be required (for floor levels at least), and 

section 10B of the RMA would then apply.

A single management approach?

6.14 The question has been asked as to whether, if permitted status could be 

achieved in the FLFMA, a single permitted activity rule for floor levels 

would be appropriate.  In the Council's view, the answer is "not yet".  

Obviously, a FMFO approach would be the ideal, but plainly there is not 

sufficient certainty in data underpinning the FLFMA to achieve this.  As 

to the converse, it is clear that the Council's suggested approach to the 

FLFMA is neither as clear nor as efficient as the FMFO rule, and it 

would potentially be inferior to the current (unchallenged) FMFO rule.

                                                  
18 The evidence of Mr Hurren in particular
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6.15 There is also the question of whether the panel has scope to abandon 

the FMFO rule.

Is a minimum floor level an "activity"?

6.16 His Honour Judge Hassan sought legal submissions on this question.  It 

is understood that the concern is that setting a floor level, of itself, may 

not be an "activity" and therefore may not be the subject of a rule in a 

plan.  

6.17 It is submitted that setting a permitted floor level is within the scope of 

the RMA and can be the subject of a rule.  In particular, it is submitted 

that the amendments to section 9 of the RMA have clarified the issue.  

Section 9(3) now provides:

No person may use land in a manner that contravenes a district 

rule unless the use—

(a) is expressly allowed by a resource consent; or

(b) is allowed by section 10; or

(c) is an activity allowed by section 10A

6.18 The focus is on a use of land which contravenes a district rule, which 

puts the focus of what is a "use" on what is regulated by the district plan.  

The definition of "use" in section 2 of the RMA is, in turn, very broad and 

includes, in addition to matters relating to "structures" in paragraph 

(a)(i)19, "any other use of land" in paragraph (a)(v).  It has been held by 

the Court of Appeal that a broad interpretation of “use” accords with the 

general purposes of the RMA: Smith v Auckland CC [1996] NZRMA 276

(CA).

6.19 The fixing of a floor level is submitted to be integral to the construction of 

a structure in terms of paragraph (a)(i) of the definition of "use", in the 

same way that compliance with a recession plane or sunlight access 

standard is integral to that use and not seriously in doubt as a matter 

which can and is regulated by rules in plans.  Indeed, maximum building 

height (by itself) could fall into the same category.  They are however all 

                                                  
19 Which is "alter, demolish, erect, extend, place, reconstruct, remove, or use a structure or part of a structure in, on, under, 
or over land"
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regulated by rules in plans, as part of a bundle of "uses" which are part 

of the activity of constructing a dwelling or other building.

Scope of assessment matters – non-hazard issues

6.20 Questions have been raised as to the extent to which it is appropriate 

and necessary for matters not strictly or directly associated with natural 

hazards matters to be included in the Natural Hazards chapter.  In 

particular this has included matters which relate to ecological or natural 

environment considerations20.  The Panel posed this question in the 

Minute in the context of a concern about the potential for double 

regulation.

6.21 It is submitted that there is no evidence before the Panel which supports 

the suggestion that the inclusion of such matters involves duplication or 

double regulation of matters covered in other chapters.  The evidence of 

Ms Carter and Mr Willis was to the contrary, that care had been taken to 

ensure that no double regulation would occur or has occurred.

6.22 The issue comes down to one of drafting preference and, potentially, 

evidence.  The Council's intention has been to create a "one stop shop" 

for activities within hazard areas, which it considered was user-friendly 

and easy to follow (and consistent with the Statement of Expectations).  

It is accepted that there is an absence of direct evidence before the 

Panel about the efficacy and appropriateness of some of the non-hazard 

matters included in the natural hazards rules.

6.23 If the Panel has a different drafting preference or considers it has 

inadequate evidence on those issues, it is either open to the Panel to 

defer consideration of those matters until the relevant chapter is 

considered and graft them on to that chapter (if appropriate), or confirm 

them now and revisit the appropriateness and location of those matters 

at a later stage should it consider that necessary.  The Council has no 

strong preference and will abide the Panel's decision.

                                                  
20 See Rules 5.8.1.2 and 5.8.3.2 and we also note that similar issues were raised in the context of a restricted discretionary
activity rule for liquefaction
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Flood protection vs minimum floor levels

6.24 There has been criticism of the Council's approach and a suggestion 

that instead of imposing costs on the community through the use of 

minimum floor levels, the Council should in fact be addressing the issue 

through carrying out urban flood protection works.

6.25 There is a simple answer to that, which is that the Council is obliged to 

give effect to the CRPS.  Policy 11.3.2 requires this Council to avoid 

new subdivision use and development unless new buildings have an 

appropriate floor level above the 0.5% AEP design flood level.  At 

present, the only way to achieve this is through setting minimum floor 

levels as proposed by the Council.

6.26 It is true that this could change over time if the Council invested in 

significant urban flood protection schemes such that the modelled flood 

levels dropped.  This is however a political decision and the Council has, 

to date, chosen not to pursue this option.

6.27 Finally, it is useful to note that the insurance companies in particular, 

who have provided the best evidence to the Panel on the question of 

costs, do not consider that the costs of this approach impose an undue 

burden in the circumstances – provided of course the approach to 

regulation is appropriate.  

7. SLOPE STABILITY

7.1 This hazard primarily involves life-risk considerations and, as distinct 

from other types of hazard, has required a different approach from the 

Council.  It also appears to be the most contentious issue before the 

Panel as part of this proposal.

7.2 The Council commissioned the Institute for Geological and Nuclear 

Sciences (GNS) to undertake scientific modelling to identify areas in the 

Port Hills that were at high risk from natural hazards of rock roll, cliff 

collapse and debris inundation, and to assess the levels of risk to loss of 
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life as a result of these hazards.21  This modelling is the primary 

geotechnical resource which underpins the management areas in the 

pRDP, and was explained in detail in the evidence of Dr Chris Massey 

and Dr Gerstenberger.22  

7.3 The evidence has made it clear that the modelling and the 

establishment of hazard lines involves an area-wide approach, but one 

which was then ground-truthed for accuracy.

7.4 Following the notification of this proposal and the receipt of submissions 

there has, largely as a consequence of pre-hearing preparation, been a 

useful process of site-specific testing and evaluation of the 

circumstances of various properties across the Port Hills.  It is submitted 

that this has largely validated the GNS model and approach, but that 

there have been elements of pragmatism and balance brought to bear 

as to where lines could be relocated given the specific risks faced by 

individual properties.

7.5 It is however important to bear in mind that, while the GNS model 

involves an area-wide approach, it also involves an averaging approach 

to risk.  Individual properties could and indeed will have a lower or 

higher site-specific AIFR.  There is a danger in using a site-specific 

AIFR calculations as a "target" for individual properties that the bigger 

picture may be lost.  At present, the movement has been in one 

direction: removal or reduction in lines across properties.  

7.6 If the approach to risk is averaged, as in this case, there will come a 

point at which further changes or reductions in the extent of the hazard 

lines without a very clear and objectively justified basis, will not 

represent the actual overall risk to the community.  Put another way, 

there will be "overs" and "unders", and the changes cannot always be 

"overs".

                                                  
21 Refer Statement of Evidence of Dr Chris Massey for the Council/Crown.
22 Evidence in Chief, both filed on behalf of the Council and the Crown.
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Terminology 

7.7 It is submitted that the so-called "two intolerables" approach to the 

RHMA lines has been unfortunate.  There has also been a focus on the 

10-4 AIFR number as being a bright line, which in fact it is not.  It is 

respectfully submitted that the panel should not unduly focus on the 

terminology but rather consider the reasonableness and workability of 

the approach that has been pursued.

7.8 The evidence of Ms Beaumont for the Council explained the background 

as to how the lines were developed.  It is fair to say that exercise by the 

Council was not based on intellectual purity, but instead on a pragmatic 

and workable approach which used different assumptions all of which 

revolved around a 10-4 AIFR risk as a starting point.  So while the path 

by which the lines were developed may not be straightforward, it is 

submitted that the regulatory result is suitably clear.

7.9 As a matter of fact, there is no doubt that the RHMA2 area is an area of 

lower AIFR risk than RHMA1.  The fact that it is based on a 10-4 AIFR 

risk approach is confusing, but it does not make it wrong.  In terms of 

the line or area that is being promoted by the Council and the 

associated regulatory approach, it is not the Council's position that the 

risk is in fact "intolerable".  Indeed, the regulatory approach for RHMA1 

does not suggest that this area is intolerable either, given Mr Taig's 

expert view that areas of truly intolerable risk are where people should 

be made to leave and most human occupation should be prohibited.

7.10 The pragmatism of the Council's approach is submitted to be ably 

demonstrated by the planning maps produced by Ms Carter as Exhibit 8, 

which showed a line based on a 10-5 AIFR risk using the same 

assumptions as RHMA1, overlain on the proposed maps.  These maps 

and the table of additional properties which would be affected show the 

balance that the Council is seeking to achieve in terms of managing 

risks on the one hand and, on the other hand, not imposing burdens or 

restrictions on land which may not be justified.  
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7.11 Certainly, the evidence before the Panel is that there are many people 

who appear to be determined to live in areas of considerable risk and 

say that they are prepared to accept the consequences.  

7.12 It is also important to bear in mind that the RHMA1 and RHMA2 areas 

are not the end of the regulation and that beyond those areas, the 

position is that there is no risk.  The balance of the Port Hills falls within 

the Remainder of the Port Hills Slope Instability Management Area 

where geotechnical investigations are required.  So the result is very 

much a graduated regulatory approach, based on movement from areas 

of undoubtedly higher risk to areas of increasingly lower risk.  The fact 

that different assumptions and a range of practical and policy 

considerations have been used to develop the lines does not of itself 

devalue them or render them unreliable.  

7.13 What it does suggest is that the appropriateness of individual property 

owners commissioning geotechnical reports which play with different 

inputs and assumptions to reach a 10-4 "target" has some inherent 

problems, as demonstrated by the property at 8 Balmoral Lane.  To 

acknowledge on the one hand that there were obvious hazards but then 

suggest on the other that the risk could be reliably calculated to be 

below the 10-4 line (thereby making the lines move or disappear) is the 

type of artificial exercise that renders rockfall hazard unsuitable for a 

certification regime.

7.14 Overall, bearing in mind the terminology and explanations that Ms 

Carter and Dr Saunders suggest be included in the introductory wording 

of the Chapter, it is submitted that this wording and terminology can and 

does correlate to the regulatory approach which has been proposed by 

the Council, particularly with regard to life risk considerations on the Port 

Hills.  

What is the burden or alleged unfairness?

7.15 It is submitted that there was little in the way of direct or expert evidence 

as to what the actual cost or burden that landowners are concerned 

about, through having their land subject to a slope instability hazard line.  
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No expert valuation evidence was put before the Panel verifying the 

actual detrimental impact on property value of a line on a map.

7.16 Concepts such as blight have been used, and it is accepted that the 

market could have an adverse reaction to a notation of a hazard line on 

a map.  But, in most instances, resource consent can be sought for 

development on a property.  It is also worth bearing in mind that the 

properties of relevance are those that are outside the red zone or where 

their owners have not accepted the Crown's red zone offer.

7.17 So, are the lines truly unfair and do they impose an undue burden?  

With respect to the evidence of some experts, the weight of opinion is 

that, based on the risks, the answer is no – but again, this has not been 

able to be quantified.  If anything, it is possible that the lines may err on 

the side of being too permissive and not extensive enough in terms of 

coverage23.  

7.18 A related question is, does it really matter in terms of the alleged burden

or unfairness on a landowner where the lines of maps reside (i.e. within 

the Plan or outside it)?  Either way, the hazard lines would be evident 

from an inspection of the planning maps or would appear on a LIM, so 

the overall effect should be roughly the same assuming that the market 

regards the effect of this information as being roughly equivalent 

irrespective of its source.

7.19 To a fully informed market, undoubtedly the great impact will revolve 

around what the rules associated with the maps do and what restrictions 

they impose.  But again, there is little probative evidence before the 

Panel about that issue other than what Professor Sharp describes in a 

different context24. 

7.20 With respect, the more important questions are submitted to be are the 

lines justified and do they assist the Council to carry out is statutory 

functions towards the achievement of the RMA's sustainable 

management purpose?  There are very few instances where the lines 
                                                  
23 This was the thrust of Mr Taig's evidence, although he was careful to say that the level of risk that the community would 
tolerate was a matter for society as a whole, not individual experts
24 Regarding flood hazard lines on the North Shore
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have been shown to be wrong or ill-founded, and there is no question

that based on the knowledge held by the Council, it must regulate in 

order to appropriately carry out its statutory functions with respect to 

natural hazards.  The lines on the maps, and associated regulatory 

controls which apply to those lines, are an integral part of that 

management approach.  It is submitted that they cannot be readily 

unpicked or de-coupled.  It is also submitted that they are not inherently 

unfair.

7.21 In addition, it is submitted that the Panel should be cautious of the 

potential for using the pRDP to achieve fairness for submitters or 

preserve individuals from sustaining economic loss.  That is the properly 

role of the Crown through the red zone offers and the insurance 

industry.

Risks and hazards – removal and mitigation

7.22 It became apparent during the course of the hearing that different views 

were held as to what works might be sufficient to result in changes to 

the hazard lines (through whatever mechanism), should that be 

considered appropriate based on expert assessment and advice.

7.23 Hazard and risk are not the same thing.  If there are rocks or cliffs that 

could fail and impact on life or property, there is a hazard; the risk is the 

probability and/or consequences if this happens.  A number of relevant 

issues have therefore also been weighed by the Council:

(a) development of land can increase the impact of natural hazards 

– for example cutting into slopes to create roads and/or building 

platforms can increase the likelihood of slips;

(b) hazard mitigation works that are intended to control the effects 

of natural events and provide benefits to people and the 

community, can cause adverse effects on the environment and 

the social and economic well-being;25 and

                                                  
25 For example, use of or impacts on private land, or important natural or physical resources, to provide benefits by 
protecting the land of third parties.
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(c) mitigation works can create an unrealistic expectation of 

security, thereby encouraging inappropriate development and 

increasing the impacts of natural events.  Mitigation structures 

are only built to manage the effects of natural event up to a 

certain design level.

7.24 It is very much the Council's position, as explained in the supplementary 

evidence of Dr Yetton, that there are limited circumstances where a 

process might result in hazard lines being moved or removed.  Put 

simply, that is where:

(a) the hazard itself is completely and safely removed; or

(b) there are site specific natural topographical feature(s) that 

provide sufficient protection to a property. 

7.25 Conversely, Dr Yetton is equally clear that mitigation works which do not 

remove the hazard do not justify the removal or the line.  That is also the 

Council's position.  There are simply too many uncertainties and 

variables related to the certification and performance of these structures 

for them to provide a reliable and long term/permanent basis for 

movement of hazard lines.

Permitted activity status and/or use of a certification approach

7.26 For the reasons already alluded to, the Council does not consider that 

there is any reasonable basis for seeking to apply a permitted activity 

status to construction of dwellings in slope instability management 

areas.

7.27 There is an almost unanimous view expressed by expert geotechnical 

witnesses that it is essential for there to be an independent peer review 

of expert geotechnical assessments (for any purpose).  Serious 

concerns have been expressed about the potential for bad advice to be 

given, for conflicts of interest, and for the subjective exercise of 

professional judgments with regard to assumptions, models, calculations 
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and other factors which can significantly influence the view expressed 

by individual geotechnical experts.

7.28 If those experts are not all using the same assumptions, and are not 

using the same models, then there simply can be no objectivity and no 

reasonable basis for a certification to be given.

7.29 As noted earlier in these submissions, there is also a danger than 

individual experts, even when they do use the generally accepted 

model, can simply manipulate inputs and assumptions on a subjective 

basis in order to reach an artificial target that their client's property is 

faced with a risk that is, in their opinion, less than 10-4 AIFR.  

7.30 This was most apparent in the evidence of Mr Charters with regard to 8 

Balmoral Lane, and it is submitted that the changes in input values 

between two reports for the same property which were prepared only a 

few weeks apart were not credible nor transparent.  Furthermore, the 

evidence of Mr Bell for a number of property owners was simply not a 

rational or objective basis on which either this Panel, or the Council if it 

was asked to initiate a plan change, could or should rely as a basis to 

move lines or take properties out of hazard management areas.

7.31 Subjectivity is not always a sound basis for criticism, as the evidence of 

Dr Massey was clear that all ground-truthing exercises use an element 

of informed expert judgement (albeit subjective) in order to reach 

conclusions about risks.  This was also evident in the answers of Mr 

Macfarlane regarding the risks that were posed to the Taylor's Mistake 

baches.

7.32 As such, this inherent subjectivity supports the widely held view, as 

expressed by Dr Massey, Dr Yetton, Dr Wright, and Mr Macfarlane, that 

independent peer reviews of geotechnical reports in slope instability 

areas, are essential for all purposes.  Mr Taig also referred to some 

historical examples of developments that had received geotechnical 

sign-off that were plainly not carried out with any proper appreciation of 

risk, demonstrating the dangers of subjectivity and inadequate peer 

review.
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7.33 Inevitably, that leads to a conclusion that even if criteria could be 

developed to either achieve permitted activity status or which could be 

used as a basis to seek to change a line on a map, the exercise is 

unlikely to be capable of a truly objective analysis.  For all of these 

reasons, the Council does not accept that such approaches are 

appropriate.

Can/should the lines exist outside the Plan?

7.34 The Council's position is that the lines/maps should be part of the plan 

and cannot live outside it, subject to a mechanism which can change the 

lines/maps through a non-statutory process.

7.35 Firstly, as noted earlier, whether the lines reside within or outside the 

Plan is likely to make very little difference to the alleged adverse 

economic impact experienced by land owners.  

7.36 Secondly, it is not possible based on the evidence before the Panel to 

be able to establish a set of objective criteria which express the 

geotechnical risks that a property is exposed to as an alternative 

management mechanism, whereby lines on maps were unnecessary 

and could be dispensed with26.  There is also no evidence before the 

Panel as to whether in fact this type of approach would adequately 

address the (unquantified) costs alleged to be suffered by landowners 

as a consequence of the proposed approach.  Indeed, there is the 

potential for it to be far more complex, less certain, and more costly.

7.37 It is accepted that the current circumstances facing Christchurch are 

unique and extraordinary.  That is not of itself a reason to dispense with 

orthodox and proven RMA mechanisms and depart from established 

legal principles, particularly where there is clearly an RMA justification 

and sound evidential foundation for their application in the present 

instance.  

                                                  
26 See Dr Yetton's supplementary evidence
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7.38 As such, even if they were an "external document", because of the 

profound influence they would have on the operation of the regulatory 

framework, it would not be appropriate that they sat outside the plan.  

The proper course would be to incorporate them by reference in terms 

of clause 30 of the First Schedule, which would then make them subject 

to a plan change or variation as the appropriate mechanism to effect 

changes.  There is submitted to be no advantage in having the maps or 

lines sitting outside the plan.

7.39 There are other reasons why the lines cannot or should not sit outside 

the Plan and not be subject to a plan change process.  It is respectfully 

submitted that the Panel does not have the power to make such a 

decision, because it would leave a critical aspect of the operation of the 

rule framework in a state of uncertainty.  

7.40 There is no proposal nor evidence before the Panel explaining what 

process would be used to change the maps/lines, who would do it, and 

what considerations would apply.  This would inevitably need to involve 

a process under the Local Government Act, over which this Panel has 

no jurisdiction.  In addition, it is respectfully submitted that the Panel has 

no evidence for the purposes of section 32AA on which it could 

reasonably conclude that this method was the most appropriate for the 

purposes of  achieving the relevant objectives and in turn the RMA's 

sustainable management purpose.

7.41 Furthermore, the process would undoubtedly be highly contentious, and 

if carried on outside the discipline of a plan change process under the 

RMA, would inevitably expose the Council to legal risk through the 

likelihood of judicial review. 

7.42 The Council has shown through this process that it will take a 

responsible and principled approach to the movement of hazard lines.  

Its experts have, where appropriate and justified, made suitable 

concessions on site-specific issues relating to the location of lines, 

where they have balanced risks against burdens to property owners.
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7.43 The Panel should have no reason to conclude that this will not continue 

into the future and that, where the case has been made and there is an 

appropriate level of expert assessment and confidence, the Council can 

and will pursue plan changes to change lines on maps.  

Clause 20A of the First Schedule to the RMA

7.44 The suggestion has been made that clause 20 of the First Schedule 

might provide a mechanism to change lines on the planning maps 

without further formality.

7.45 With respect, that is not an available mechanism in the present 

circumstances (nor would clause 16(2) be available).  The amendments 

are plainly not neutral to the rights and obligations of submitters or 

members of the public27 and the Council does not accept that there is 

necessarily any error in the maps.  Given the similarity in language 

between clauses 16 and 20A and the well-settled case law about the 

use of clause 16, the Council does not accept that these mechanisms 

are applicable.

Lyttelton Port Company

7.46 The differences between the Council and the Company are clear from 

the supplementary evidence of Ms Carter.  

7.47 In short, it is accepted that the different level of risk to the Port from 

slope instability hazards justifies a bespoke approach – where there is a 

difference relates to the level of regulation.  If the Panel is minded to 

follow Mr Clease's approach, it will require come considerable re-

drafting to be undertaken by the Panel as accepted by Mr Clease and 

pointed out by Ms Carter.  It is submitted that Ms Carter's approach 

should be preferred in terms of an appropriate level of regulation.

                                                  
27 See Re an Application by Christchurch CC (1996) 2 ELRNZ 431 (EnvC).
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Other issues related to slope stability - utilities

7.48 There appears to be a large measure of agreement on the appropriate 

policy approach to recognise the issues associated with infrastructure 

and utilities in slope instability areas.

7.49 There is however a relatively significant outstanding issue with regard to 

the rule and activity status framework proposed in respect of 

infrastructure and utilities, particularly relating to permitted activity 

status.  There is no evidence about suitable standards or thresholds for 

all types of activities which fall under the definition of infrastructure 

which, it submitted, would enable the Panel to confidently approve 

permitted status. 

7.50 I that respect, there was acceptance by Mr le Marquand and Ms Lemon 

that there may be instances where repair or upgrade of utilities may 

involve earthworks which need geotechnical oversight or are beyond a 

volume/depth threshold where they can be safely carried out.  

7.51 The panel will need to make an assessment of the risk of different 

approaches, based on the evidence before it.  The 

8. HEARING PANEL'S MINUTE DATED 27 FEBRUARY 2015

8.1 It is anticipated that most of the matters raised in the Panel's Minute 

have been addressed either in opening, in evidence, or in these 

submissions.

8.2 There are however some outstanding matters that will be addressed for 

the sake of completeness.

Question 1

8.3 Ms Carter has addressed possible changes to objectives (Question at 

4(a)).



25533770 v1 .docx Page 25

8.4 The meaning of reduced has been addressed in the evidence of Ms 

Beaumont and Dr Saunders (question at 4(c)).

Question 3

8.5 Question (e) on page 6 was not answered in opening.  The answer is 

that this approach is not considered necessary (in respect of flood 

hazard matters) and is not appropriate (for slope instability matters).

8.6 In all other respects, it is considered that the Panel's questions have 

been answered.

9. RELEVANCE OF PLANNING PRACTICE TO SECTION 104D

9.1 His Honour Judge Hassan sought submissions28, having heard the 

evidence of Ms Carter, as to the relevance of planning practice to 

section 104D of the RMA.  This arose in the context of evidence given 

that consent should only be granted in exceptional circumstances for a 

non-complying activity.

9.2 As a matter of law, it is submitted that "planning practice" has no 

express legal relevance to the application of the gateway tests under 

section 104D and is not an additional gloss on those tests.  

9.3 There is no express recognition that counsel is aware of with regard to 

the role that planning practice plays in applying or determining the 

section 104D tests.  Nevertheless, there is recognition in case law that 

issues of precedent and plan integrity can be relevant for such activities.  

As such, there is recognition in case law that, where plan integrity issues 

arise for non-complying activities, the activity should have unusual 

elements that distinguish it from the generality of cases29. 

9.4 This has been expressed more recently as a "true exception" approach.  

For example, in Russell v Dunedin CC EnvC C092/03, and in Dunedin 

Ratepayers & Householders Assn Inc v Dunedin CC EnvC C039/04, the 

                                                  
28 See transcript on 5 March 2015
29 See for example Hitchon v Christchurch CC C115/92, and Roberts v Whangarei DC A047/95 (PT), 
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Court applied a "true exception test" as a way of measuring the impact 

of a particular application on the plan.  That is, the exception should be 

genuine or real rather than simply a point of difference from what is in 

the plan.

9.5 This rationale has also been adopted in Harris v Papakura DC EnvC 

A060/05, where the Court allowed consent for a non-complying activity 

because it had an "unusual quality" which made the application an 

exception.

9.6 In summary, it is submitted that planning practice per se is not relevant 

to section 104D, but the way that Ms Carter expressed her opinion 

about how section 104D applied appears generally consistent with case 

law as to the need for exceptional circumstances.  Obviously, this would 

need to be considered on a case by case basis and would be highly 

dependent on how strongly and directively the relevant objectives and 

policies were drafted.  

DATED this 18th day of March 2015

__________________________________
J G A Winchester / B K Pizzey

Counsel for Christchurch City Council
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ATTACHMENT A

5.8 Flood hazard rules

5.8.1 Residential zones - Activities and earthworks in Floor level 
and Fill Management Areas

Click here for Planning Maps

5.8.1.1 Permitted activities

The activities listed below are permitted in all residential zones where the activity is located in a 
Floor Level and Fill Management Area subject to compliance with:

1. activity status rules and any standards specified elsewhere in the Plan for that activity, and

2. the standards specified in this Rule 5.8.1.1.

Activity Activity specific standards

P1 New buildings located within the Fixed
Minimum Floor Overlay, unless
specified in P3, P4, P5 and P6 in
Rule 5.8.1.1.

a. Minimum floor levels shall be the

highest of the following:

i. flooding predicted to occur in a 1 in
200-year rainfall event concurrent with

a 1 in 20-year tidal event1, including
1m sea level rise plus 400mm
freeboard, as predicted by the
relevant Christchurch City Council
model and version identified in Table
5.8.1.1.a; or

ii. flooding predicted to occur in a 1 in
200-year tidal event concurrent with a

1 in 20- year rainfall event2, including
1m sea
level rise plus 400mm freeboard, as 

predicted by the relevant

Christchurch City Council model

and version identified in Table

5.8.1.1a; or

iii. 12.3m above ChristchurchCityCouncil 
Datum.

(Link to table with floor levels)

P2 Additions existing buildings which
increase the ground floor area of the
building located within the Fixed
Minimum Floor Overlay, except those
specified in P4, P5 and P6 in Rule
5.8.1.1.

P Outside the Fixed Minimum Floor 
Overlay:

New buildings that comply with a 
valid Certified Minimum Finished 
Floor Level issued by the Council 
that has not expired, unless 
specified in P3, P4, P5 and P6 in 
Rule 5.8.1.1.

Nil

P Outside the Fixed Minimum Floor 
Overlay:

Nil
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Additions to existing buildings 
which increase the ground floor 
area of the building that comply 
with a valid Certified Minimum 
Finished Floor Level issued by the 
Council that has not expired ,
unless specified in P4, P5 and P6 in 
Rule 5.8.1.1

Table 5.8.1.1.a Hydrologic and Hydraulic Models Used to Provide Minimum Floor Levels

Floor Level and Fill 
Management Area 

Catchment

Model Version

Styx Styx River Hydrologic and  
Hydraulic Model

R004

Avon Avon River Hydrologic and  
Hydraulic Model

D13

Heathcote Heathcote River Hydrologic 
and Hydraulic Model

2012 Design

Sumner Sumner Floodplain 
Hydrologic and Hydraulic 
Model

12N

Activity Activity specific standards

P3 Additions to existing buildings that 
do not increase the ground floor
area of the building.

a. Nil

P4 Additions other than garages 
provided for in P5 which do not
increase the ground floor area of an

existingbuilding by more than 25m2 

within any continuous period of 10
years.

a. Nil

P5 Garages of 40m2 or less in area,
and any other accessory buildings 
without floors.

a. Nil

P6 Decks, swimming pools, and 
unenclosed buildings without floors.

a. Nil

P7 Utilities Support structures for 
overhead transmission lines 
including lattice towers, and 
above ground LPG storage tanks.

a. Nil

P8 Filling or excavation for
residential building platforms only
to the extent necessary to achieve 
the minimum floor levels specified 
for P1 and P2 in Rule 5.8.1.1 for 
new buildings and for additions to 
buildings.

a. Nil
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P9 Filling or excavation associated
with the maintenance of flood 
protection and bank erosion 
protection works; and the 
maintenance of existing drains or 
ponds.

a. Nil

P10 Filling or excavation associated
with permitted utilities, or their
replacement, repair or maintenance 
of existing utilities.

a. Nil

P11 Any other filling or excavation. a. A maximum height of 0.3m of fill above ground 
and 0.6m depth of excavation below ground; and

b. A maximum volume of filling above ground level 
of 10m

3
per site, and a maximum cumulative 

volume of filling and excavation of 25m
3

per site, 
in each case within any continuous period of 10
years.

Or

c. The excavation and filling is associated with 
the maintenance and/or replacement of 
underground petroleum storage systems and 
where, following reinstatement of the 
underground petroleum storage systems, the 
site will have a finished contour that is 
equivalent to the ground level at the 
commencement of the works.

With regard to P1 and P2, irrespective of anything to the contrary in this Plan, recession 

plane breaches created directly by the need to raise floor levels to meet the minimum floor 

level standards set in Rule 5.8.1.1 are exempt from compliance with:

Rule 14.2.3.6 Daylight Recession Planes - Residential Suburban Zone and Residential

Suburban Density Transition Zone;

Rule 14.3.3.5 Daylight Recession Planes - Residential Medium Density Zone; and

Rule 14.6.3.5 Daylight Recession Planes - New Neighbourhood Zone.

Recession plane breaches in excess of those created by the need to raise floor levels are not 
exempt from these rules.

Note: For filling or excavation (before 31 December 2018) for repair of land used for residential 

purposes and damaged by earthquakes, see Rule 5.8.2.

1
1 in 200 year event = 0.5% AEP event; 1 in 20 year event = 5% AEP event.

2
As for footnote 1.

5.8.1.2 Restricted discretionary activities

The activities listed below are restricted discretionary activities in all residential zones where the 
activity is located in a Floor Level and Fill Management Area.
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Activity The Council's discretion shall be limited 

to the following matters:

RD1 New buildings located within the 

Fixed Minimum Floor Overlay

which do not meet the standards

set out in P1 under Rule 5.8.1.1

and are not permitted by P3, P4,

P5 or P6 in Rule 5.8.1.1.

Any application arising from this

rule will not require written

approvals and shall not be publicly

or limited notified.

a. The setting of the minimum floor level 

of the building and/or addition.

Note: Where the applicant accepts the 

minimum floor level provided by 

Council, no further matters need to 

be considered.  Otherwise, the 

following matters will be 

considered.

b. The frequency at which any proposed 

building or addition is predicted to be 

flooded and the extent of damage

likely to occur in such an event.

c. Any proposed mitigation

measures, and their effectiveness

and environmental impact, 

including any benefits associated 

with flood management.

d. Any adverse effects of the scale 

and nature of the building and its 

location in relation to neighbouring 

buildings, including effects on the 

privacy of neighbouring properties 

as a result of the difference 

between minimum and proposed 

floor levels, and effects on 

streetscape.

RD2 Outside the Fixed Minimum Floor 

Overlay: New buildings not located

within the Fixed Minimum Floor

Overlay where there is no

valid Certified Minimum 

Finished Floor Level for the 

building or the building does 

not comply with a valid 

Certified Minimum Finished 

Floor Level, and is not permitted

by P3, P4, P5 or P6 set out in 

Rule 5.8.1.1.

Any application arising from this

rule will not require written

approvals and shall not be publicly

or limited notified.

RD3 Additions to existing buildings

located within the Fixed Minimum

Floor Overlay, which increase the

ground floor area of the building,

but which do not meet the 

standards set out in Rule 5.8.1.1 -

P2 and are not permitted by P4,

P5 or P6 set out in Rule 5.8.1.1.

Any application arising from this

rule will not require written

approvals and shall not be publicly

or limited notified.

RD4 Outside the Fixed Minimum Floor 

Overlay:

Additions to existing buildings not 

located within the Fixed Minimum
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Floor Overlay, which increase the

ground floor area of the building,

where there is no valid

Certified Finished Minimum 

Floor Level for the building 

or the building does not 

comply with a valid Certified 

Minimum Finished Floor 

Level, but are and are not

permitted by P4, P5 or P6 set out

in Rule 5.8.1.1.

Any application arising from this

rule will not require written

approvals and shall not be publicly

or limited notified.

RD5 Filling or excavation which is not a 

permitted activity under P8, P9 or

P10 set out in Rule 5.8.1.1, or filling

or excavation that exceeds the

standards in P11 set out in Rule

5.8.1.1.

a. The effects of filling or excavation on 

flooding, waterways, groundwater and 

natural ground levels on and/or off site, 

including:

i. Any likelihood of exacerbation of 

flooding, erosion, or siltation either 

upstream or downstream of the

site.

ii. Any adverse effects on other 

properties from disturbances 

to surface drainage patterns.

iii. Effects on flood storage capacity 

and function in the immediate

area, and any wider effects on 

the flood storage in the

catchment including any 

compensatory storage 

proposed; and any effects on 

existing stormwater and flood

protection works.

iv. Any implications for groundwater 

and the water table, on or off site.

v. Any benefits associated with 

flood management.

b. Any proposed mitigation measures, 

and their effectiveness and 

environmental impact.

c. The effects of the scale and nature of 

the filling or excavation, and location in 

relation to neighbouring sites, including:

i. Effects on privacy of neighbouring 

properties and effects on 
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streetscape.

ii. The stability of adjoining land, and 

its susceptibility to subsidence or 

erosion upon excavation or filling

taking place.

d. Effects on access, character, ecology and 

amenity, and on sites of archaeological and 

cultural value, including:

i. Any adverse effects or benefits for 

public access, natural character, 

or ecology of waterways and 

wetland areas.

ii. Any adverse effects on amenity 

values including dust nuisance, 

visual impact, noise, vibration and 

traffic associated with the filling or 

excavation.

iii. Effects on sites of archaeological 

value including consideration of 

the need to impose an Accidental 

Discovery Protocol.

vi. Effects on sites of cultural 

significance to Ngai Tahu.

5.8.1.3 Discretionary, non-complying and prohibited activities

Note: There are no discretionary, non-complying or prohibited activities in respect of Rule 
5.8.1.

Chapter 2 – Definitions

Certified minimum finished floor level

means a minimum finished floor level certified and issued by the Council upon receipt of a 
completed Project Information Memorandum (PIM) for a building located in the Floor Level 
and Fill Management Area and shall be calculated as the highest of the following:

i. flooding predicted to occur in a 1 in 200-year rainfall event concurrent with a 1 in 20-year
tidal event, including 1m sea level rise plus 400mm freeboard, as predicted by the most up 
to date Christchurch City Council model and any relevant field information; or

ii. flooding predicted to occur in a 1 in 200- year tidal event concurrent with a 1 in 20- year
rainfall event, including 1m sea level rise plus 400mm freeboard, as predicted by the most 
up to date Christchurch City Council model and any relevant field information; or

iii. 12.3m above Christchurch City Council Datum.

A certified minimum finished floor level shall expire 6[12] months from the date of 
issue.




