
 

BEFORE THE CHRISTCHURCH REPLACEMENT  
DISTRICT PLAN INDEPENDENT HEARINGS PANEL 
 

 
 
 
 
 
IN THE MATTER of the Resource 

Management Act 1991 
and the Canterbury 
Earthquake 
(Christchurch 
Replacement District 
Plan) Order 2014 

 
AND 
 
IN THE MATTER of the Transport 

Proposal (part)  
 Stage 1 
 

 
 

 

 
CLOSING LEGAL SUBMISSIONS FOR CHRISTCHURCH CITY COUNCIL 

ON THE TRANSPORT (PART) PROPOSAL  
 

2 JULY 2015 
 

 
 
 
 
 
 
 
 
 
 
 
 

 
Barristers & Solicitors 

S J Scott / A O J Sinclair 
Telephone: +64-3-968 4018 
Facsimile: +64-3-379 5023 
Email: sarah.scott@simpsongrierson.com  
PO Box 874 
SOLICITORS 
CHRISTCHURCH 8140 



2 
26398979_1.docx 

1. INTRODUCTION 

 

1.1 These closing legal submissions further detail the outstanding issues 

for the Transport Proposal, in response to matters raised during the 

course of the hearing.  None of the evidence adduced during the 

course of the hearing has caused the Council to change its position 

on the Proposal, with the exception of a change to assessment matter 

7.3.19(3). 

 

1.2 These submissions should be considered alongside the Council's 

opening submissions dated 29 June 2015, which in particular explain 

the significance of the relevant higher order directions. 

 

1.3 These submissions address: 

 

(a) Controlled Activity Status; 

(b) Centres based approach; 

(c) Oversupply and undersupply of carparking; 

(d) Assessment of network effects; 

(e) Quarry related matters; and 

(f) Matters of clarification, including the Northern Arterial 

Extension. 

 

1.4 Attached to these submissions is the latest version of the Transport 

Proposal supported by the Council.  The document is the clean 

version of the 17 June 2015 proposal that was attached to Mr 

Falconer's rebuttal evidence, which has since been amended to 

incorporate: 

 

(a) the changes agreed to by specific parties in the 26 June 

2015 joint memorandum; and  

(b) a further amendment to assessment matter 7.3.19, as a 

result of the hearing.
1
 

 

                                                                                                                                                
1
  This amendment has been discussed with Ms Ainsley McLeod for the NZ Transport Agency. 
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2. CONTROLLED ACTIVITY STATUS FOR IN ZONE PERMITTED HIGH TRIP 

GENERATORS 

 

2.1 The Council's position remains that restricted discretionary activity 

status is more appropriate than controlled for all High Trip Generating 

Activities (HTG or HTGA), therefore including in zone permitted HTGs 

that require basic Integrated Transport Assessments (ITAs) 

only.   Although the activity status under the Operative City Plan for 

all transport rules is restricted discretionary, the thresholds in the 

Council's revised proposal for when the rule applies are higher. 

Therefore the Council's position, even with restricted discretionary 

status, is submitted to have had particular regard to the Ministers' 

expectation for an intention to reduce significantly reliance on 

resource consent process and the extent of development controls.  

The increase in thresholds is also submitted to be consistent with 

Objective 3.3.2(a)(i) and (ii) of the Strategic Directions chapter of the 

Replacement District Plan. 

 

2.2 The Council's concern for this component of the HTG rule is not 

whether a consent application can be declined or not, but instead 

whether a condition on a controlled activity consent can fully mitigate 

safety issues (Council and submitters have accepted it should not 

"avoid" safety issues).  It seems to be generally accepted by the 

parties that conditions on a controlled activity application are able to 

be imposed, provided that the activity that is being proposed, is not 

negated.
2
  Whether any identified safety issue can be fully mitigated 

is submitted to be an issue that needs to be assessed on a case by 

case basis – and in each application it would be a matter to consider 

whether a condition would frustrate an exercise of the consent.   

 

2.3 Mr Falconer's response to questioning from Ms McIndoe for the NZ 

Transport Agency aptly summarises the Council's position: 

 

                                           Yes, that is where my opinion differs in terms of, there is that 

risk around whether that condition will negate the consent 

and I know from my experience of processing consents for a 

                                                                                                                                                
2
  Refer to Council's opening legal submissions dated 29 June 2015, Paragraph 3.7.  This issue is also 

covered in the Opening Submissions for the Crown on the Subdivision, Development and Earthworks 
Proposal dated 22 June 2015, Paragraph 3.10 to 3.17. 



4 
26398979_1.docx 

number of years and also being aware of how consents are 

processed, I think there is a risk that there will be a lot of 

debate around whether the condition negates the consent or 

not, that will add extra time and delay to consent processes, 

potentially requiring legal advice, and there could be a risk 

that Councils will err on the side of caution and will not put in 

conditions to address safety issues because of the risk of a 

legal challenge to that.
3
 

 

2.4 There have been some acknowledgements by expert witnesses who 

support controlled activity status for this activity, of the reasoning 

behind the Council's position in questioning.  For example, Mr Phillips 

in questioning from Dr Mitchell confirmed that he can envisage 

situations where a change in access at car parking may cause 

difficulties in terms of negation of a consent.
4
  

 

2.5 Mr Chrystal in questioning from Mr Winchester stated that under a 

controlled activity status if the Council sought a change to the location 

of an access to address a safety issue and an applicant did not agree 

to that change then it "is quite a difficult one to resolve"
5
. 

 

2.6 Ms McLeod also acknowledged that there is a risk that if local roads 

had a lower level of regulation, that applicants might seek to obtain 

access for HTGs off the local roads.  She also acknowledged that a 

situation is foreseeable where, depending upon the nature and form 

of the activity, changing where the access to a site is permitted or is 

allowed by way of a condition, might result in substantial 

reconfiguration of the activity within the site.
6
 

 

2.7 If the Panel is to determine on the evidence that controlled activity 

status is more appropriate, then the Council's position is that the 

"Strategic road network" should be an exception, as a restricted 

discretionary activity.  The Crown's witnesses, Mr Ian Clark and Ms 

Ainsley McLeod, both acknowledged in cross examination by Mr 

                                                                                                                                                
3
  Transcript, Page 103. 

4
  Transcript, Page 235. 

5
  Transcript Page 155 

6
  Transcript, Pages 142-143. 
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Winchester that access onto major arterial roads deserve to be an 

exemption alongside access onto a state highway or KiwiRail's rail 

network.
7
   As Ms McLeod confirmed, the starting point would be to 

rely on the definition of "strategic road network", which includes both 

state highways and major arterials.
8
  

 

3. THE CENTRES-BASED APPROACH 

 

3.1 Mr Falconer and Mr Clark both addressed the relevance of the 

centres based approach in their evidence summaries.  Mr Falconer 

referred you to the section 32 evaluation report,
9
 and the evaluation 

of whether different triggers should be applied under the HTG 

rule for developments that are "in centre" as opposed to those 

that are "out of centre". He concluded that it was appropriate 

that, whilst the Council want to encourage development in 

centres, it does not mean that the effects of those 

developments in centres are any less in terms of the immediate 

traffic effects than out of centre development.
10

  

 

3.2 Through consideration of submissions Mr Falconer has suggested a 

change to Policy 7.1.1.2, which would apply to all in centre 

developments as well as any other in zone developments.  That 

would mean that the Council will be mitigating those effects of in zone 

and in centre developments, rather than avoiding them, to have a less 

stringent consent process for those particular developments. 

 

3.3 Mr Clark confirmed his view that it is important to consider the 

cumulative effects of traffic generation and associated impacts 

on Key Activity Centres, that you cannot simply disregard 

them.  He stated: 

 

                                            However, my view is that it is important for the 

Transport Agency, and indeed the City Council, to be 

                                                                                                                                                
7
  Transcript, Pages 129 and 141. 

8
  Transcript, Page 141. 

9
  Section 32 Report, page 21,  22 and 28,  

10
  Transcript, Page 100. 
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aware of the likely extent of congestion around KACs. 

While I accept that a measure of congestion is a 

natural and expected consequence of the 

concentration of activities around centres, I do not 

consider this means that it is acceptable for the 

cumulative effects not to be assessed and just 

ignored.
11

 

 

3.4 Council's position remains that cumulative effects should be included 

as a relevant ITA assessment matter for HTGs within the Key Activity 

Centres.   A balance will however, need to be achieved in each 

case between retaining the functioning of the strategic transport 

networks and suitable functioning of the KACs. 

 

4. OVERSUPPLY / UNDERSUPPLY OF CAR PARKING 

 

4.1 Oversupply and undersupply of car parking has been the subject of 

various question from the Panel during the hearing.  The 

appropriateness and thresholds for minimum car parking for non-

HTGs is agreed between the parties – the outstanding issue relates 

to whether they should also apply to HTGs, or whether the 

appropriate number of car parks should be determined through an 

ITA.  It remains the Council's position (and the Crown is in support) 

that the use of an ITA for HTGs is a better approach to preventing 

overspill than the use of minimum carparking requirements (as per 

the Operative City Plan).   During the hearing, various witnesses have 

mentioned situations where overspill parking has occurred, for 

example in areas around Riccarton Mall
12

.  It is submitted that these 

examples show how the Operative City Plan MPRs are not effectively 

preventing the undersupply of car parking.   

 

4.2 It is submitted that the Council's approach of the use of an ITA to 

assess parking more specifically on a case by case basis, by taking 

into account the activity and location of the activity, will better prevent 

overspill. 

                                                                                                                                                
11

  Transcript, Page 69 and 70. 
12

  Transcript, page 239. 
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4.3 On the other hand, with oversupply there is: 

 

(a) the potential for increased congestion on the transport 

network, as more people are encouraged to travel by motor 

vehicle.  Although one development may not have a 

significant impact on the transport network, it is the Council's 

concern that the cumulative effect of oversupply of various 

developments could have negative impacts on the transport 

network, and this could be seen as adverse;
13

  

(b) the potential that there is no 'stick' to encourage multi-modal 

transportation; 

(c) the potential for fragmented, low density urban form 

development pattern due to the size of carparks; and 

(d) the potential for poor urban design outcomes
14

. 

 

4.4 It is submitted that, in particular for HTG activities, where the effects 

of over or under supply of car parking are going to be more significant 

(due to the volumes of vehicles involved with those activities), it is 

appropriate to assess the transport network effects through an ITA.  

By taking into account the particular activity and the location of that 

activity, along with other factors, the parking requirements can be 

more appropriately considered and aligned, without the rigidity of 

minimum car parking requirements. 

 

The "carrot and stick" approach to active transport 

 

4.5 During the hearing the concept of a "carrot and stick" approach to 

active transport was raised.  The carrot being that active and public 

transport is provided for in the pRDP through making the likes of 

cycling and public transport viable options
15

, and the "stick" being that 

provisions for private car parking are reduced (for example by 

reducing minimum car parking requirements, and through the 

availability of parking reduction factors).
16

  

                                                                                                                                                
13

  Transcript, Mr Clark, page 133; Ms Head, page 163. 
14

  Transcript, Mr Clark, Page 133. 
15

  Mr David Falconer, evidence in chief, paragraph 4.2. 
16

  Transcript, page 122. 



8 
26398979_1.docx 

  

4.6 Mr Metherell's view on this issue is not accepted by the Council.  

During the hearing Panel members asked Mr Metherell whether the 

"stick" component of such an approach in fact needs to be 

implemented from the outset.  It was Mr Metherell's view that the 

"stick" may be required where, if having provided for the 'active mode' 

infrastructure (eg cycle lanes, end of trip facilities, public transport 

provisions) and a change has not occurred in the level of use of 

activity transport, then only at that stage would the provisions for 

further reduction in parking become appropriate.
17

  

 

4.7 It is submitted that given the higher order direction to reduce car 

dependency,
18

 the implementation of a carrot and stick mechanism 

should be simultaneous through the pRDP, as per the approach 

included in the Council's Proposal and supported by the Crown.  The 

Council considers that there is difficulty in providing for the "stick" 

component of the approach at a later stage, as at that time a number 

of developments could have occurred (for example developments 

with oversupply in parking) and if that is the case, the 'retraction' of 

those carparking spaces, as a means to encourage active transport, 

may not be possible, but is also not the most appropriate approach to 

take in the pRDP.   

 

5. ASSESSMENT OF NETWORK EFFECTS 

 
5.1 Council's position remains that the HTG provisions should not 

distinguish between assessment of network effects within the 

'immediate vicinity' and the wider network.
19

    It is submitted that the 

network effects for ITAs should consider 'wider' network effects, as 

simply relying on zoning alone alongside 'local' network effects is not 

appropriate when planned projects could change reasonably 

significantly over the life of the Replacement District Plan.    

 

5.2 Council does not accept Mr Metherell's evidence that "once zoned, an 

applicant for a development should not have to demonstrate the area 

                                                                                                                                                
17

  Transcript, page 176. 
18

  Objective 6.2.4 of the Canterbury Regional Policy Statement;  
19

  Refer Opening Legal Submissions, Paragraph 3.25. 
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wide impact of that development as long as it's a properly zoned 

activity"
20

.  Wider area transport effects can change, and the 

2010/2011 earthquakes is an obvious example of this.  Such change 

would not be able to be taken into account in the submitters' version 

of the HTG provisions and they are therefore submitted to be less 

appropriate.  

 

6. QUARRY RELATED MATTERS 

 

6.1 The Canterbury Aggregates Producers Group (CAPG) have raised a 

concern about the "exclusion clause" for the HTG rule at 7.2.3.10(5). 

That clause effectively means that when calculating traffic generation 

for the purposes of the HTG rule, any traffic generation that existed 

prior to the Replacement Plan being made operative is excluded from 

the calculation.  Effectively the clock "resets" at zero under the 

exclusion.  CAPG's concern is that the exclusion is only for activities 

that adjoin urban roads, and would therefore not be applicable to 

quarries on non-urban roads.  As agreed by Mr Ensor during the 

hearing, effectively what CAPG are seeking is to exclude existing 

levels of traffic generation associated with an existing quarry, 

irrespective of the current compliance position of the traffic generation 

at that quarry.
21

 

 

6.2 The Council's concern is that, given that quarrying activities have 

expanded over time, the existing use rights of some quarries are not 

necessarily established and are far from certain. Therefore it is 

submitted that to apply the HTG rule exception to these quarries 

would effectively allow these high traffic generating activities that 

potentially have no existing use rights (or the ability to establish such 

rights) to take the benefit of the "exclusion clause".  In addition, the 

exemption would allow the equivalent of a further 250 vehicle 

movements.  The Council's position is that given the effects 

associated with quarry traffic (for example damage to roads, amenity 

concerns such as dust and noise
22

) the application of the exclusion is 

not appropriate for existing quarry activities. 

                                                                                                                                                
20

  Transcript, Page 177. 
21

  Transcript, pages 198 to 199. 
22

  Transcript, page 199. 
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7. MATTERS OF CLARIFICATION  

 

 Funding of cycling v public transport 

 

7.1 As per Mr Gregory's evidence the "overall transport programme for 

the Council includes $208M of cycle and public transport projects".
23

  

Of that, cycle ways are planned to receive $180M funding ($156M of 

which is for the major cycle ways), and public transport $28M 

funding.
24

   

 

7.2 During questions from the Panel, Mr Gregory explained that the 

funding for the cycle ways comes from various sources, to date - 

$20M from the Government funding (at this stage only the 'first 

tranche' of funding has been released by Government), $20M from 

the NZ Transport Agency, and give or take $20M from the Council 

itself.   Generally it is expected around 50% of funding assistance for 

transport projects come from the Government.
25

   

 

7.3 Mr Falconer's evidence explains that the Council is responsible for 

public roads and active and public transport infrastructure, but that 

Environment Canterbury is responsible for public transport services 

themselves.
26

  Therefore, the Council and Environment Canterbury 

work together to provide public transport, which means that not only 

does funding for public transport come from Council (for roads, public 

transport infrastructure such as bus stops, interchanges and lanes), 

but the funding for the services themselves comes from Environment 

Canterbury.  Whilst Council is spending more on cycling than public 

transport, Environment Canterbury conversely invests in public 

transport rather than cycling infrastructure, so this helps to more 

closely balance the public funding for cycling and public transport. 

 

                                                                                                                                                
23

  Mr Chris Gregory, evidence in chief, paragraph 3.2 
24

  Mr Chris Gregory, evidence in chief, paragraphs 4.7 and 4.8. 
25

  Transcript, pages 20 and 21.  
26

  Evidence in chief, Mr David Falconer, paragraph 6.2. 
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 Residential Minimum Carparking Requirements  

 

7.4 Under the Council's Proposal residential minimum parking 

requirements have been reduced from what is required in the 

Operative City Plan, however this is only for houses that are under 

150m2 GFA.  For houses greater than 150m2 GFA the minimum car 

parking requirement in the Council's Proposal is unchanged to that 

which is in the Operative City Plan.
27

  

 

Northern Arterial Extension 

 

7.5 The issue of the full Council's decision on the withdrawal of the 

funding for the Northern Arterial Extension, which was made last 

week in the context of the adoption of the Council's Long Term Plan, 

has been raised during this hearing and in particular Mr Chris 

Gregory, Council's Asset and Networks Unit Manager was asked 

questions about it.  The Panel asked for the resolution to be provided 

through the Council's legal submissions in this hearing, and it is as 

follows: 

 

                                     Northern Arterial 

                                That the Cranford Street northern arterial extension and 4-laning 

project and associated Road Of National Significance projects be 

removed from the Long Term Plan and be reconsidered as part 

of the 2016/17 Annual Plan, and at the same time that the 

Papanui Road and Main North Road bus priority lanes, and any 

required intersection safety improvements be prioritised.  

 

7.6 The part of the wider NZTA/Council roading project that the Council's 

resolution covers is from QEII Drive through to Cranford Street (at the 

Innes Road intersection).  Mr Gregory confirmed in questioning by Dr 

Mitchell that the full Council also resolved to revisit the funding issue 

in its 2016/2017 annual planning process.  He confirmed also that the 

decision is one made in terms of funding in the coming ten years, but 

the need for that particular route, which is the background to the 

strategic plan, still exists.
28

  

                                                                                                                                                
27

  Mr David Falconer, evidence in chief, paragraph 14.4-14.6.   
28

  Transcript, Page 21-23. 
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7.7 The Northern Arterial Extension also remains part of the Infrastructure 

Strategy. A recent change to the Local Government Act 2002 requires 

Council to include a 30 year Infrastructure Strategy in their Long Term 

Plans.
29

 The Northern Arterial Extension is referred to in section 6.7 

of the Infrastructure Strategy, which lists the Northern Arterial 

Extension and Cranford Street upgrade as significant projects to be 

completed for $67.2M in 2016-2023. 

 

7.8 The Northern Arterial Extension continues to proceed through its 

Notice of Requirement hearing process, and a recommendation has 

not been received at this point in time from the independent hearing 

commissioner.   

 

7.9 Last week's resolution also does not apply to the Cranford Basin 

stormwater notice of requirement, that still forms part of the Long 

Term Plan.  The funding for the Cranford Basin stormwater works is 

still in the Long Term Plan as part of the Land Drainage Recovery 

Plan.   

 

7.10 The Council's position is that it wishes for the designation for both the 

roading and stormwater aspects of the Cranford Basin project to be 

confirmed.  During the hearing Sir John Hansen asked the Council 

what the resolution means for the evidence filed by the Council in the 

residential, and commercial/industrial hearings, including the 

assumptions made in that evidence about roading capacity for 

various rezonings/upzonings in North-West Christchurch. We confirm 

that the Council is working through the relevant evidence so that it 

can provide a considered view to the Hearings Panel on the 

implications of the withdrawal in funding for the current financial year, 

and its reconsideration as part of the 2016/17 Annual Plan. 

 

 

 

 

 

                                                                                                                                                
29

  Mr Chris Gregory, Evidence in Chief, para 4.11(i). 
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7.11 While the Council's current land use assumptions reflect the 

NAE/CSU being delivered, should this not materialise Council will 

need to bring forward alternative transport solutions to manage the 

increase in traffic flows.   

 

 

DATED 2nd July 2015 
  

 
 

__________________________________ 
S J Scott / A O J Sinclair 

Counsel for Christchurch City Council 
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ATTACHMENT A 
 

Council's Proposal – 2 July 2015 


