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1. INTRODUCTION

1.1 These opening submissions are made on behalf of Christchurch 

City Council (Council) in respect of Proposal 5 – Natural Hazards 

- of the proposed Christchurch Replacement District Plan (pRDP).   

1.2 The expert witnesses called by the Council and submitters have 

been involved in caucusing and the Council has also entered into 

facilitated mediations on site specific matters as well as a number 

of informal mediations.  This has resulted in agreement on a 

number of suggested changes to the Proposal, particularly on site-

specific mapping matters.  There is however no substantive 

change to the Council's underlying approach, which is that the 

modelling and analysis that supports the Proposal is considered 

both appropriate and reliable.1

1.3 The resulting position that is advanced by Council and its 

witnesses can be summarised as follows:

(a) a risk-based approach on three priority hazards, and 

management according to their risk, in particular:

(i) slope instability areas are managed on the basis 

of intolerable risk to life safety, reflecting the high 

level of risk in the mapped area and an approach 

that strikes an appropriate balance between 

seeking to avoid some risks (but not all hazards) 

and providing for land use;

(ii) flooding is managed through Floor Level and Fill 

Management Areas (FLFMA), a reflection of the 

risk to property rather than life; and

(iii) liquefaction is managed in a more permissive 

way, reflecting that liquefaction is largely a risk to 

property rather than a life or safety risk;

(b) the inclusion of an introductory section which includes a 

brief overview of the risk-based approach taken, an 

explanation of key terms including "acceptable", 

                                                  
1 This position is largely confirmed through the outcomes of expert witness caucusing.
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"tolerable" and "intolerable" levels of risk (rather than 

inclusion of these terms in the definitions chapter); and

(c) some changes to the boundaries of hazard management 

areas where Council's witnesses have advised that in 

their professional view such changes are appropriate 

following a site-specific consideration of circumstances or 

a ground-truthing exercise.

1.4 It is important to note that the changes to mapping and boundaries 

that have been agreed or proposed by the Council are still based 

on a principled approach, but one that considers both the level of 

risk that would apply to individual sites and their occupants, as 

well as the burden that might be experienced by a property owner 

in terms of the presence of a hazard management area on all or 

part of their property2.  This is submitted to be relevant to section 

32 considerations, which we address in further detail later in these 

submissions.

1.5 These legal submissions:

(a) identify the relevant Proposal provisions that are to be 

considered at this hearing3; 

(b) provide an overview of the three topics that are relevant 

to this hearing – being slope instability, liquefaction and 

flooding4;

(c) outline the relevant legal considerations, particularly 

under the Resource Management Act 1991 (RMA) and 

the Canterbury Earthquake Recovery Act 2011 (CER 

Act); 

(d) respond, to the extent possible in the time available, to 

the Minute from the Hearings Panel dated 27 February 

2015; and

                                                  
2 Which some submitters and witnesses have referred to as a "blight" (which is likely to be considered as a cost to 
property owners in terms of impact on property values), but which also carries with it compliance costs in terms of 
the need to obtain consents.
3 As required by the Hearing Procedures, Clause 20(a)(i).
4 Coastal hazards (ie, sea level risk, storm surge, tsunami), high hazard flood areas and ponding areas for rural 
zones will be addressed in a later Proposal. 
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(e) finally, outline the witnesses that will be called in support 

of the amended Natural Hazards Proposal.

2. SUMMARY

2.1 Overall it is submitted that the provisions being advanced by the 

Council provide for the effective functioning of the urban 

environment of the Christchurch district, reflecting the changes 

resulting from the Canterbury earthquakes (consistent with (c) and 

(h) of the Statement of Expectations).  

2.2 The Council has adopted a risk-based approach in the Natural 

Hazards Proposal.  A risk-based approach is different from  

hazards-based planning, in that the likelihood of occurrence of a 

hazard is also included and taken into account alongside the 

consequences of an event (with a hazard management approach 

only addressing the consequences).  This is a relatively novel 

approach in New Zealand resource management practice, but one 

which accords with international best practice.  Given the 

dramatically changed circumstances faced by Christchurch and its 

citizens following the earthquakes, and the heightened awareness 

of these matters, it is submitted to be an appropriate basis upon 

which to approach the management of the risks and effects of 

natural hazards.

2.3 While the Statement of Expectations makes it clear that the pRDP 

should reduce the number, extent and prescriptiveness of 

development controls and the reliance on resource consent 

processes, this is one area where an "exception to the rule" is 

quite clearly justified and indeed envisaged by items (c) and (h) of 

the Statement.  The evidence for the Council is however that the 

regulatory approach that has been adopted seeks, as much as 

possible, to balance risk against regulatory burden.

2.4 Objectives and policies refer to levels of risk, and activity status is 

determined by map extents which are risk based (that is, they are 

graduated according to risk, rather than a single hazard layer).  
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2.5 The Council considers its position is appropriate in that it draws on 

sound technical advice on natural hazards and climate change 

(where relevant) to address natural hazards risk to life and 

property.  It is submitted to provide a clear planning framework 

that directs where and how new development can occur, so that it 

integrates efficiently and effectively with infrastructure 

programmes and avoids key hazards and constraints.5  The risk-

based approach is also submitted to be consistent with the 

National Civil Defence Strategy, the Canterbury Civil Defence 

Emergency Management Group Plan, and the New Zealand 

Coastal Policy Statement (in explicitly managing risk from natural 

hazards) – although noting that coastal hazards are to be 

considered as part of a later proposal.6

2.6 The plan review has provided an opportunity to implement hazard 

planning initiatives to manage future development in areas subject 

to slope instability on the Port Hills and liquefaction and flooding 

hazards on flat areas.7  The Council has been directed to provide 

for the protection of people from risks in high hazard areas (as 

defined in the CRPS) and other areas, noting slope instability 

hazards, flood and liquefaction hazards and sea level rise.8  The 

Council has also been directed to support the provision of 

geotechnical information to the Canterbury Geotechnical 

Database, and the Proposal encourages this.

3. PROVISIONS SUBJECT OF HEARING

3.1 The provisions that are the subject of this hearing consist of all of 

Chapter 5 of the pRDP that was notified in Phase 1, and all 

Natural Hazards overlays that are shown on the planning maps.  

The relevant core and reliant definitions are set out in Attachment 

1.  

                                                  
5 As sought by Section 3.3.1 of the LURP (at page 16).
6 Refer Statement of Evidence of Wendy Susan Anne Saunders for the Crown, 20 February 2015, Section 5.
7 As required by Section 4.5 of the LURP (at page 37).
8 Action 41 of the LURP (page 37).
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4. WHAT DOES THE CRPS DIRECT?

4.1 Chapter 11 of the CRPS is focused on Natural Hazards.  It talks 

about high hazard areas and lower risk areas.  It uses the 

terminology9 "avoid, or where avoidance is not possible, mitigation 

measures minimise such risks".  

4.2 In summary, the CRPS provides specific directions for defined 

types of hazards, and then sets out a more general risk-based 

approach.  This recognises that there are areas within the region 

where the natural hazards exist, but the likelihood of a hazard 

event occurring is not high enough to warrant avoidance of further 

development, or the extent of the likely area affected is uncertain 

or very localised.  To summarise, the CRPS approach is:

(a) That new subdivision, use and development of land which 

increases the risk of natural hazards to people, property 

and infrastructure is avoided or, where avoidance is not 

possible, mitigation measures minimise such risks 

(Objective 11.2.1).  This means that development should 

not occur in high hazard risk areas.  In lower risk areas 

and where development might be otherwise appropriate 

in high hazard areas (where avoidance is not possible), 

mitigation measures may provide an alternative means of 

achieving Objective 11.2.1; and

(b) Methods used to mitigate the adverse effects of natural 

hazards on the development environment, such as raised 

flood levels, may result in adverse effects on the 

environment and other values – such effects are to be 

avoided in the first instance or otherwise mitigated.

5. SLOPE STABILITY

5.1 The Council commissioned the Institute for Geological and 

Nuclear Sciences (GNS) to undertake scientific modelling to 

                                                  
9 In Objective 11.2.1.
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identify areas in the Port Hills that were at high risk from natural 

hazards of rock roll, cliff collapse and debris inundation, and to 

assess the levels of risk to loss of life as a result of these 

hazards.10  This modelling is the primary geotechnical resource 

which underpins the management areas in the pRDP, and is 

explained in detail in the evidence of Dr Chris Massey and Dr 

Matthew Gerstenberger.11  

5.2 There is no national guideline or standard that stipulates 

quantitative thresholds for "acceptable", "tolerable" and 

"intolerable" levels of risk.  Risk level thresholds must be 

determined by a relevant local authority, according to their 

exposed risk.  That is, risk thresholds can vary between and within 

countries.  They are decisions that are made by society as a whole 

as to the level of risk that people are prepared to accept or 

tolerate. 

5.3 Hazard and risk are not the same thing. If there are rocks or cliffs 

that could fail and impact on life or property, there is a hazard; the 

risk is the probability and/or consequences if this happens.  A 

number of relevant issues have therefore also been weighed by 

the Council:

(a) development of land can increase the impact of natural 

hazards – for example cutting into slopes to create roads 

and/or building platforms can increase the likelihood of 

slips;

(b) hazard mitigation works that are intended to control the 

effects of natural events and provide benefits to people 

and the community, can cause adverse effects on the 

environment and the social and economic well-being;12

and

                                                  
10 Refer Statement of Evidence of Dr Chris Massey for the Council/Crown.
11 Evidence in Chief, both filed on behalf of the Council and the Crown.
12 For example, use of or impacts on private land, or important natural or physical resources, to provide benefits by 
protecting the land of third parties.
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(c) mitigation works can create an unrealistic expectation of 

security, thereby encouraging inappropriate development 

and increasing the impacts of natural events.  Mitigation 

structures are only built to manage the effects of natural 

event up to a certain design level.

Relevance of Section 124 Building Act notices referred to by some 

submitters

5.4 Section 124(1)(b) Building Act notices have been issued by the 

Council in respect of some properties in the Port Hills because 

Council considered that there was a risk that rocks located above 

or adjacent to a property could collapse causing death or injury to 

any person in the house.  A notice requiring a building owner to 

remove/reduce the danger is made under the Building Act 2004 

(section 124(1)(c)(i)).  Compliance can be achieved by either 

reducing the threat posed by the hazard or undertaking work to the 

building so that it is able to manage the threat posed by the risk.  

While this is "another method", it is not part of an integrated 

planning approach.

CERA's zoning system for Christchurch

5.5 During the earthquake recovery period, the Crown (through the 

Canterbury Earthquake Recovery Authority (CERA)) also has 

responsibilities for decisions on land use in response to natural 

hazard events, as a result of the CER Act.

5.6 Mr Traylen's evidence for the Crown outlines some work 

progressed after the earthquakes, including the development of 

MBIE Technical Categories for land repair, foundation guidance 

development, and CERA's zoning system.  This zoning system 

comprised a "Green Zone", which meant it was feasible to proceed 

with the repair or rebuild of houses on an individual basis, and a 

"Red Zone", which meant it was deemed (by CERA) not to be 

feasible on an area wide basis, to proceed with repairs or rebuilds.  
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5.7 A further two zones were also created, the "Orange Zone", where 

decision making was still underway, and a "White Zone", which 

was not being zoned either because it was non-residential land or 

it was land in the Port Hills.  The Port Hills was generally not 

affected by liquefaction issues, but had other slope instability 

hazard issues.  The Red/Green Zoning of the Port Hills land was 

therefore undertaken at a later date to the flat land zoning, as the 

Port Hills hazards were more complex to evaluate.13  

5.8 CERA's "Green Zone" was then subdivided into three sub-areas, 

or "technical categories": TC114, TC215, and TC316.

5.9 CERA's area wide process for categorising properties as Green 

Zone or residential Red Zone was not intended to be a formal 

hazard RMA zoning or hazard mapping tool, and did not purport to 

alter the permitted use of the land under either the RMA or the 

Building Act.  Therefore, while it is also "another method", it is not 

a substitute management of natural hazards under the RMA. 

6. LIQUEFACTION

6.1 Mr Traylen (for the Crown), confirms in his evidence that the way 

the technical category boundaries (as discussed directly above) 

were determined, as well as their limitations, means that they are 

not appropriate to be used as a district planning hazard mapping 

system.17  Mr Peter Kingsbury's evidence explains the joint review 

of the liquefaction hazard in Christchurch that was completed by 

the Council and GNS (and in collaboration with CERA) and its 

basis for addressing liquefaction hazard in the pRDP.

                                                  
13 Statement of Evidence of Mr Nicholas John Traylen for the Crown, 20 February 2015, Section 5.
14 TC1 – Ground conditions were likely to be suitable for the use of the previous (pre earthquake) 'standard' 
foundation solutions, with slight modifications – the consequence being that 'normal' foundations can be used, as 
was done prior to the earthquakes.
15 TC2 – Ground conditions were likely to be suitable for the use of the modified foundation solutions that were in 
the post-earthquake December 2010 guidelines – the consequence being that enhanced stiffened concrete slab 
foundations can be used, as developed by MBIE.
16 TC3 – Ground conditions were potentially not suitable for the use of the modified foundation solutions that were in 
the post-earthquake December 2010 guidelines – the consequence being that if the deep investigation data 
confirms TC3-like conditions – a range of foundation options are available, including deep piles, ground 
improvement or shallow surface structures.
17 Statement of Evidence of Mr Nicholas John Traylen for the Crown, 20 February 2015, paragraph 11.3(c).
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6.2 The Council has notified two different Liquefaction Assessment 

Areas – known as 1 and 2 – and the rules for these two areas are 

contained in Section 5.9.  LAA1 is where liquefaction assessments 

are needed and LAA2 is where damaging liquefaction is unlikely –

the key distinction between the two areas is the level of 

assessment required at the time of subdivision.

6.3 Rules in relation to these Assessment Areas are relevant only 

where a subdivision is proposed or, in the case of Assessment 

Area 1, where certain residential activities are proposed.  The 

Council has clarified an amendment to Rule 5.9.1 to ensure there 

is no confusion, in that any activity that is not listed as restricted 

discretionary in this chapter, will be permitted. 

Technical categories

6.1 Mr Traylen's evidence explains that the technical category for a 

particular site is used in the first instance as a guide to the level of 

ground investigation required at the site, if it has been determined 

that a foundation rebuild is required (or for a new build).  The 

higher the technical category, the higher the need for professional 

engineering involvement to determine the most appropriate 

foundation solution.  For TC1 and TC2 land, only shallow 

investigations are required.  Deep investigation data is needed for 

TC3 land.

6.2 Again this relates to meeting the requirements of the Building Act 

2004 and the associated Building Code, with regard to potential 

future liquefaction damage, rather than land use under the RMA.  

The technical categories are not a hazard or hazard mapping tool, 

and do not necessarily reflect the liquefaction hazard on an 

individual site, but give a representation of the ground conditions 

(and only in terms of liquefaction) that could generally be expected 

at or near that location.18

                                                  
18 Statement of Evidence of Mr Nicholas John Traylen for the Crown, 20 February 2015, paragraph 7.3.
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7. FLOODING

7.1 Floor Level and Fill Management Areas (FLFMA) are shown on 

the planning maps and indicate areas anticipated to flood in a 

major flood event.

7.2 The CRPS provides strong directions regarding flood management 

– largely defining the level of flooding risk that the Council must 

manage in its pRDP.  The Council is directed to set out objectives 

and policies (and may include methods) to avoid new subdivision, 

use and development that does not meet the criteria in Policy 

11.3.1 (1) to (5) for known high hazard areas, and to promote the 

use of guidelines developed pursuant to Method 11.3.1(5) to guide 

the design and assessment of new development.

7.3 Although inappropriate subdivision, use and development of land 

is to be avoided in high hazard areas, Policy 11.3.2  acknowledges 

that new subdivision, development and use of land can still occur 

in areas subject to a 0.5% AEP flood event, if specified criteria are 

met.

7.4 Rules 5.8.1.1 and 5.8.3.1 cover activities and earthworks identified 

in the FLFMA. There are a number of permitted activities in these 

rules.19  Rules 5.8.1.2 and 5.8.3.2 in the FLFMA outside of the 

"Fixed Minimum Floor Overlay" area require new buildings. that do 

not meet the relevant permitted standards, to apply for a restricted 

discretionary consent, principally in order to set an appropriate 

floor level. 

7.5 The nature of flooding rules is such that new buildings within the 

"Fixed Minimum Floor Overlay" area can be a permitted activity, 

should the building owner choose to accept construction in 

accordance with the modelled events plus the 400mm freeboard 

(Rule 5.8.3.1 P1 & P2). 

                                                  
19 Such as additions which do not increase the ground floor area of an existing building by more than 25m2 within 
any continuous period of 10 years, and garages of 40m2 or less.
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Models/Assumptions

7.6 Mr Mark Ivamy's evidence is that the 1.0m sea level risk projection 

to 2115 is appropriate for identifying land susceptible to both 

coastal hazards and flood hazards with tidal influences.  Ms 

Saunders has agreed that the 1m sea level risk projection is 

appropriate.20

Changes to boundary of the Floor Level and Fill Management Areas

7.7 The technical experts who attended the caucusing on flooding 

matters agreed to the appropriateness of the flood modelling that 

produced the FLFMAs on the planning maps.  They also agreed 

that the extent of the FLFMA on the planning maps was an 

accurate expression of what the flood model produces, and that 

the boundaries of the FLFMA should be retained.  Ms Carter's 

evidence identifies five categories of submitters seeking changes 

to the FLFMA boundaries, and included in the table below is the 

Council's position on those submission categories.

Category
21

Council position

a. Properties located on the edges of the 

FLFMA.  Very small proportion of site 

affected. Seeking removal.

FLFMA boundary 

adjusted.

b. Properties located on the edges of the 

FLFMA.  Larger proportion of site affected.  

Seeking removal.

Retain boundary as 

notified.

c. Properties located on the edges of the 

FLFMA.  Dispute the digitised arrangement of 

the extent of the hazard layer on site. Seeking 

removal (some also fall into category (a) and 

(b)).

Site-specific 

responses to retain 

or adjust as 

appropriate.

d. Submitter considers modelling has not 

identified specific topographic or structural 

features associated with their site (for 

example, retaining walls).  Dispute the site 

will be subject to flooding in a 1 in 200 year 

Site specific 

response (Ms Iris 

Brookland).

                                                  
20 At paragraph 18.7.
21 Refer Statement of Evidence of Ms Janice Carter, Paragraphs 10.76 to 10.84.
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event.  Seeking removal (some also fall into 

category (a) and (b)).

e. Discrete, large sites. Seeking removal. Site specific 

response

(Ms Iris Brookland).

8. LAND REPAIR

8.1 The Minister for Canterbury Earthquake Recovery directed 

changes to the Operative City Plan22, to facilitate the repair of land 

damaged by the Canterbury earthquakes.  These provisions relate 

to repair of land used for residential purposes on flat land, where 

certain forms of land damage occurred.  The Minister further 

amended these provisions to address two additional forms of land 

damage (limited to flat land used for residential purposes), but as 

these changes were made after notification, the relief has been 

addressed in a submission by the Crown seeking the change.

8.2 It is Mr Andrew Long's evidence that the proposed objective, 

policy and rule relating to repair of land is appropriate in terms of 

section 32 of the RMA.  It is clear that repair of residential flat land 

damaged by earthquakes is necessary during the recovery and 

will not otherwise be facilitated by the general earthworks rules.  

The rule is permissive in terms of the volumes and depths of 

earthworks provided for without consent, but also provides 

safeguards through additional standards and the involvement of a 

geotechnical engineer for large repairs.   The rule addresses the 

following forms of land damage:

(a) land cracking caused by lateral spreading;

(b) land cracking caused by oscillation movements;

(c) undulating land;

(d) local ponding;

(e) local settlement causing drainage issues;

(f) groundwater springs;

(g) inundation by ejected sand and silt;

                                                  
22 As well as the Natural Resources Regional Plan and the proposed Land and Water Regional Plan, through 
section 27 of the CER Act.
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(h) increased liquefaction vulnerability; and

(i) increased flooding vulnerability.

9. NON-REGULATORY METHODS

9.1 In its submission the Crown seeks that the Proposal include non-

regulatory methods, in addition to regulation, to achieve the 

policies.  Non-regulatory methods include things such as physical 

mitigation works, incentives, education and guidance notes.   In 

response to this submission, Ms Carter has proposed an 

introduction to the chapter, which includes a reference to methods 

outside of the pRDP.  Ms Beaumont's evidence also confirms that 

the Council is (outside the pRDP process) preparing a Natural 

Hazards Strategy, and that the Proposal is seen as just one 

element of the Strategy.  Mr Willis for the Crown explicitly supports 

the Council in this approach.23

10. RELEVANT LEGAL CONSIDERATIONS

Section 32 of the Resource Management Act 1991

10.1 Section 32 of the RMA sets out the legal matters in relation to 

which the Hearings Panel must consider in the evidence before it.   

The approach set out in the Long Bay-Okura Great Park Society v 

North Shore City Council24, as modified to account for subsequent

amendments and the relevance of documents such as the LURP 

and Recovery Strategy, and the Statement of Expectations, was 

put before the Hearings Panel in the Strategic Directions chapter, 

and that formulation continues to be relied upon in the present 

instance. 

10.2 With regard to the alternatives available to the Council in 

regulating natural hazards, it is submitted that the CRPS in 

particular imposes some very clear direction which the pRDP is 

required to give effect to.  This limits the scope of possible 

                                                  
23 Statement of Evidence of Mr Andrew Willis, 20 February 2015, paragraph 10.6.
24 Long Bay-Okura Great Park Society v North Shore City Council A078/08, 16 July 2008, at [34]. This case 

related to the district plan provisions controlling urban development behind Long Bay and Grannie's Bay 
within the North Shore City.
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responses that are available to the Council in terms of what it must 

plan for and regulate.  Where there may however be debate about 

how the Council gives effect to those directions is in relation to its 

regulatory approach, particularly around the activity status for 

consents or with regard to the ability to develop particular classes 

of land.

10.3 In terms of the Council's section 32 analysis, it is primarily a 

qualitative analysis of the benefits and costs of options.  It is also 

constrained in a jurisdictional sense by the firm directions in higher 

order documents.

10.4 Professor Basil Sharp has reviewed the Council's approach to its 

section 32 analysis, and identified a number of matters that he 

would prefer to be addressed in order to provide a full economic 

analysis of benefits and costs.  Professor Sharp does however 

acknowledge that time constraints have prevented this quantitative 

analysis being carried out, and it is his evidence that such an 

exercise (if done properly) would take at least 12 months for two 

researchers to undertake a comprehensive economic modelling 

exercise of hazards, and to seek to quantify the costs and benefits 

of alternative approaches. In doing so, they would have to work 

closely with technical experts. 

10.5 Professor Sharp also notes that the analysis of policies aimed at 

managing flooding, liquefaction and slope and rock fall hazards is 

informed primarily by technical assessments of risk.25  He also 

acknowledges the provisions in the LURP and CRPS prescribe, to 

a large degree, the feasible set of objectives and policies for the 

Council’s approach to hazard management. Alongside the impacts 

of the statutory time limit for completion of the PRDP process.

10.6 While section 32(2)(b) of the RMA seeks that the benefits and 

costs of the implementation of provisions be quantified, this must 

be practicable.  In the circumstances, it is submitted that it has 

simply not been practicable for this quantification, in economic 
                                                  
25 Which are largely agreed as between the technical experts following caucusing.
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terms, to be undertaken.  In other respects however, it is 

submitted that the Council's approach to section 32 is adequate 

and meets the requirements of the RMA.

Canterbury Regional Policy Statement

10.7 We have identified earlier in these submissions the strong and 

directive nature of the Natural Hazards objective and policies in 

the CRPS.  The pRDP gives effect to these provisions.

Canterbury Earthquake Recovery Act 2011 (CER Act)

10.8 The statutory effect and relevance of this Act has been addressed 

previously and is not in dispute.  

10.9 Relevant documents that have been produced under the CER Act 

and a brief submission on them follows.

10.10 Recovery Strategy:  The Council's revised position is submitted 

to be consistent with the purpose and overall direction of the 

Recovery Strategy. 

10.11 The LURP: the Council's revised position is also submitted to be 

consistent with relevant outcomes and actions identified in the 

LURP.

10.12 Order in Council / Statement of Expectations: as noted in 

earlier submissions, the approach advanced by the Council is 

submitted to be consistent with the Statement of Expectations.  

10.13 The evidence of Mr Willis for the Crown contains an analysis of the 

Proposal against the LURP and Recovery Strategy, which 

confirms that there is no issue with its alignment with those 

documents.  It is also noted that section 8 of Mr Willis' evidence 

states that the Proposal as amended through the planning 

caucusing has addressed instances identified in the Crown's 

submission where linkages needed to be improved.  "The 
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amended version has also provided greater clarity, consistent with 

(b) and (i) of the SOE".  Mr Willis noted one area where further 

improvement can be made.  

11. HEARING PANEL'S MINUTE DATED 27 FEBRUARY 2015

11.1 There has been limited time for counsel to consider the questions 

posed by the Hearings Panel in its Minute.  A brief response is set 

out below, and can be amplified during the course of the hearing 

and through closing submissions.  Counsel respectfully reserve 

their ability to modify their submissions on these points upon 

further reflection.

Question 4

11.2 Ms Carter can address any necessary changes to objectives (item 

a).

11.3 Regarding item (b), it is submitted that Objective 3.3.6 should 

logically prevail in the event of inconsistency.  It is noted in that 

regard that there are no policies in the Strategic Directions 

Chapter, presumably because of the intended primacy of that 

chapter and the fact that section 32(1)(b) requires "provisions" to 

be assessed more holistically against how the objectives are 

achieved.

11.4 It is submitted that "reduced", in the present context, refers to the 

current City Plan approach and indeed a management framework 

set by the CRPS which seeks to avoid increases in the risk of 

natural hazards to people, property and infrastructure.

Question 8

11.5 A planning response to item (a) will be provided by Ms Carter but, 

as a matter of law,  there is no constraint on policies being explicit 

with regard to their rationale in relation to rules and the results 

intended to be achieved by rules.  Indeed, in terms of section 32 
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and the Statement of Expectations, this approach may be 

regarded as desirable.  This submission addresses item (b).

Question 16

11.6 Items (a), (b), (c) – position reserved to address in closing, 

pending Council's evidence on these issues.

11.7 In response to item (d), it is accepted that if there was "double 

regulation" and/or inconsistent regulation then this might not be 

appropriate for achieving the relevant objectives, and may not be 

consistent with the Statement of Expectations.

Questions 21 and 10 (page 8 of Minute)

11.8 These questions raise issues around the concept of certification to 

enable permitted or controlled activity status to be achieved.  This 

raises the following potential legal issues under the RMA:

(a) unlawful delegation of the Council's decision making 

power; and 

(b) invalidity of the rules for reasons such as uncertainty.

11.9 In a case related to the imposition of conditions, the High Court in 

Director-General of Conservation v Marlborough District Council

[2004] 3 NZLR 127 discussed the issue of unlawful delegations of 

judicial functions.  In that case the Court was examining a 

proposed condition of consent requiring a determination on 

whether the site of a proposed marine farm, was not of special 

significance for Hector's dolphin.  The Court found that issue went 

to the heart of whether the consent should be granted of not, and 

amounted to unlawful delegation of a judicial function.  The Court 

summarised the relevant legal principles:

"Where the judicial function has been delegated in terms 
which require an adjudication to be made by the delegate, 
then it will normally be readily apparent that it is a judicial 
function which has been delegated.  But that is not 
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necessarily the only basis upon which a judicial function may 
be improperly delegated.  It is the essence of a judicial 
function that the adjudicator will be required to make findings 
of fact.  If the function of making a finding on facts which are 
essential to the decision is delegated, then there is a 
delegation of a judicial function."

11.10 Applying this reasoning to a certification role, it is submitted that 

this would turn on whether that role involved determining whether 

consent should be granted or not.  If a certification relates only to 

compliance with a standard, provided the standard could avoid 

significant subjectivity or discretion, this could potentially be 

addressed by providing clear guidelines or principles to be applied. 

11.11 The Planning Tribunal and Environment Court have considered 

the validity of rules in many cases.  In general, a rule should be 

clear on its face.  There should be no uncertainty about whether 

consent is required and, if so, for what category of consent.  A rule 

should not allow the Council to retain a discretion to make these 

decisions.

11.12 For example, in Titterton v Dunedin CC [1994] NZRMA 395 the 

Court found that a rule reserving the council's power to determine 

whether a particular proposal comes within a definition used in the 

plan (in the opinion of the council), was ultra vires.

11.13 Therefore, if the intention was for a certifier to determine whether 

information submitted meets the criteria for permitted activity 

status, such a provision would be likely to be invalid for uncertainty 

and/or an unlawful delegation because neither the council nor the 

certifier panel should retain any discretion to determine whether 

the standard has been met (and the decision as to activity status 

should not be delegated to the certifier).  The rule would need to 

be clear that there is no discretion or subjectivity on behalf of the 

Council on whether this rule is met or not, it should be an objective 

test (in this case the presence or not of a certification).  

11.14 In our submission it may be possible to draft a rule which is 

sufficiently certain and/or does not involve an unlawful delegation.



25533770 v1 .docx Page 20

Question 17 (page 10 of Minute)

11.15 The answer to item (a) is that there is no apparent legal constraint 

on this approach to policy drafting.

11.16 Item (b) – position reserved to address in closing, pending 

Council's evidence on these issues.

Question 20 (page 11 of Minute)

11.17 Counsel consider that these questions should be the subject of 

evidence rather than legal submission.

12. EVIDENCE ON BEHALF OF COUNCIL

12.1 The Council is calling 17 witnesses, who will provide evidence to 

support the Council's amended position, as outlined below.

General

(a) Ms Helen Beaumont; 

(b) Dr Erica Seville; 

(c) Professor Basil Sharp; 

Slope Stability

(d) Mr Anthony Taig;

(e) Dr Matt Gerstenberger; 

(f) Mr Donald Macfarlane;

(g) Mr Ian Wright; 

(h) Dr Mark Yetton; 

Flooding

(i) Mr Graham Harrington; 

(j) Mr Greg Whyte;

(k) Mr Mark Ivamy;

(l) Ms Iris Brookland; 
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Land repair

(m) Mr Andrew Long;

Liquefaction

(n) Mr Peter Kingsbury; 

(o) Mr Clive Anderson;

Planning / Section 32 

(p) Ms Janice Carter.

DATED this 2nd day of March 2015

__________________________________
J G A Winchester / S J Scott / B K Pizzey

Counsel for Christchurch City Council
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Attachment 1

Core definitions Reliant definitions

Act

AEP Annual exceedance probability

Annual individual fatality risk

Christchurch City Council Datum Council

Critical infrastructure Christchurch District

Emergency service

Facilities

Health care facility

Hospital

Road

Filling Ground level

Floor level and fill management area Major flood event

Freeboard

Grout

Hazard mitigation works

Infrastructure Residential unit

Road

Pressurised injection Grout

Residential building platform Building

Building consent platform

Ground flood area

Ground level

Residential unit

Site


