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MAY IT PLEASE THE PANEL: 

 

1. This memorandum is filed in response to the Panel's minute in relation to an 

application by Orion New Zealand Limited (Orion) for corrections to 

Decision 10 Stage 1 Residential dated 18 December 2015, and the 

memorandum of counsel subsequently filed on behalf of Orion dated 

21 December 2015. 

 

Are fencing setbacks for Orion's assets within the scope of Orion's submission? 

 

2. The Council submits that fencing setbacks for Orion's assets are beyond the 

scope of its submission on the Stage 1 Residential Proposal. 

 

3. Orion's primary submission sought setbacks from its assets for buildings and 

sensitive activities but not fences for the Stage 1 residential zones.
1
  

Conversely, the same submission sought setbacks from fences in other Stage 

1 Proposals, such as the Commercial Proposal.
2
   

 

4. Therefore, it is submitted that from a plain reading of Orion's primary 

submission, it appears that Orion turned its mind to the issue but decided 

setbacks from fences were not necessary for the Stage 1 residential zones.   

 

5. Orion appears to rely on its further submission to Transpower's submission as 

a reason why setbacks from fences are within the scope of its submission.
3
  It 

is well established that a further submission cannot extend the scope of an 

original submission under clause 8(2) of Schedule 1 to the Resource 

Management Act 1991 (RMA).
4
  The wording of clause 8(2) of Schedule 1 to 

the Order in Council is nearly identical to clause 8(2) of Schedule 2 to the 

RMA.  It is submitted that the case law on this point under the RMA should be 

followed in the present circumstances and Orion's further submission cannot 

extend the scope of its primary submission.  

 

                                                                                                                                                
1
  Orion's Stage 1 Submission (#922), Table 4.  

2
  Ibid. 

3
  Memorandum of counsel on behalf of Orion dated 21 December 2015, paras 3, 6 and 7. 

4
  For example, see Offenberger v Masterton District Council W53/96, page 4. 
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Panel has jurisdiction to consider Orion's application through clause 13(2) 

 

6. At paragraphs 10 to 17 of its memorandum, Orion submits that its application 

could be addressed under clause 13(2) of the Order in Council.  The Council 

agrees with that position for the reasons set out below. 

 

7. Under clause 13(2), the Panel's power to make changes to "the proposal" 

which it considers appropriate is not limited to changes within the scope of "the 

submissions" made on "the Proposal".  These are wider powers than those 

available under the RMA but importantly, although the Panel is not limited by 

the scope of submissions made on the proposal, the Panel is limited to making 

these types of changes to "the proposal".   

 

8. If the Panel wants to make changes that are materially outside the scope of the 

"the proposal as notified", even if in response to submissions "on the 

proposal", the Panel has to direct the Council to prepare and notify a new 

proposal and invite submissions on the new proposal (clause 13(4)).   

 

9. Orion's submission did not seek setbacks for fences in the Residential Stage 1 

Proposal, however the Council considers that such a rule would fall within the 

scope of "the proposal" as notified.  The scope of the Residential Stage 1 

Proposal was broad; it was a full review of the residential provisions for the 

areas within the scope of the Proposal.  Even though the notified version of the 

Proposal included setbacks for the National Grid only, it reviewed the 

necessary protection for all electricity transmission assets.  Orion's request for 

setbacks from buildings and sensitive activities were within scope for this 

reason.  

 

10. As such, it is submitted that the Panel can rely on clause 13(2)(a) and (b) of 

the Order in Council to include setbacks from fences for Orion's assets, if it 

considers that appropriate.  Consequently, there is no need for the Panel to 

consider the "materiality" test in clause 13(4) of the Order in Council for this 

matter, as that test only becomes relevant where the Panel considers that 

changes are needed to deal with matters that are, in a material way, outside 

the scope of the proposal as notified.  It is the Council's position (and also 

Orion's, as outlined in paragraphs 10 to 17 of its memorandum), that the 

changes are "on the proposal".  
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11. For completeness, we note that the Council agrees with Orion's view that no 

parties would be prejudiced if Orion's application is granted.  Any affected 

parties have had sufficient notice that setbacks for the electricity distribution 

network were being reviewed through the Stage 1 Residential Proposal.  As 

Orion record, only Orion, Transpower and the Council engaged on this matter 

during mediation and the hearing.  

 

 

 

DATED 21 December 2015 
 

 

 
__________________________________ 

S J Scott / H P Harwood 
Counsel for Christchurch City Council 

 


