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1. INTRODUCTION 

 

1.1 My full name is Janice Carter.  My experience and qualifications are 

set out in my Evidence in Chief dated 13 February 2015. I have also 

filed Supplementary Evidence dated 19 February 2015 and Rebuttal 

Evidence dated 27 February 2015.  This is a summary of that 

evidence. 

 

1.2 In my evidence I have explained the background to the development 

of the Natural Hazards provisions, outlined the key statutory 

directions and strategic documents affecting the drafting of these 

proposals, and have assessed the submissions and specific relief 

received.  I have also attended caucusing and formal and informal 

mediation.  As a result of these processes, I have identified changes 

to the Natural Hazards Proposal that I consider are appropriate and 

they are contained in Attachment A to my Rebuttal Evidence.   

 

SUMMARY OF MY EVIDENCE 

 

2. AGREED STATEMENTS 

 

2.1 Planners and technical experts undertook expert caucusing in respect 

to the Natural Hazards Proposal and agreed statements have been 

issued.  The agreed statements of the technical witnesses indicate a 

high level of agreement about technical issues underpinning the 

Proposal.  Key aspects of this are:  

 

(a) the fundamental agreement on the appropriateness of the 

risk based approach to the slope instability management 

areas and the modelling method undertaken by GNS for 

assessing risk in the Port Hills, which after ground truthing 

provided the basis for the development of the district plan 

maps;  

 

(b) the agreement that the flood modelling is sufficient and 

appropriately supplemented by additional data where 

required to set minimum floor levels; and  
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(c) that the 1m sea level rise to 2115 is suitable for use in the 

plan. 

 

3. INFLUENCE OF STATUTORY DOCUMENTS  

 

3.1 There are a large number of statutory documents that have 

influenced the Natural Hazards Proposal and post-date the 

development of the two operative district plans.  These documents 

include: 

 

(a) the CRPS, which sets specific directions in respect to 

flooding and requires a general risk based approach to other 

natural hazards; 

(b) the Recovery Strategy, with its priority on risk to life; 

(c) the LURP with its emphasis on protection of people from 

risks including rockfall and cliff collapse on the Port Hills and 

natural hazards such as flooding, liquefaction and sea level 

rise; and 

(d) the Statement of Expectations contained in the Canterbury 

Earthquake (Christchurch Replacement District Plan) Order 

2014.  

  

3.2 The RMA requires that the District Plan must give effect to the CRPS.  

It is acknowledged that the CRPS and the other higher order planning 

documents discussed in my evidence provide a firm direction for the 

development of the Natural Hazards Proposal. 

 

3.3 Other influential documents include: 

 

(a) the Recommendations of the Royal Commission of Inquiry 

into the Canterbury Earthquakes, particularly in respect to 

liquefaction; 

(b) recently published literature from the Insurance Council of 

New Zealand1; and 

                                                   
1
 Protecting New Zealand from Natural Hazards, Insurance Council of New Zealand, October 2014 
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(c) a recently prepared paper commissioned by Local 

Government New Zealand and Regional Councils on 

managing natural hazards in New Zealand. 2 

 

3.4 Both (b) and (c) above state the need for the community (in its widest 

sense) to focus on reduction of the risk from natural hazard events.   

 

4. ROCKFALL HAZARD MANAGEMENT AREA 2  

 

4.1 Considerable discussion during the hearing from the Council’s 

experts has focussed on RHMA2 and it is also the subject of 

questions in the Panel's minute dated 27 February 20153.   

 

4.2 While I agree that the use of different model parameters to come up 

with a more conservative expression of the 10-4 “intolerable” line is 

potentially confusing (and to use Ms Helen Beaumont's wording 

“inelegant”), I consider that it is a pragmatic buffer between RHMA1 

and the Remainder of the Port Hills and Banks Peninsula Slope 

Instability Management Area.  It identifies an area where the risk is 

high (and by virtue of being at or above 10-4, also intolerable) but the 

main focus can be on mitigation.  A less onerous level of 

development constraint is imposed through, for example, 

discretionary activity consent requirements for new dwellings, which I 

discuss in my evidence in chief at paragraph 8.44.  

 

4.3 Dr Ian Wright along with a GIS Expert (Mr Ian Kirkpatrick) have 

provided me with maps and a table that show the increase in 

properties that would be affected if a 10-5 line (based on the same 

assumptions as RHMA1) identified the downslope limit of RHMA2 

instead of the current arrangement in the Natural Hazards Proposal.  

In most cases the 10-5 line based on RHMA1 model assumptions 

takes in a larger area and hence more properties than the original 

RHMA 2 line.  The number of properties affected by the current 

RHMA1 and RHMA2 areas is 1197 (Scenario C in the table), whilst it 

                                                   
2
 Managing Natural hazards in New Zealand, Towards More Resilient Communities;– A Think Piece; LGNZ 2014 

3
 Minute of the Hearings Panel dated 27 February 2015, at Question 6 paragraph 13. 
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would increase to 1637 if RHMA 2 was adjusted to a 10-5 line based 

on the same assumptions as RHMA1 (Scenario A in the table).   

 

4.4 The number of additional properties affected by this is problematic in 

terms of the current planning process.  While there is a concern about 

the terminology (the RHMA2 line could have a different name that is 

still linked to “intolerable”) there needs to also be some pragmatism 

about what is achieved by the current approach compared with the 

impact of adopting a “purer” modelling/risk analysts approach.  I 

consider that this would be more appropriate given the Statement of 

Expectations (Clause (a) (i) and (ii) and (h) and Objective 3.3.2 in the 

recently released Strategic Directions decision. 

 

4.5 Ms Beaumont explained in her evidence that there was not much 

appetite with Councillors and community to take the modelling much 

further downslope than what has already been mapped.  

 

5. REMAINDER OF PORT HILLS AND BANKS PENINSULA SLOPE 

INSTABILITY MANAGEMENT AREA 

 

5.1 Some discussion has focused around questions posed by Mr Massey 

about risks to areas immediately downslope of the Rockfall Hazard 

Management Areas.  This is for the most part covered by the 

Remainder of the Port Hills and Banks Peninsula Slope Instability 

Management Area and is coloured green in the Natural Hazard 

planning maps.  The activity status of subdivision and hazard 

mitigation work, including earthworks associated with those works is 

restricted discretionary, while a new dwelling will defer to the 

standards for the zone to be developed in Stage 2 (e.g. Rural Zone).  

As indicated by Dr Wright, GNS has not investigated this area in 

terms of the modelling but it is accepted that there might still be slope 

instability risks in this area and the requirement for a geotechnical 

assessment is appropriate for some activities. 
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6. CONSULTATION 

 

6.1 As indicated in the section 32 report, there has been considerable 

consultation with the public in the development of the Natural 

Hazards Proposal.  The results of some of that consultation is 

recorded in the section 32 report (Section 6 and Appendix 8 in the 

Survey Monkey Results at the end of the section 32 Report).   

 

6.2 One of my first observations in dealing with people I spoke to on the 

telephone through dial-a planner (I would have taken more than 100 

calls after notification on natural hazards issues) is how most of the 

people calling had a good understanding of what the Council was 

trying to achieve.  They understood the concept of reducing risk from 

natural hazards in the district going forward.  The greatest area of 

concern by far was not the resource consenting that might need to 

occur to achieve future development (though this was a concern as 

well) but the tagging of the property with a hazard notation on the 

planning maps.  This was the case for all hazards under 

consideration in this Proposal.   

 

6.3 The need to prepare for and to respond to natural hazards through 

more thorough risk assessment, and the avoidance or mitigation of 

natural hazards through appropriate land use controls, is at the 

forefront of this District Plan review.  In light of our experience from 

the Canterbury Earthquakes, we need to do things better than before.   

 

MATTERS ARISING OUT OF THE PANEL'S 27 FEBRUARY 2015 MINUTE 

 

7. DOUBLE REGULATION 

 

7.1 As I understand it, double regulation means consent being required 

for the same issue in different parts of the plan and, in my view, that 

is undesirable.  Conversations have taken place between Chapter 

Leaders to ensure that double regulation does not occur.  Where 

parts of the plan have been restructured into sections, those 

conversations have resulted in particular chapter leaders taking 

responsibility for different areas (an example of that is the General 
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Rules chapter).  Various levels of peer review have contributed to 

ensuring that double regulation does not occur. 

 

7.2 With the plan being notified in more than one stage, the possibility of 

double regulation is more difficult to control.  A particular example is 

the General Rules section which has earthworks rules in various 

categories.  As the Natural Hazards Proposal is an overriding 

proposal, for example rules relating to filling in the FLFMA is an 

overriding provision, this should not result in double regulation. 

However, filling in FLFMAs should not also be covered in the 

Subdivision and Earthworks Chapter. 

 

7.3 I agree that where double regulation is clearly identified and the 

additional provisions deemed superfluous, it needs to be corrected.  

 

8. CERTIFICATION 

 

8.1 Certification is a useful technique for avoiding the need for resource 

consent applications in some situations, and generally I am in favour 

of certification when it can be effectively implemented.   

 

8.2 However, I do not think that certification is well tested in the market or 

with the community.  Adjoining neighbours of proposals, developers 

and new purchasers often require certainty and rules requiring 

resource consent achieve that while certification may not.  The 

process works both ways.  There are inherent drafting difficulties in 

setting up certification processes and these have been discussed with 

the Council witnesses that you have already heard from.  Some of the 

issues with certification include: 

 

(a) the risk of setting it up and it not working properly, this could 

be due to a variety of reasons; 

 

(b) the risk of not being able to obtain appropriately qualified 

people at the right time, consistently (such as a quorum 

where there is a panel involved) as people can be 

unavailable for many reasons, just when an application for 
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certification arrives.  This could happen if the certification 

experts or panel pool is small; 

 

(c) the Council has wide resources and a statutory obligation to 

process resource consent applications within particular 

timeframes and overtime has developed a robust framework.  

Adherence to agreed timeframes could be problematic in 

certification processes but would still need to be set; and 

 

(d) the ability to place ongoing conditions on the proposed 

activity, for example dealing with monitoring and 

maintenance. I do have concerns about how that can be 

dealt with in the certification process. 

 

8.3 I have been involved in drafting certification rules and they are often 

complex to draft.  An example of a certification rule is the land repair 

rule in the Natural Hazards Proposal. 

 

9. QUESTIONS FROM THE PANEL CONCERNING ASPECTS OF THE 

NATURAL HAZARDS PROPOSAL  

 

ONE: Questions as to Objective 5.1.1 

 

(a) What changes are necessary to Objective 5.1.1 and /or 

Objective 3.3.6? 

(b) Having regard to the decision on strategic Directions, what 

should be the proper interpretative relationship between 

Objective 3.3.6 and the objectives and policies in chapter 5? 

(c) What is meant by “reduced”, and whether it is appropriate in 

view of the RMA requirements for objectives, especially in 

terms of matters raised above? 

 

9.2 I have had a small amount of time to look at the Strategic Directions 

decision and the proposed new Objective 3.3.6.  My own view is that 

Objective 3.3.6 contains policies, albeit strategic level policies.  This 

creates tension with the Objectives in the Natural Hazards Proposal, 

as I consider that the hierarchy should stem from Strategic Directions, 
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with the higher order objectives contained there.  While I do not seek 

to challenge the Panel's decision on Strategic Directions, in my view 

some refinements may be desirable to provide a hierarchy that comes 

down from strategic directions which may involve re-ordering and 

rewording of both the Objective in 3.3.6, and Objective 5.1.1.   

 

9.3 I have interpreted the question in c) to be related to the requirement 

for objectives to measurable, and it is not uncommon for district plans 

to have a section included in the plan that sets up a monitoring 

regime associated with the key objectives and policies.  The Banks 

Peninsula District Plan for example has a number of monitoring 

provisions in the final chapter.   

 

9.4 Alternatively, a monitoring regime with some baselines identified 

(either from the operative plans or from other sources) could be set 

up outside of the Plan to assess whether risks from hazards are 

reducing, hence assessing the overall effectiveness of the Plan.  For 

example, the number of finished floor levels in the FLFMA above the 

1 in 200 year event could be monitored over time, in order to 

determine whether the risk to property (damage) from inundation of 

floors in that event is reducing.  If a flood event occurred over the life 

of the plan it would be possible to determine whether raised floor 

levels contributed to a reduced level of damage and hence whether a 

substantial difference was made to the costs of such natural hazards.  

 

TWO: Questions as to the specificity of policies in providing an  

understanding of the rules that are to implement the policies. 

 

9.5 The question in this section asks to what degree can and should, the 

natural hazard policies be explicit as to: 

 

(a) Their rationale in relation to rules; 

(b) The results intended to be achieved by related rules 

(including planning map overlays) and/or non regulatory 

methods (including information and Land information 

Memoranda)? 

 



 

25926355_1.docx  Page 10 

 

9.6 In my view, the policies should set out how the objectives are going to 

be achieved, and then the policies are implemented by rules.  So the 

policies should provide a framework from which the rules hang from.  

Therefore, there should be some rationale between identification of 

the policies and the rules you find in a plan. 

 

9.7 The rationale is not always direct, and that is an issue for style and 

plan drafting management, but in my view it should be able to be 

ascertained from the policies what might be expected in terms of the 

rules.  The door should always be open to replace rules while still 

maintaining a particular policy direction, however.  I am not in favour 

of policies that go on to explain the methods by which the policies 

would or should be achieved.   

 

THREE: Rationale for various restrictions and controls under the rules 

 

9.8 The questions are as follows: 

 

(a) Would rule 5.10 result in double regulation in the manner we 

have raised?  

 

9.9 As I understand the concept of double regulation, I do not believe this 

occurs in the pRDP as notified, and care will have to be taken to 

ensure it does not occur between Stage 1 and Stage 2.  In relation to 

the situation where a subdivision consent is held but not a consent for 

a dwelling, for example, I do not consider that it is double regulation 

to request a consent for the dwelling under certain circumstances, the 

presence of natural hazards is one of these.  There may be locations 

on the site and types of buildings/structures that are suitable, and 

locations and types that are not.  It is a common place in district plans 

to have regulation over subdivision and regulation over the land uses. 

 

9.10 Where subdivision is proposed to enable either a known specific or 

general subsequent land use or building activity to be undertaken, it is 

anticipated that the information required to satisfy granting approval 

to the subdivision will be to such a level that consent for the land use 
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or building should be able to be granted at the same time in a manner 

that enables appropriate development to occur.  

  

9.11 In my view, the subdivision consent would be framed in a manner that 

would require the definition of building platforms, 'no build areas', 

vehicle access etc to all be shown on the subdivision plan and any 

supporting title covenants to be provided at the time of the 

section 123 RMA approval.  In terms of physical works, the 

subdivision consent conditions could for example, require the 

construction of the building platform, construction of retaining walls 

and landscaping, construction of the vehicle access and installation of 

infrastructure to all be undertaken at the time of subdivision and 

approved under section 124 of the RMA.  

  

9.12 The complementary land use consent would be framed in a manner 

that for example provided the flexible bulk and location envelope 

within which any building or land use could be undertaken.  

 

9.13 It is noted that the activity status is the generally the same for both 

rules. 

 

9.14 Where a subdivision is undertaken solely to subdivide a property 

where the land use or building is unknown, then the correct approach 

is to require a subsequent land use consent approval to address any 

residual natural hazard risk that was not addressed at the subdivision 

approval. 

 

(b) If so is that appropriate for achieving relevant objectives and 

policies? 

 

9.15 Although I do not consider double regulation is considered to arise, 

the approach outlined above is appropriate in my view for achieving 

the following relevant objectives and policies: 

 

5.1.1 Objective - Reduced risk 

5.2.1 Policy - Avoid development where there is unacceptable or 

intolerable risk 
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5.2.3 Policy - Restrict land use to avoid or mitigate hazards 

5.2.4 Policy - Precautionary approach 

5.2.5 Policy - Worsening, adding or transferring hazard 

5.5.1 Policy - Areas subject to an intolerable risk to life-safety from 

potential cliff collapse 

5.5.2 Policy - Areas potentially affected by rockfall or boulder role 

5.5.3 Policy - Areas potentially affected by mass movement 

5.5.4 Policy - Slope instability in areas not already identified as cliff 

collapse, rockfall or mass movement (remainder of Port Hills 

and Banks Peninsula) 

 

(c) Would the restricted discretionary activity criteria in Rule 

5.8.3.2 and other rules result in double regulation and /or 

inconsistent regulation? 

 

9.16 I do not consider that double regulation and/or inconsistent regulation 

would result in terms of the above.  Taking the example raised in 

paragraph [13], this applies to 'Rule 5.8.3.2 RD5 - Filling and 

excavation which is not a permitted activity under P6, P7, or P8 set 

out in Rule 5.8.3.1 or filling and excavation which exceeds the 

standards in P9 of Rule 5.8.3.1.' 

 

9.17 I appreciate that the Panel has not had the opportunity to compare 

these earthworks provisions as they relate to land within the FLFMA, 

with earthworks outside the Area.  Earthworks outside the Area are 

addressed in section 8.6 of Chapter 8 Subdivision, Development and 

Earthworks which was recently approved by Council to be forwarded 

to the Ministers for their comments as Stage 2. 

 

9.18 Rule 8.6.1 clarifies that the Chapter 5 - Natural Hazards manages 

earthworks to repair earthquake damaged land and other earthworks. 

At 8.6.8 the 'Matters of Discretion' include the following: 
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4. Natural features 

 

a. The significance of ecological, landscape or natural values, 

ecological corridors, indigenous fauna, and whether these 

would be adversely compromised by earthworks. 

 

b. Any impact on heritage items or settings, including areas of 

significance to tangata whenua or significant trees. 

 

9.19 While the wording between matters of discretion under Rule 5.8.3.2 

RD5 and 8.6.8.4 are not exactly the same, they cover the same 

matters. Council officers and advisors are very aware of the potential 

for double regulation and/or inconsistent regulation, particularly as 

this has even greater potential to occur through the development of 

the Replacement Plan in two stages.  My understanding is that the 

TAG (Technical Advisory Group) process is set up to peer review the 

chapters of the Plan to avoid these occurrences throughout the 

development of the Replacement Plan. 

 

(d) If, so is that appropriate for achieving the relevant objectives 

and policies? 

 

9.20 In my view no double regulation and/or inconsistent regulation arises.  

The provisions are complementary. 

 

(e) Is there scope for having consent applications for natural 

hazards matters processed and advisors determined by 

technically-qualified and/or expert independent 

commissioners (similar to urban design panels)? Would this 

be appropriate, in terms of s 32, having regard to benefits, 

costs and risks? 

 

9.21 Putting aside that the urban design panel is voluntary and it has no 

decision making function, using a panel of qualified technical or 

independent commissioner experts to consider resource consent 

applications for natural hazards would be in my view an efficient and 
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effective method outside the plan to support the provisions within the 

plan. 

 

9.22 The members of the Port Hills Geotechnical Group could form the 

basis of such a panel.  However, as their expertise is technical in 

nature, such a panel would need to be supported by legal and 

planning disciplines.  I have had confirmation that the use of technical 

certifications to confirm permitted activity status was considered early 

in the development of the Replacement Plan (refer to discussion in 5 

below).  

 

9.23 I have already indicated my concern in respect to the legal 

requirement that activity status must be able to be determined without 

defaulting to a discretion reserved to another party. 

 

9.24 Overall in my view there is scope for having applications for Natural 

Hazards matters certified by technically qualified and expert 

Independent Commissioners.  I have already indicated that it could be 

reasonably complex, there could be a number of issues that make 

that difficult to draft and also difficult to implement,  and also to keep it 

ongoing into the future providing consistent results.  Some provisions 

may be more amenable to certification than others particularly the 

lower activity status natural hazard provisions.  We have a reasonably 

low level intervention for liquefaction and lesser for flood and then a 

more interventional approach in the slope stability management 

areas. 

 

FOUR: Capacity to use certification conditions for permitted activities 

 

9.25 The questions are: 

 

(a) Would it be viable and appropriate to have a permitted 

activity regime, involving certification for: 

(i) Rockfall? 

(ii) Flooding? 

(iii) Any other natural hazard category requiring 

resource consent? 
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9.26 In my view when activities can be assessed using a quantifiable basis 

then that is a good way of reducing the number of resource consents 

by setting a threshold at the permitted level.  For example, when you 

know the height is eight metres, it is easy to determine whether you 

meet it or not.  I have no problem with having permitted or controlled 

activities in those circumstances.  In my view, where you can get that 

expert measurement, it is very worthwhile to reduce consenting 

requirements in a plan.  However, in terms of rockfall, there is often a 

need to provide mitigation measures to achieve the 10-4 threshold of 

tolerability.  This makes permitted activity regime involving 

certification problematical, particularly where there is the need to 

provide ongoing maintenance of rockfall protection structures, etc, 

which are better managed through consent conditions. 

 

9.27 The difficulty with flooding is that the experts agree that additional 

data may be needed to supplement the modelling data in the FLFMA 

part that is not fixed, and the models are also updated to give the best 

scientifically available finished floor level result at the time it is 

requested.  So there are issues around who could do the certification, 

(it would almost certainly have to be Council Officers who know how 

the model works, and have the computer capacity to run the models), 

and how long the certification would last for, as no resource consent 

is being granted, for a particular site/proposal.  A resource consent 

lasts for 5 years.  Many of these issues in my view could be resolved.  

I understand that the flood modellers and planning engineers are 

looking into the technical aspects. 

 

9.28 In terms of the liquefaction rules, it is noted that the chosen level of 

status corresponds with the activity status in other parts of the plan 

and it is just additional assessment matters that are added in the 

Natural Hazards Proposal (subdivision, and residential restricted 

discretionary activities), so a permitted regime would not be 

worthwhile unless the status was changed in those chapters.   
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FIVE: Questions as to the jurisdictional limits of permitted and controlled 

activity rules in regard to further matters for assessment 

 

(a) Can a permitted activity rule to give capacity for relevant 

technical assessment to be undertaken as a performance 

standard, without straying beyond jurisdiction? 

 

9.29 It is common practice for most plans to contain permitted activities 

that rely on standards containing technical assessments to determine 

permitted activity status.  The most common one is in relation to 

meeting noise standards where an activity will be stated as permitted 

subject to meeting a specified noise standard and that standard is 

determined by compliance with measurement in accordance with the 

provisions of NZS 6801:2008 Acoustics - Measurement of 

Environmental Sound and assessed in accordance with the 

provisions of NZS 6802:2008 Acoustics - Environmental Noise. 

 

(b) If so, are there any situations where this could this be 

sufficient for achieving applicable objectives and policies? Is 

so, please specify. 

 

9.30 In my view, this technique is used throughout the pRDP where it is 

applicable.  It was considered early on as one of the options with 

respect to natural hazards.  Following rigorous analysis, it was 

concluded that the "permitted activity with standards technique" could 

only be used where there was certainty and compliance did not 

require a level of Council officer or technical discretion to determine 

activity status.  An example of where this technique has been able to 

be used is in the FLFMA where the model for a specific area is able 

to produce a permitted activity fixed floor level.  The model is fixed 

and hence there is no discretion or interpretation required to produce 

the minimum floor level for buildings. 

 

9.31 This technique achieves the following objective and policies with 

respect to flood hazards: 
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5.1.1 Objective - Reduced risk 

5.2.3 Policy - Restrict land use to avoid or mitigate hazards 

5.3.4 Policy - Flood damage mitigation by raising floor levels 

 

(c) Can a controlled activity rule give capacity for relevant 

technical assessment and the imposition of conditions to 

achieve applicable objectives and policies? 

 

9.32 Controlled activities are one of the activity status within the suite from 

permitted to prohibited activity that can be used within a plan.  There 

is no requirement for all activity status to be used and it is noted that 

most RMA plans use the prohibited activity status very sparingly.  At 

one end of the spectrum is the recently approved Whangarei District 

Plan which I understand only contains permitted (no consent), 

discretionary (permission required) and prohibited (no application) 

activities.  

 

9.33 It is accepted that a controlled activity rule gives capacity for relevant 

technical assessment and the imposition of conditions to achieve 

applicable objectives and policies.  The use of the controlled activity 

status was debated at some length during the development of the 

pRDP.    

 

9.34 Controlled activity status has its purpose.  The question posed by 

Mr Clease in his evidence about the Liquefaction  Assessment  Area 

2 which the panel refer to in the Minute that states that that issue 

might be more appropriately dealt with as a controlled activity.  I note 

that when the pRDP was originally drafted, which  Mr Clease may  

have  seen,  it  was  proposed as a  controlled  activity.  But 

subsequent to drafting, the status of all subdivision in the district in 

the pRDP was changed to restricted discretionary and the LAA2 was 

changed to RDA as it was the lowest common denominator. 

 

9.35 So it did not make sense that an application would be a controlled 

activity for the Natural Hazards Proposal for liquefaction but then 

immediately would be a restricted discretionary activity for any 

subdivision anyway in the Subdivision Proposal. 
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9.36 I agree that there are other areas that could be controlled activities 

may be the filling rules, particularly for commercial and industrial.  

 

9.37 In terms of my view for controlled activity status for Rockfall Hazard 

Management Area 1 or Cliff Collapse Hazard Management Areas 1 

and 2.  I think the tension is in the ability to decline applications for 

controlled activities.  That status does not convey for say Rockfall 

Hazard Management Area 1 the correct message to the market of the 

undesirability of living in these areas.   

 

9.38 The case law is that you cannot put conditions on a consent that 

effectively amount to declining an application, and if that application is 

locating a dwelling in a particularly dangerous spot then to put a 

condition on that said “you cannot locate in that spot” is to basically 

put a condition of consent on the application that is the equivalent of 

declining the application. 

 

9.39 It is my overall view that it is problematical for a lot of the high risk 

natural hazards areas to use controlled activity status.  The Council 

needs to be able to retain that a discretion to decline inappropriate 

applications. 

 

9.40 It is my understanding that controlled activities were not included 

generally in the Replacement Plan for the following main reasons: 

 

(a) the same level of technical assessment and information is 

required for both controlled and restricted discretionary 

activities; 

 

(b) the Council processing time and costs are no different 

between controlled and restricted discretionary activities; 

 

(c)  plan complexity is reduced by removing one of the activity 

status (refer to discussion in (f) below); 
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(d) controlled activities have been moved to permitted activity 

with standards in as many situations as possible (thereby 

removing reliance on resource consent processes); and 

 

(e) controlled activities cannot be declined other than in defined 

subdivision circumstances where section 106 of the RMA 

applies (not land use).  With regard to natural hazards, it was 

considered that due to uncertainty around natural hazards, 

the Council sought to retain the ability to decline resource 

consent, which the restricted discretionary activity status 

provides. 

 

SIX: The use of a single model to define the downslope limits of Rockfall 

Hazard Management Areas (RHMA)1 and 2. 

 

(a) What is the rationale for the present approach 

 

9.41 As outlined in the evidence of Helen Beaumont and further explained 

in response to questions from Mr Winchester, the Council had a 

strong preference for the planning regime to align with the Crown’s 

residential red zone.  A series of public meetings with residents of the 

Port Hills and many meetings with individuals indicated that the 

community expected to see a consistent approach.  This has been 

echoed in a number of submissions challenging the extension of the 

RHMA beyond the red zone. 

 

9.42 Therefore, the more stringent provisions associated with RHMA 1 use 

the same, less conservative, model assumptions as for the 

delineation of the ‘red zone’ by the Crown.  

 

9.43 Similarly, there was general acceptance of the 10-4 AIFR and little 

appetite from councillors for extending strict planning controls beyond 

this level.  They did accept that the more conservative assumptions – 

100% occupancy and no evacuation in the event of major aftershocks 

– were valid for planning purposes and were comfortable to extend 

the planning controls (albeit less restrictive provisions) over a wider 

area. This has provided the basis for RHMA 2. 
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(b) What would be required to respond to the recommendations 

of Dr Massey and Mr Taig? 

 

9.44 Dr Massey and Mr Taig recommend using a single set of model 

assumptions and setting the risk line according the calculated AIFR 

contours at 10-4 and 10-5.  The Council has mapped the results of 

such an approach to illustrate the impact in terms of the number of 

properties affected as discussed and presented in my summary.  The 

table I presented is repeated below with some clarifications. 

 

 Properties 

affected 

Partially 

affected 

Fully 

covered 

AIFR  

Optimistic 

assumptions 

67% and 

evacuation  

163 700 248 Rockfall 1  

AIFR 10-4  

1062 197 Rockfall 2  

AIFR 10-5 

Conservative 

assumptions 

100% and no 

evacuation 

1767 

  

904 362 Rockfall 1  

AIFR 10-4 

1005 149 Rockfall 2  

AIFR 10-5 

Proposed 

assumptions 

1197 636 247 Rockfall 1  

10-4 (optimistic) 

792 42 Rockfall 2  

10-4 

(conservative) 

 

9.45 I note that the numbers for the property counts in the table are not 

directly comparable as some properties have been removed from the 

proposed RHMA, for example public reserves.  However it is clear 

from these approximate counts that moving to a regime of a single set 

of assumptions and mapping at the two risk contours would capture a 

much larger number of properties on the Port Hills. 

 

9.46 While these three scenarios for delineating RHMA 1 and 2 can be 

drawn on maps and the resulting areas described using terms such 
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as intolerable, tolerable and acceptable, the reality is that we are 

dealing with a continuum of risk that is further complicated by the 

local topography and other features on any particular site.  We do not 

neatly move from intolerable to tolerable as we step across the line 

on a map.  

 

9.47 As noted by the scientists the actual risk in any one location may be 

an order of magnitude larger, or smaller, than calculated by the 

model.  The RHMA 1 and 2 proposed are both deemed to be 

intolerable in terms of the risk of fatalities – however more restrictive 

controls are proposed for the higher risk in RHMA 1.  In RHMA 2, the 

planning approach anticipates that mitigation works would usually be 

effective in reducing the risk and is less restrictive.  In turn the 

remainder of the Port Hills would be more enabling while still 

recognising that there is some risk from land instability hazards. 

 

(c) Having regards to the costs and benefits in terms of s32 

which is more appropriate for achieving the relevant 

objectives and policies. 

 

9.48 The costs of extending the mapped RHMA would fall on the property 

owner in terms of additional consenting and the need to obtain 

specialist geotechnical advice.  The benefit would be that a larger 

area of the Port Hills would be subject to a full geotechnical 

investigation and the overall risk to the community would be expected 

to be reduced.  I also consider that mapping the larger area gives 

notice to the community of a potential rockfall hazard in the area, 

which has a benefit for future purchasers in terms of their decision 

making to purchase, but also results in tagging the property with 

rockfall hazard for existing property owners, which could impact on 

property resale values. 

 

9.49 Ms Beaumont noted in her evidence at [6.24]: 

 

The decision to use the same model assumptions as the Crown 

for Rockfall Hazard Management Area 1 was made after 

considering the impact of the more stringent rule framework on 
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the property owners. Most of the property owners with existing 

dwellings affected by this more stringent rule framework would 

have been eligible for the red zone property purchase offer. 

Those in Rockfall Hazard Management Area 2 are subject to a 

lower level of risk, a less stringent rule framework and are 

generally not within the red zone. In my opinion, the hazard 

management areas and the associated rules comprise a 

balanced and consistent approach to the different levels of risk. 

 

9.50 In my opinion, the Council’s proposed approach is pragmatic and 

provides a better balance of the benefits and costs than extending the 

RHMA out to the 10-5 AIFR risk contour.  This would affect more 

properties, as demonstrated in the maps and table provided, and as 

noted in my evidence these people have not been notified of this 

proposal.   

 

SEVEN: Questions as to the assessed limit of rockfall runout. 

 

(a)  [In respect to Land Information Memoranda, etc] Is it legally 

valid for policies to be framed to be implemented by such 

non-regulatory methods? 

 

(b) Would it be appropriate for the Plan to address this level of 

risk by a policy for non-regulatory methods (for example a 

notation on the LIM)? 

 

9.51 The planning controls for this “remainder” area are the subject of the 

“Remainder Port Hills and Banks Peninsula Slope Instability 

Management Area” as discussed in my evidence.  But it is 

acknowledged that some areas are as described by Dr Massey and 

Mr Taig, for example the area immediately east of the CHMA1 and 2 

at Redcliffs School site.  The availability of information is seen as 

essential for all natural hazards that affect the district.  This is being 

addressed as part of the broader natural hazards strategy work that 

includes a project to ensure that the information on LIMs is consistent 

and up to date. 
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9.52 In my view, it is appropriate where circumstances allow for policies to 

be implemented and supplemented by non-regulatory methods.  

However, a policy indicating that the areas close to the 10-4 line which 

could be subject to risk will be identified on LIMS could be 

problematic if the information is not readily available and verified.  

 

9.53 It is noted that where information is contained in a district plan, such 

as on the planning maps, that information is not required to be also 

on the LIMS but it is noted that it is common practice that it is.  

External published information known to the Council is often placed 

on LIMs. 

 

EIGHT: Questions as to the determination by the Council of intolerable 

risk 

 

(a) How did the Council make its determination regarding the 

threshold for intolerable life safety risk from rock-fall and 

boulder roll? 

 

9.54 The determination of the threshold for intolerable life safety risk and 

the associated planning provisions was an iterative process as 

described by Ms Beaumont in response to questions from Mr 

Winchester.  The reports from GNS were used as a starting point and 

workshops were held with the appropriate technical experts and 

planners.  These workshops were followed by briefings and further 

workshops with elected representatives as well as public meetings 

and discussions with both affected residents and the wider 

community.  The workshops and public meetings are described in the 

s 32 report. 

 

9.55 The use of the life safety metric in other jurisdictions – such as the 

United Kingdom for the area around airport runways and Australia for 

large dams – was also considered (as described in the evidence of 

Tony Taig and the appended GNS report).  
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(b) In making that determination what threshold did Council 

adopt and why? 

 

9.56 As described above, the Council considered that an AIFR greater 

than 10-4 would be considered intolerable.  However, it was 

recognised that some hazards were able to be satisfactorily 

addressed through removal of the hazard, stabilisation works (such 

as rock anchors) and/or protection measures (such as rockfall fences 

and bunds).  Where it was possible to satisfactorily mitigate the risk to 

life, a consenting regime is proposed in the Plan with an activity 

status corresponding to the level of risk. 

 

(c) How did Council make its determination regarding the 

threshold for intolerable life safety risk from the effects of cliff 

collapse and the associated rules? 

 

9.57 This was an iterative process exactly as described for the risk of 

rockfall and boulder roll. 

 

(d) In making that determination, what threshold did Council 

adopt and why? 

 

9.58 The same AIFR metric was used for cliff collapse.  The more 

conservative assumptions and a life risk of 10-4 was adopted by both 

the Crown and Council.  Ms Beaumont described the Council’s 

application of the model in her evidence in chief at [6.16]: 

 

However, the Council's application of the model looks further 

forward in time and takes into account the potential impact of 

two major seismic events.  This "second event line" has 

resulted in the Council extending the Cliff Hazard 

Management Area further back from the edge at the top of 

the cliffs. 

 

9.59 When the draft plan provisions were presented to the Council they 

were concerned that the non-complying activity status for the cliff 

collapse hazard management areas (CHMA) would allow 
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development in areas where there was both a very high risk and 

catastrophic consequences.  Council staff were asked to consider 

prohibited activity status for residential development for cliff collapse.  

The planning assessment did not support prohibited activity status 

across the CHMA.  However, it was considered appropriate where 

there were significant areas of very high risk – mapped where the life 

risk is greater than 10-2.  An explanation of this is included in 

Appendix 7 of the section 32 Report. 

 

 

Janice Carter 

6 March 2015 

 


