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MAY IT PLEASE THE PANEL: 

 

1. INTRODUCTION / SUMMARY 

 

1.1 These supplementary legal submissions are filed by the Christchurch 

City Council (Council) as directed by the Independent Hearings 

Panel (Panel) in its minute dated 6 July 2016, to address the 

"jurisdiction of the Panel".   

 

1.2 We have been instructed to identify that the Panel has directed a 

reconvened hearing occur.  While it has been labelled as a 

reconvened hearing the Council is approaching it on the basis that it 

is a conference in chambers.  This is because other submitters 

interested in RMD height limits have not been invited to attend 

whereas Housing New Zealand Corporation (HNZC) has been 

invited.  We note in this respect that HNZC is not a submitter on the 

relevant rule nor a further submitter on the Council's submission point 

seeking changes to the planning maps, and therefore would not 

usually have a right to be heard.  

 

1.3 From the Council's perspective, it appears that the substance of what 

is at issue is whether the Panel in its Decision 10 has accepted or 

rejected the Council's submission point seeking that the "Medium 

Density lower height limit overlay area" (Lower Height Limit 

Overlay) be included on the planning maps for areas zoned Living 1 

or 2 in the existing City Plan, and rezoned Residential Medium 

Density (RMD) in the Stage 1 Residential proposal (new RMA areas) 

of the proposed Replacement District Plan (pRDP).  Through the 

decision text in Schedule 1, Decision 10 accepts the Council's related 

submission point to remove reference to the "Central Riccarton 

Residential Medium Density Zone" (Central Riccarton Overlay) from 

(notified) Rule 14.3.3.2(3).
1
 

 

1.4 It is submitted, for the reasons outlined in further detail below, that the 

Panel has sufficient scope and power to either accept or reject the 

Council's proposed relief, and make any consequential change that it 

considers appropriate under clause 16(1) of Schedule 3 of the Order 

                                                                                                                                                
1
  Which sets out the 8m maximum height standard. 
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in Council2, depending upon its conclusion on the merits of the 

appropriate height limit for the RMD areas.   

 

 8m Lower Height Limit Overlay for new RMA areas 

 

1.5 It is submitted that the Panel has jurisdiction to make a minor 

correction to paragraphs 450 and 451 of Decision 10, so that those 

paragraphs are refined to align with: 

 

(a) the Council's evidence referred to in those paragraphs to 

explain the technical error on the planning maps, which 

relates to the new RMD areas as well as the Central 

Riccarton area (which is the only evidence before the Panel 

on the issue); and 

 

(b) its decision on the text of Chapter 14 as set out in Schedule 

1 of the Decision (and therefore forming part of the Panel's 

Decision), to delete reference to the "Central Riccarton 

Residential Medium Density Zone" in Rule 14.3.3.2, and 

retain the reference to the "Medium Density lower height 

limit overlay area" (Height Limit Overlay) in Rule 

14.3.3.2(3) only.  This change to the provisions reflects the 

Council's related submission seeking the inclusion of the 

Lower Height Limit Overlay on the planning maps. 

 

1.6 No change would be needed to Rule 14.3.3.3(2)
3
 in Schedule 1 of 

Decision 10.  It is submitted that this change would be a minor 

correction due to the Panel's clear jurisdiction to approve this 

outcome, and due to the fact that no other submitters opposed the 

Council's relief.  In addition, it is possible to infer from the decision 

that this is the outcome of Decision 10 when the decision is read 

together with the rule amendments in Schedule 1 (although it is 

accepted that this outcome is not explicit). 

 

                                                                                                                                                
2  Canterbury Earthquake (Christchurch Replacement District Plan) Order 2014. 
3
  Decisions version. 
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 11m Height Limit Overlay for new RMA areas 

 

1.7 The Council accepts that the Panel has jurisdiction to impose a 11m 

overlay over the new RMD areas.  This would be through rejecting 

the Council's submission point that sought to add the Height Limit 

Overlay onto the planning maps.  If the Panel concludes that it should 

reject the Council's planning maps submission point, then the 11m 

maximum height provided by 14.3.3.3(1) would be the relevant 

standard for all buildings in RMD areas not listed in the table in Rule 

14.3.3.3.   

 

1.8 The Panel's jurisdiction to issue a corrections decision under clause 

16(1) of Schedule 3 of the Order in Council, would be in the nature of 

the clarification that the Panel, in its Minute dated 9 June 2016, 

indicated would be issued.
4
  The Council anticipates that a 

corrections decision, if made by the Panel, would clarify what the 

Panel's merits decision is, on the Council's submission point on the 

new RMA areas.  The resulting correction to Rule 14.3.3.3(2) would 

presumably have to reverse the Panel's decision to amend the 

notified version of the rule; that amendment in Decision 10 deleted 

the specific reference to Central Riccarton Area. 

 

2. BACKGROUND 

 

2.1 The background to this issue is set out in detail in a memorandum 

from the Council dated 22 June 2016.  This issue has arisen through 

HNZC, although not a submitter on the specific issue of permitted 

building height levels for Rule 14.3.3.2(3) or the Council's planning 

maps submission point in Stage 1, seeking "confirmation from the 

Panel that the Lower Height Limit Overlay is not intended to apply to 

areas of Residential Medium Density outside of the specified 

Riccarton area as referred to in Decision 10".
5
  The Chair issued a 

Minute on 9 June 2016 confirming the Hearing Panel's decision 

recorded at paragraphs 450 – 451 of Decision 10 was that the Height 

Limit Overlay is limited to the Central Riccarton Area, and that it 

would issue a corrections decision to that effect.  

                                                                                                                                                
4
  At paragraph 7. 

5
  HNZ Memorandum, 31 May 2016, paragraph 11. 
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2.2 In summary, at notification the pRDP included the following Rule 

14.3.3.2, but in error the related overlays were not included on the 

planning maps: 

 

14.3.3.2 Building height and maximum number of stories 

The maximum height of any building shall be: 

 Standard 

1 All areas buildings not listed below 9m 

… … … 

3 Central Riccarton Residential Medium 

Density Zone and Medium Density 

lower height limit overlay area 

8m 

 

2.3 No submitters (including the Crown and HNZC) specifically opposed 

Rule 14.3.3.2(3), which provided that the maximum height of any 

building within the Height Limit Overlay would be 8m.  

 

2.4 In the Council's submission (#310) it sought that the 8m Height Limit 

Overlay be added to the planning maps, where existing Living 1 and 2 

zones were zoned RMD in the pRDP ("new RMA areas").  This 

submission is consistent with the position consulted on prior to 

notification and with the text of Rule 14.3.3.2(3) as notified.  No 

further submissions were made in support of or against the Council's 

submission.  HNZC does not dispute that the Council requested the 

imposition of an overlay over the new RMD areas.
6
 

 

2.5 Mr Blair's planning evidence recommended accepting the Council's 

submission point.7  Despite submitting on other matters of detail 

within Rule 14.3.3.2, neither the Crown nor HNZC sought the deletion 

of the Height Limit Overlay area, and as noted above, neither party 

made a further submission opposing the Council's submission 

seeking the correction of the error on the planning maps or on Rule 

14.3.3.2(3).  

 

                                                                                                                                                
6
  HNZ Memorandum of Counsel dated 8 June 2016, paragraph 1(a). 

7  Mr Adam Blair's rebuttal evidence, Attachment A, page 8 (filed separately on 26 March 2015). 
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2.6 A number of submissions were received in Stage 1, in relation to 

RMD height limits in the RMD Zone.8  Either the submitters did not 

submit on Rule 14.3.3.2(3) specifically, or their submission was 

rejected as they asked for both an 8m height limit and a storey limit.  

The Council's final recommended package of rules retained the 8m 

height limit but did not include a maximum number of storeys, and it is 

the latter issue that meant these submission points were rejected.  

 

2.7 Through evidence and in response to the Council's submission point, 

the Council recommended a change to rule 14.3.3.2(3), as follows:  

 

 "Central Riccarton Residential Medium Density Zone and 

Medium Density lower height limit overlay area" – 8m".   

 

2.8 In his evidence, Mr Blair specifically stated that the reference to 

"Central Riccarton Residential Medium Density Zone" is redundant as 

this area is covered by the Height Limit overlay area.9  As noted 

above, despite bringing a very detailed case on the issues it had with 

the Council's position on various rules, including other parts of Rule 

14.3.3.2 (in particular (1) and (2)), the Crown did not take issue with 

the Council's recommendation on (3).  Nor did HNZ. 

 

3. DECISION 10 

 

3.1 As the Council has previously advised the Panel,10 the matter of 

"consequential changes to the planning maps" was considered at 

paragraphs 450 to 451 of Decision 10.  The Decision refers back to 

the explanation in Mr Blair's evidence at paragraphs 6.17 to 6.19 (at 

footnote 238) where Mr Blair explained that the issue relates to the 

need for the lower height limit of 8m in both the Central Riccarton 

Residential Medium Density Zone and the Height Limit Overlay (ie, 

new RMA areas).   

 

3.2 It has previously been acknowledged by the Council that paragraph 

450 of the Panel's decision describes the Council's submission point 

as relating to the "Central Riccarton area".  However, it is respectfully 

submitted that the Council's evidence which is referenced in 

                                                                                                                                                
8  Ogle (#137), Leigh (#435), Graham (#737), Cook (#808), Blair (#1025), and Jordan (#1122). 
9  Evidence in Chief of Mr Adam Scott Blair dated 12 March 2015 at paragraph 6.20. 
10  Memorandum of Counsel for Christchurch City Council responding to Housing New Zealand Corporation's 

memorandum – relevant to Decision 10 dated 2 June 2016. 
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paragraph 450 is not specific to the Central Riccarton area, nor is the 

Council's submission point specific to the Central Riccarton area.   

 

3.3 The Council's submission point seeking the addition of the Height 

Limit Overlay to new RMA areas does not otherwise appear to be 

addressed, or rejected, in Decision 10. 

 

3.4 Further, the Council respectfully submits that the Panel's decision as 

set out in Schedule 1, forms part of the decision and must be taken 

into account in interpreting what the Panel's decision on the Height 

Limit Overlay appeared to be. 

 

3.5 As mentioned, the Panel accepted Mr Blair's related recommendation 

to delete the reference to the "Central Riccarton Residential Medium 

Density Zone" in Rule 14.3.3.2(3) (14.3.3.3(2) decisions version).  

The Council considers that it can be inferred that the effect of 

Decision 10 is that the Height Limit Overlay would apply to the RMD 

zone at Central Riccarton (without needing an area specific overlay 

with a  Central Riccarton name)11 as well as all other relevant (new) 

RMD areas in Christchurch.   

 
3.6 The Council respectfully submits that the Panel can clarify 

paragraphs 450 to 451 of Decision 10 using its powers under clause 

16(1) of Schedule 1 of the Order in Council.  The specifics of this 

jurisdiction are explained below.     

 

4. JURISDICTION - SCHEDULE 3, CLAUSE 16(1) OF THE ORDER IN 

COUNCIL    

 

4.1 Clause 16 of Schedule of the Order in Council provides: 

 

 Minor corrections 

(1) The hearings panel may, at any time, issue an 

amendment to a decision to correct a minor mistake or 

defect in a decision of the panel.  

(2) This power includes the power to amend or correct a 

proposal, provided that the amendment or correction is 

made before the proposal becomes operative in 

accordance with clause 16 of this order.  

 

                                                                                                                                                
11  Decision 10 - Residential (part) at paragraph 450. 
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4.2 The Panel discusses what changes of "no more than minor effect" are 

for the purposes of clause 13(6) in its Decision 9 Temporary Activities 

6A, 6B and 6C.12  This discussion is equally applicable to determining 

when the Panel can "correct a minor mistake or defect" in the context 

of clause 16(1).  

 

4.3 Clause 16(2) of the first schedule of the Resource Management Act 

1991 (RMA) uses similar wording, which provides: 

 

 A local authority may make an amendment, without using 

the process in this schedule, to its proposed policy 

statement or plan to alter any information, where such an 

alteration is of minor effect, or may correct any minor 

errors. [our emphasis] 

 

4.4 Re an application by Christchurch City Council13 sets out the 

established test.  In that decision the Environment Court made a 

distinction between altering information on the one hand, and 

correcting minor errors on the other.  The second limb of clause 16(2) 

of the first schedule of the RMA relates to the correction of minor 

errors.  In Christchurch City Council the Court held that whether a 

change would result in minor effect relates to whether or not the 

change may have attracted submission.  The Court held:14 

 

 …the touchstone should be; does the amendment affect 

(prejudicially or beneficially) the rights of some member of 

the public, or is it merely neutral. If neutral it is a permitted 

amendments under Clause 16, if not so then the 

amendment cannot be made pursuant to Clause 16. 

 

4.5 The Panel has stated that it is a question of fact whether an alteration 

is of "minor effect", which requires an examination of the likely effects 

of altering a public document without public input.  

 

5. DISCUSSION 

 

5.1 Decision 10 is silent on whether the Panel accepts the Council's 

submission to include the Height Limit Overlay.  It is however 

respectfully submitted that by reading Decision 10 as a whole, it can 

                                                                                                                                                
12  See paragraphs 19 to 25 of Decision 9. 
13  Re an application by Christchurch City Council W177/96 [1996] NZEnvC 97; (1996) 2 ELRNZ 431 (29 

November 1996). 
14  At page 10. 
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readily be inferred that the Council's submission is accepted by the 

Panel.  Specifically, the Panel accepted that the Height Limit Overlay 

should apply over the Central Riccarton area,15 and it accepted the 

deletion of "Central Riccarton Residential Medium Density Zone and" 

from rule 14.3.3.3 (decisions version), to the extent that it would 

become redundant given the reference to the general Height Limit 

Overlay.16 

 

5.2 In both HNZC's memorandum dated 32 May 2016 and 8 June 2016, it 

submitted that it was not aware that the Height Limit Overlay was to 

be applied to the areas as shown in the updated planning maps17 filed 

by the Council on 19 May 2016.  With respect, it is submitted that it 

could and should have been aware of this possibility from reading the 

rule.  The Panel itself has held that a reasonable reader of the 

Notified Version would not have simply scrutinised what the Planning 

Maps show.  Rather, such a reader would have also considered the 

associated rules, where the restriction was duly specified.18  HNZ has 

also acknowledged that Council clearly submitted on the notified plan 

seeking the imposition of a Height Limit Overlay on specific areas.
19

 

 

5.3 It is submitted that a reasonable reader would have seen: 

 

(a) the notified rule 14.3.3.2(3); 

 

(b) the Council's submission that sought that the Height Limit 

Overlay be added to the planning maps where existing 

Living 1 and 2 zones were zoned RMD in the pRDP; and  

 

(c) the Council's submission to delete the words Central 

Riccarton Residential Medium Density Zone and",  

 
and could readily identify the intended extent of the overlay's 

application in order to either lodge a primary or further submission.  

For an experienced and well-resourced participant in the process 

such as HNZC, and given the subject matter of the rule which was of 

                                                                                                                                                
15  See paragraph 450.  
16  See page 185.  
17  Memorandum of Counsel dated 31 May 2016 at paragraph 8, and Memorandum of Counsel dated 8 June 

2016 at paragraph 2.  
18  Decision 10 at paragraph 450. 
19

  HNZ Memorandum of Counsel dated 8 June 2016, paragraph 1(a). 
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particular relevance to its interests, it is submitted to be surprising that 

it could not and did not identify the issue.   

 

5.4 In addition, both the Crown and HNZC filed very detailed submissions 

and presented correspondingly detailed cases at the hearing on 

Residential (Stage 1).  The Crown submitted on 14.3.3.2 (1) and (2) 

but did not raise issue with 14.3.3.2(3), nor did it or HNZC file a 

further submission on the Council's submission to show the Height 

Limit Overlay on the planning maps, nor amend Rule 14.3.3.2(3).  

 

5.5 HNZC has also stated that the Council's legal submissions failed to 

mention the Height Limit Overlay.20  This is correct, however this was 

because the overlay was not a matter of contention.  Furthermore, the 

Council is not aware of any obligation based on case law or the 

Panel's Hearing Directions that obliges counsel for any party to point 

out every aspect of relief that it seeks.  The Council's practice has 

followed what it had understood was a Panel preference that parties 

(including the Council) only focus on matters in contention in their 

legal submissions in order to streamline the hearings process. 

 

5.6 Consequently, it is respectfully submitted that the rights of HNZC and 

the Crown specifically, and all potential submitters generally, would 

not be affected if the Panel used its powers under cl 16(1) to correct 

paragraphs 450 and 451 of Decision 10 to make it clear that the 

decision addresses all of the Council's particular submission point, 

not just half of it, and show the Lower Height Limit Overlay on the 

planning maps over the new RMA areas as well as Central Riccarton, 

as sought by the Council.   

 

                                                                                                                                                
20  Memorandum of Counsel dated 8 June 2016 at paragraph 1(e).  
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5.7 While the Council does not resile from its above position, if the Panel 

considers that it does not have jurisdiction to correct paragraphs 450 

and 451 of the Decision in this way, Council respectfully seeks that 

the Panel issues a separate decision on that part of its submission 

point seeking that the Height Limit Overlay be included on the 

planning maps for new RMA areas, so that there is a decision clearly 

documenting the Panel's decision on the merits of this part of the 

Council's submission.   

 

 

DATED this 8
th
 day of July 2016 

 

 

 
____________________________________ 

J G A Winchester / S J Scott 
Counsel for the Christchurch City Council 


