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1. INTRODUCTION 

 

1.1 These supplementary legal submissions are provided in response to 

paragraphs 148 - 154 of the Panel's Decision 13 (Subdivision, Development 

and Earthworks Stage 1 in part) dated 12 January 2016, in relation to whether 

Decision 3 (Repair and Rebuild of Multi-unit Residential Complexes) is 

effectively and entirely contained within Decision 13, and the power for the 

Panel to effect the removal of the Decision 3 provisions under clause 13(5) of 

the Order in Council. 

 

2. BACKGROUND 

 

2.1 On 26 February 2015, the Independent Hearings Panel issued Decision 3. 

This was a priority matter for the Panel and the decision was issued ahead of 

hearings for the remainder of the Subdivision, Development and Earthworks 

proposal. The provisions decided on in Decision 3 are in the Replacement 

District Plan and are operative. 

 

2.2 On 12 January 2016, the Panel issued Decision 13.  At paragraphs 148 to 154 

of that decision, the Panel comments on the relationship between Decision 13 

and Decision 3. Within those paragraphs, the Panel directs the Council to file 

and serve supplementary submissions as follows: 

 

(a) whether the Panel is correct in its understanding that Decision 13 

effectively and entirely supersedes Decision 3; 

(b) if so, whether the Order in Council at clause 13(5) allows the Panel to 

effect the removal of Decision 3; and 

(c) if any party considers that Decision 13 does not effectively and 

entirely supersede Decision 3, what alternative approach is 

considered appropriate. 

 

2.3 Decision 13 also includes in Schedule 2 a list of the provisions affected by 

Decision 3 and the Panel's assessment of how those are provided for within 

Decision 13.  
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3. DECISION 13 EFFECTIVELY AND ENTIRELY SUPERSEDES DECISION 3 

 

3.1 The Council wishes to record that, in relation to Schedule 2 of Decision 13: 

 

(a) The effect of the rules in Decision 3 is that the following activities 

default to restricted discretionary activity status: 

 

(i) conversion of tenure of Multi-Unit Residential Complexes; 

and 

(ii) alteration of cross leases/company leases/unit titles of Multi-

Unit Residential Complexes;  

 

but that through Decision 13 and the relevant rules set out in 

Schedule 2 of that Decision, "other" conversion of tenure and 

alteration of cross leases/company leases/unit titles have controlled 

activity status.  The rules are essentially the same other than in 

relation to activity status and the reference to "repair and rebuild".  

The Council is satisfied that the controlled activity status is 

appropriate, following amendments made through Stage 1 evidence 

to default to controlled activity status, including in relation to 

conversion of tenure and alteration of cross leases where these are 

not associated with repair and rebuild. Council considers the 

controlled activity status should also apply to the listed activities, 

whether for repair and rebuild or otherwise; 

 

(b) Clauses (iii) and (iv) as added to Policy 8.1.2.1(a) by Decision 3 are 

also included in Policy 8.1.2.1(a) by Decision 13. The Council does 

not consider that any further amendment is required to this policy, i.e. 

that it should most appropriately remain as set out in Decision 13. 

Decision 3 could then be set aside;  

 

(c) It agrees with the Panel that the additions to Rule 8.2.1.1 at clauses 

(1) and (2) are superseded by the activity tables at Rule 8.3.2 as set 

out in Decision 13. The Council considers that Rule 8.2.1.1 clauses 

(1) and (2) in part as modified by Decision 3 should most 

appropriately be removed in the second decision foreshadowed by 

the Panel; 
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(d) It agrees that Rules 8.2.3.1, 8.2.3.2, 8.2.3.3 and 8.2.3.4 as modified 

by Decision 3 are effectively and entirely addressed by 8.3.2.1 C2 

and C3, 8.3.2.2 RD3, 8.4.2 and 8.5.11 of Decision 13. The Council 

considers that the rules modified by Decision 3 should most 

appropriately be removed in favour of those set out in Decision 13; 

and 

 

(e) It agrees that the rules relocated to 8.3.9 by Decision 3 are effectively 

and entirely replaced by Rule 8.3.2.1 C5, 8.3.2.2 RD2 and the 

matters of control or discretion set out in Schedule 2 (namely 8.4.4.1 

(h) and (i), 8.4.3.3 (l), 8.4.4.4 (h) and 8.5.9). The Council considers 

that the rules modified by Decision 3 should most appropriately be 

removed in favour of those set out in Decision 13. 

 

3.2 The Council advises that it considers the Panel is correct in its understanding 

that Decision 13 effectively and entirely supersedes Decision 3.  

 

4. PANEL'S JURISDICTION TO EFFECT THE REMOVAL OF DECISION 3 

PROVISIONS 

 

4.1 The Council has provided legal submissions in various hearings regarding 

clause 13(6)(a) of the Order in Council.  Council refers to and adopts the legal 

submissions provided in the Temporary Earthquake Recovery Activities 

Proposal (6A, 6B and 6C) at paragraphs 12 to 21  (copied in Attachment A).
1
   

 

4.2 In summary, the Council referred the Panel to the similar terminology used in 

clause 16(2) of the First Schedule of the Resource Management Act 1991, and 

the test established by the Environment Court in Re an Application by 

Christchurch City Council.
2
  The Panel has considered our submissions and 

confirmed in Decision 9
3
 that the test in Re an Application by Christchurch City 

Council can be applied, and that: 

 

(a) the Court in that case held that clause 16 allowed a local authority to 

"alter information", which means "anything said in the plan which 

informs the public of their rights and obligations"; 

                                                           
1
  Dated 9 July 2015. 

2
  Re an application by Christchurch City Council (1992) 2 ELRNZ 431. 

3
  Decision 9, Temporary Activities 6A, 6B and 6C dated 3 September 2015. 
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(b) if the changes of rights and/or obligations will be only minor, the 

information can be altered; 

(c) that although the word "information" is not used in clause 13(6)(a) of 

the Order in Council, that the same test should apply when 

considering clause 13(6); 

(d) whether a change would result in a change of minor effect relates to 

whether the change may have attracted submission. The Panel then 

repeated the following extract from the Environment Court's decision:  

 

 … the touchstone should be, does the amendment affect 

(prejudicially or beneficially), the rights of some members of 

the public, or is it merely neutral).  If neutral it is a permitted 

amendment under Clause 16, if not so then the amendment 

cannot be made pursuant to Clause 16;
4
 

 

(e) it is a question of fact whether an alteration is of "minor effect", and 

requires likely examination of the likely effects of altering a public 

document without public input. 

  

4.3 The Council agrees with and adopts the Panel's summary of its powers under 

Clause 13(6) and the summary of the established test in the Environment 

Court decision of Re an application by Christchurch City Council.   

 

4.4 In that context, it is submitted that the deletion of the Repair and Rebuild 

provisions will not affect the rights of some members of the public.  As the 

provisions are subsumed, or replaced by the Decision 13 provisions as set out 

in paragraph 4.1 above, it is submitted that the deletion will be merely 

neutral.  The only difference is the change from restricted discretionary to 

controlled activity and the deletion of the words "repair and rebuild" for 

conversion tenure and alteration of cross leases, company leases and unit 

titles.  Although the change marginally enhances the rights of applicants (as a 

controlled activity cannot be declined by the Council), the Council submits that 

the change is of minor effect and the change is highly unlikely to have 

attracted additional submissions, for the following reasons: 

 

                                                           
4
   Ibid, page 10. 
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(a) the amendment to the activity status is a change that the Council, as 

plan administrator, is content with and supported through the course 

of the subdivision Stage 1 hearing; 

(b) what were matters of discretion are now matters of control; and 

(c) the Decision 3 provisions include a non-notification clause, as do the 

relevant rules in Decision 13. 

 

4.5 The Council therefore respectfully requests that the Panel uses its powers 

under clause 13(6)(a) of the Order in Council to effect the removal of the 

Repair and Rebuild provisions contained in Decision 3. 

 

 

 

DATED 22
nd

 day of January 2016 

  

__________________________________ 

D J Laing / S J Scott  
Counsel for Christchurch City Council 

 


