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MAY IT PLEASE THE PANEL 

 

1. These supplementary submissions are made on behalf of Christchurch City 

Council (Council) in respect of Proposal 8 – subdivision, development and 

earth works (part) (Subdivision Proposal) – of the proposed Christchurch 

Replacement District Plan (pRDP).  

 

2. These submissions are made in response to Judge Hassan's direction at the 

hearing on 24 June 2015, with a view to assisting the Panel and the experts 

participating in caucusing.  

 

3. An issue being considered during the hearing for the Subdivision Proposal is 

how compliance with controlled activity standards relating to servicing 

infrastructure capacity would be demonstrated and assessed.  One of the 

potential methods being explored is the implementation of a certification 

regime, under which (in essence) an applicant may seek certification that 

adequate infrastructure capacity for servicing exists in relation to a particular 

proposal for subdivision, prior to applying for resource consent.  

 

4. Given that the notified Subdivision Proposal did not include a certification 

regime, the potential form and function of a certification regime is currently not 

certain. We understand that this matter will be further canvassed at expert 

caucusing on Friday 26 June 2015, and we anticipate the outcome of that 

caucusing will further inform the potential form a certification regime may take.  

 

Whether certification limits the scope of resource consent application  

 

5. In our submission, an application for resource consent for an activity that is 

subject to certification as part of a controlled activity standard would essentially 

involve two steps: 

 
5.1 seeking of certification by an applicant for a particular proposal; and  

 

5.2 an application for resource consent pursuant to section 88 of the 

Resource Management Act 1991 (RMA). 

 

6. Based on the assumptions above, the Council considers that if an applicant 

wanted to take advantage of a more permissive consenting regime as currently 
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being considered, i.e. controlled vs restricted discretionary status, it would be 

required to submit an application (as anticipated in 5.2 above) that was in 

accordance with the certification it had received from the Council. 

 

Volunteered conditions  

 

7. As part of the certification regime, for example to obtain certification, an 

applicant may volunteer a condition or constraint which would then flow on to 

be a condition offered as part of its resource consent application.   

 

8. Where the application for resource consent does include the undertakings by 

the applicant, the applicant will be bound to comply with those undertakings or 

conditions (Augier v Secretary of State for the Environment (1978) 38 P & CR 

219 (QBD)).  Once imposed the condition offered by the applicant would bind 

that party to comply with the condition.   

 

9. This principle has been further discussed by the High Court in Frasers 

Papamoa Ltd v Tauranga City Council
1
 where it was determined that a clear 

and unequivocal undertaking was required rather than a representation or 

undertaking determined simply by inference or an assessment of the evidence 

as a whole. 

 

Scope of the application 

 

10. If the applicant obtains certification for a particular proposal, the applicant may 

proceed to apply for resource consent for a controlled activity (assuming all 

other controlled activity standards are met).  As noted above, to take 

advantage of the controlled activity status and the certification obtained 

(depending on the certification requirements), this may require an applicant to 

offer conditions on an Augier basis as discussed above.   

 

11. If an Augier condition was offered by the applicant (for example, through a 

constraint or limit inherent in the certified proposal), that would essentially limit 

the scope of the application.   

 

 

                                                                                                                                                
1
  [2010] 2 NZLR 202; [2010] NZRMA 29. 
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12. Although amendments to an application for resource consent can be made 

until the close of the hearing, this is only if they are within the scope defined by 

the original application.  Amendments will be beyond the scope of the 

application if they increase the scale and intensity of the proposed activity, or if 

they significantly alter the character or effects of the proposal (Darroch  v 

Whangerei DC A018/93). 

 

13. While amendments made during a hearing may enable some changes to be 

made to an application, these changes are limited by the scope of the original 

application (including any conditions offered on an Augier basis) to enable 

certification to be relied on as part of the application. 

 

14. Because the original application limits the scope of any changes that may be 

made to the application, the original application will also necessarily limit the 

scope of the consent authority's decision on the application.  The consent 

authority can only grant consent to an activity that is within the scope of the 

application for resource consent.  

 
15. For completeness, it is submitted that the contents of an application for 

resource consent is not limited until the point that the application is formally 

made.  The applicant is free to apply for whatever he or she chooses.  This 

may include a decision not to apply for a consent in line with the certification 

the applicant may have already obtained.  If so, as set out above, the Council 

understands that it is likely that a more stringent activity status will apply.  

However, once the application is made in terms of section 88 of the RMA, any 

changes to the application are limited by the scope of the application as it was 

at the time of application. 

 

DATED: 25 June 2015 
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