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MAY IT PLEASE THE HEARINGS PANEL: 

1 These closing legal submissions are filed on behalf of the Canterbury 

Regional Council ("ECan") in respect of the Natural Hazards Proposal 

(Chapter 5) of the Christchurch Replacement District Plan ("pRDP"). 

 

Executive Summary 

2 ECan supported the notified version of the Natural Hazards Proposal 

and considered that it implemented the Canterbury Regional Policy 

Statement ("CRPS") subject to minor amendments sought in its 

submission. 

3 ECan has considered the Planning Expert Conferencing Statement and 

the evidence presented by the CCC, the Crown and other submitters, 

and confirms that the Planning Expert Conferencing Statement version 

set out in Attachment A of Ms Carter's Rebuttal evidence, subject to 

some changes set out below, better gives effect to the CRPS. 

 

 Introduction 

4 These legal submissions address the following matters: 

(a) ECan's involvement in the pRDP process; 

(b) ECan's position on the Natural Hazards Proposal; 

(c) The relevant legal framework; 

(d) Areas of dispute where ECan has provided evidence, including: 

(i) Infrastructure; 

(ii) Provisions managing development in the Floor Level and Fill 

Management Area ("FLFMA"); and 

(iii) Slope instability policies. 

(e) Articulation of risk management concepts and improved usability of 

the chapter; 

(f) Further comment on matters included in the Minute of the 

Hearings Panel dated 27 February 2015. 
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 ECan involvement in pRDP process 

5 ECan has a statutory responsibility regarding the implementation of the 

CRPS in the region.  In order to discharge this statutory responsibility, 

ECan committed resources to working with the CCC and others during 

the development of the pRDP, as early in the process as possible. 

6 As set out in opening legal submissions, ECan was part of a 

Collaborative Advisory Group that was involved in providing comment on 

the draft proposals of the pRDP, including the Natural Hazards Proposal. 

7 ECan provided comment throughout the development stage of the  

Stage 1 proposals, with a particular focus on implementing the CRPS.  

For the most part, ECan's comments were addressed in the notified 

version of the pRDP. 

8 For those reasons, ECan lodged a submission in support of the notified 

version of the pRDP, subject to a small number of specified 

amendments.  In lodging the submission in support of the notified 

version it was considered that the proposals (subject to some minor 

amendments) implemented the CRPS. 

9 Given its overlapping function in relation to natural hazards, and the 

specific amendment's sought, ECan has presented expert planning 

evidence from Mr Rachlin on this Proposal.   

 

 ECan's position on the Natural Hazards Proposal 

10 ECan's primary interest in Chapter 5 is to ensure that it implements the 

CRPS. 

11 ECan's submission in respect of the Natural Hazards Proposal, 

supported the notified version of the Proposal subject to specified 

changes generally restricted to seeking improvements in the operation of 

Chapter 5 and improved implementation of the CRPS.   

12 The changes sought in ECan's submission are annexed as Appendix 5 

to Mr Rachlin's evidence.1 As set out in that table, these changes have 

been addressed through expert conferencing in the Planning Expert 

                                                

1
 Evidence in Chief of Michael David Rachlin dated 20 February 2015, Appendix 5. 
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Conferencing Statement2 and subsequently in Attachment A to Ms 

Carter's rebuttal evidence. 

13 ECan has considered the evidence of submitters, the Rebuttal and 

Supplementary evidence of CCC, and the presentation of that evidence 

and any questions during the hearing. 

14 Overall, it is considered that the structure of the chapter, based around 

three main natural hazard types, with associated mapping and the risk-

based approach to managing development in these areas provides an 

appropriate framework for managing natural hazard risk in the district 

plan.  

15 With the amendments set out in the evidence of Mr Rachlin and further 

addressed below, it is submitted that a balance has been struck between 

supporting development and recovery, and avoiding unacceptable 

natural hazard risk to people, property and infrastructure.   

 

 Relevant Legal Framework  

16 ECan's primary interest is in relation to the implementation of the CRPS.  

However, it is obviously recognised that the Hearing Panel has a 

number of other mandatory considerations.   

17 These considerations and the relevant legal framework have been set 

out in detail in the opening legal submissions for CCC and the Crown, 

together with the evidence of Ms Carter and Mr Willis.  It is not 

considered necessary to repeat that analysis as it is well accepted. 

18 The CRPS does however, impose some very clear direction which the 

pRDP is required to give effect to.  This direction is supported by other 

relevant statutory documents that the Hearings Panel is required to 

consider. 

19 Chapters 6 and 11 are most relevant to the Natural Hazards Proposal.  

Chapter 6 provides a resource management framework for the recovery 

of Greater Christchurch, to enable and support earthquake recovery and 

                                                

2
 Planning Expert Conferencing Statement Regarding Chapter 5 – Natural Hazards, 29 

January; Evidence in Chief of Michael David Rachlin dated 20 February 2015 at [64] – 

[68]. 
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rebuilding, including restoration and enhancement, for the area through 

to 2028.  Objective 6.2.1 directs that this is enabled within Greater 

Christchurch through a land use and infrastructure framework that 

(among other things) protects people from unacceptable risks from 

natural hazards and the effects of sea-level rise.   

20 Policy 6.3.3 requires outline development plans and associated rules to 

show how the adverse effects associated with natural hazards are to be 

avoided, remedied or mitigated as appropriate and in accordance with 

Chapter 11 and any relevant guidelines. 

21 Chapter 11 of the CRPS provides the region-wide framework for 

managing natural hazard risk in Canterbury and sets out the 

responsibilities of the local authorities in the region for the control of land 

use to avoid or mitigate natural hazards.  It provides specific directions 

for defined hazards such as flooding in high hazard areas and then sets 

out a more general risk-based approach for other hazards. 

22 These strong directions are provided in the following methods which 

require the CCC to set out objectives and policies, and may include 

methods in its district plan to: 

(a) Avoid new subdivision, use and development that does not meet 

the criteria set out in Policy 11.3.1 clauses (1) to (5) for known high 

hazard areas3 (Policy 11.3.1(6)).   

(b) Avoid new subdivision, use and development of land in known 

areas subject to inundation by a 0.5% AEP (1 in 200 year) flood 

event, unless the subdivision, use and development (excluding 

critical infrastructure):4 

                                                

3
 The criteria set out in Clauses (1) to (5) include where it is not likely to result in loss or 

life or serious injuries or suffer significant damage or loss in the event of a natural 

hazard occurrence, is not likely to require new or upgraded hazard mitigation works to 

mitigate or avoid the natural hazards and is not likely to exacerbate the effects of the 

natural hazard.  Where the new subdivision, use and development is to be located in an 

area zoned or identified in the district plan or Chapter 6 of the RPS for urban residential, 

industrial or commercial use, the effects of the natural hazard must be mitigated.   

4
 CRPS Policy 11.3.2(4). 
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(i) is of a type that is not likely to suffer material damage in an 

inundation event; or 

(ii) is ancillary or incidental to the main development; or 

(iii) new buildings have an appropriate floor level above the 0.5% 

AEP design flood level and hazardous substances will not be 

inundated during a 0.5% AEP flood event. 

When determining areas subject to inundation, Policy 11.3.2 

requires CCC to take climate change projections including sea 

level rise into account. 

(c) Manage new subdivision, use and development of land in areas on 

or adjacent to a known active earthquake fault trace and areas 

known to be potentially susceptible to liquefaction and lateral 

spreading (Policy 11.3.3(4)). 

(d) Ensure that new critical infrastructure is located outside known 

high hazard areas, unless there is no reasonable alternative 

(Policy 11.3.4(3)). 

(e) Ensure that subdivision, use or development of land will be 

avoided if the risk from natural hazards is unacceptable or where it 

occurs in an area where there is residual risk from natural hazards, 

appropriate mitigation is required to manage that risk (Policy 

11.3.5(4) and (5)). 

23 CCC is also required to ensure that natural hazards are assessed before 

any new areas are zoned or identified, in ways that enable intensification 

of use, or where development is likely to cause adverse effects (Policy 

11.3.5(3). 

24 The anticipated environmental results for Chapter 11 include: 

(a) Inappropriate development, such as residential or industrial 

development, is not located in areas where natural hazards are 

most likely to occur. 

(b) Where development must occur in areas subject to natural 

hazards, the potential adverse effects of those natural hazards are 

mitigated or managed by appropriate design and placement of 

structures and facilities. 

(c) Communities are increasingly resilient to natural hazard events. 
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(d) Hazard mitigation works do not adversely affect the environment. 

25 It is submitted that the direction provided in Chapters 6 and 11 is 

supported by the Recovery Strategy and the Land Use Recovery Plan 

(in particular Action 425). 

26 This is also supported by the expectation of the Ministers that the pRDP 

provides for the effective functioning of the urban environment, reflecting 

the changes resulting from the Canterbury earthquakes6 and sets a clear 

direction on the use and development of land for the purpose of avoiding 

or mitigating natural hazards.7   

27 Direction is also provided by objectives in the Strategic Directions 

chapter of the pRDP which take primacy over Chapter 5.  Within the 

internal hierarchy of Chapter 3, Objectives 3.3.1 and 3.3.2 take primacy 

over the remaining objectives of Chapter 3.  

28 ECan is satisfied that the framework and direction provided by Chapters 

6 and Chapter 11 of the RPS is implemented in Chapter 5 by the 

management of three priority hazards and management according to 

their risk. 

 

 Areas of dispute where ECan has provided evidence 

 Infrastructure 

29 Infrastructure and the development of an appropriate framework for 

managing the repair, maintenance and installation of infrastructure in 

                                                

5
 Action 42 of the Land Use Recovery Plan requires CCC to provide for protection of 

people from risks in 'High Hazard Areas' as defined in the CRPS and other risks from 

natural hazards, including, but not limited to, natural hazards such as rock roll and cliff 

collapse on the Port Hills and natural hazards such as flooding, liquefaction and sea 

level rise elsewhere in the city. 

6
 Canterbury Earthquake (Christchurch Replacement District Plan) Order 2014, 

Schedule 4, Statement of Expectations, Clause (c). 

7
 Canterbury Earthquake (Christchurch Replacement District Plan) Order 2014, 

Schedule 4, Statement of Expectations, Clause (h). 
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areas of natural hazard risk was an area of dispute during expert 

planning conferencing. 

30 Mr Rachlin discussed in his evidence the matter of critical infrastructure 

in areas of high hazard risk and the role of Policy 5.2.2 as part of the 

framework contained in Chapter 5 for managing infrastructure.  He 

identifies that it is the services these infrastructure assets deliver which 

is critical to the community and hence why the preferred management 

option is to avoid locating new assets in these areas.  This is, however, 

balanced by the recognition that there may be no alternative but to 

locate in these areas. 

31 His evidence goes on to identify why it is appropriate, in this 

management framework, to also have specific policy recognition of the 

need to repair and maintain existing infrastructure in the slope hazard 

management areas, whether that infrastructure is critical or not.   

32 To implement this framework, Mr Rachlin has suggested a number of 

changes to Rule 5.10.1, including a definition of "maintenance" to try and 

create appropriate pathways for infrastructure in the slope instability 

areas; be that for the repair and maintenance of existing infrastructure or 

installation of new assets.   

33 Following the consideration of evidence for the Lyttelton Port Company 

Ltd, the oil companies and Orion, Mr Rachlin confirmed in oral evidence 

before the Hearings Panel that in his view the repair and maintenance of 

existing infrastructure should be a permitted activity (as opposed to a 

restricted discretionary activity) in all of the slope hazard management 

areas.8  He noted that the evidence of these parties made the points that 

over the lifetime of the Plan, avoidance is not a realistic option.  The only 

option available it to manage the risk to this infrastructure.9  Further, they 

have operational requirements to repair and maintain infrastructure over 

that time to ensure that it can continue to operate and serve the 

community.10  In the circumstances, a consent process to maintain and 

                                                

8
 Transcript, 6 March 2015, page 562 at [8]. 

9
 Transcript, 6 March 2015, page 562 at [18]. 

10
 Transcript, 6 March 2015, page 562 at [22]. 
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repair assets perhaps represents an additional unnecessary regulatory 

hurdle and could act as a disincentive to undertake the works.11 

34 It is submitted that while this is the best way to recognise the need to 

repair and maintain existing infrastructure, a higher activity status is still 

considered appropriate for the development of new critical infrastructure 

to reflect the direction of Policy 11.3.4 generally seeking to avoid 

locating such key assets in higher risk areas. 

 

Flooding 

35 There were a number of areas of dispute in the expert planning 

conferencing in relation to provisions managing development in the 

FLFMAs. 

 

Grandfather clause/Transitional provision 

36 Southern Response Earthquake Services and IAG have sought a 

'grandfather' clause to exempt some development from the requirement 

to meet the requirement to meet the new minimum floor levels.   

37 ECan supports such a clause in principle.  However, the issue remains 

one of scale and how to provide for it in a way that does not undermine 

the direction of Chapter 5 and create tension with the CRPS. 

38 The proposed grandfather clause produced in Mr Nixon's evidence is 

based on a one in 50 year floor level.  This creates a tension with Policy 

11.3.1 and Policy 11.3.2 of the CRPS which requires the avoidance of 

new subdivision, use and development in areas subject to inundation by 

a 1 in 200 year flood event or that the finished floor levels for new 

buildings are above a 1 in 200 year design flood level. 

39 A grandfather clause which used the one in 200 year floor level has 

been explored during the hearing.12  It is submitted that this would 

certainly provide more comfort and better give effect to Policies 11.3.1 

and 11.3.2 of the CRPS. 

                                                

11
 Transcript, 6 March 2015, page 562 at [30]. 
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40 This matter will be addressed further in the discussion below in relation 

to certification. 

 

Exemption from recession plane rules 

41 It is submitted that it is appropriate to extend the exemption from 

recession plane rules in the Flood overlay areas to the whole of the 

FLFMA.  As set out in the evidence of Mr Rachlin, the requirement for 

minimum floor levels in Policy 5.3.4 applies equally to FMFOs and the 

wider FLFMAs within which they are situated.13  Similar positive and 

adverse effects arise from the raising of floor levels in both areas, so it 

seems inequitable to treat them differently.14 

42 It is submitted that the exemption would still give effect to the CRPS, 

whilst reducing reliance on resource consent processes and the number, 

extent and prescriptiveness of development controls as sought by the 

OIC Statement of Expectations. 

 

Changes to policies relating to the management of development in 

the FLFMA 

43 In his evidence, Mr Rachlin proposed an amendment to Policy 5.3.4 in 

order to provide support for permitted activities in Rule 5.8.3.1 and 

appropriately implement the CRPS.15  This was on the basis that 

development where there is no increased risk to life and where it is of a 

type not likely to suffer material damage in a flood event or is otherwise 

ancillary to the main development, need not be avoided in these areas.16  

44 During the presentation of oral evidence Mr Rachlin also expressed his 

support for the inclusion of the word 'significant' as proposded by Mr 

                                                

13
 Statement of Evidence of Mr Rachlin, 20 February 2015 at [26]. 

14
 Statement of Evidence of Mr Rachlin, 20 February 2015 at [26]. 

15
 Statement of Evidence of Mr Rachlin, 20 February 2015 at [23]. 

16
 Statement of Evidence of Mr Rachlin, 20 February 2015 at [21]. 
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Willis such that the raising of floor levels is restricted to significant 

additions to buildings.17 

45 It is submitted that these amendments to Policy 11.3.4 appropriately 

implement the CRPS and improve the clarity of the policy as sought by 

clause (h) of the Statement of Expectations in the OIC. 

 

 Slope instability policies 

46 In his evidence, Mr Rachlin supported the additional clauses proposed to 

Policies 5.5.1 (cliff collapse), 5.5.2 (rockfall) and 5.5.3 (mass movement) 

in the Joint Conferencing Statement to recognise the need to repair and 

maintain existing infrastructure in these areas, and an addition to cliff 

collapse Policy 5.5.1 to provide for development where the risk is 

reduced to tolerable, similar to those contained in Policies 5.5.2 and 

5.5.3.   

47 Mr Rachlin acknowledged during questioning that consolidating this idea 

of recognising the benefits of existing infrastructure into Policy 5.2.2 as 

proposed by Mr Willis was a better way of drafting the provisions.18  

48 It is submitted that these amendments better articulate the framework for 

managing development in these areas. 

 

Articulation of risk management concepts and improved usability 

of the chapter 

49 It is recognised that improvements are needed in the Chapter to better 

articulate the risk management concepts and to improve the usability of 

the chapter.  Ms Saunders in her evidence has recommended a number 

of changes to the introduction section to the chapter, and matters of 

discretion and assessment matters. 

50 These amendments are supported as they will improve the 

understanding of the risk management concepts which inform the 

                                                

17
 Transcript, 6 March 2015, page 561 at [30] to [37] and page 579 at [6] to [11]. 

18
 Transcript, 6 March 2015, page 568 at [22] to [31]. 
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natural hazard management framework and will also improve the 

consistency between policies and assessment matters.19 

 

Minute of Hearings Panel dated 27 February 2015 

51 Counsel provided brief comments in opening legal submissions in 

response to the issues raised in the minute of the Hearings Panel dated 

27 February.  Mr Rachlin also addressed relevant matters in the 

presentation of his evidence. 

52 Some of these matters have been addressed above however, some 

further comment is provided, where appropriate, below.   

 

 1.  Questions as to Objective 5.1.1 

53 It has been agreed that Objective 3.3.6 of the Strategic Directions 

chapter has primacy over the objectives and policies in the remainder of 

the pRDP.   

54 As identified by Mr Rachlin, Objective 5.5.1 has essentially become 

redundant.20  Objective 3.3.6 covers what Objective 5.5.1 is seeking to 

achieve, and therefore it is neither necessary or desirable to retain 

Objective 5.5.1.21   

55 It is submitted however, that Objectives 5.5.2 and 5.5.3 should remain in 

the chapter as they deal with discrete outcomes also sought by the 

chapter which are complimentary to the overarching outcomes set out in 

Objective 3.3.6. 

 

 

                                                

19
 Transcript, 6 March 2015, page 561at [43] to [45]. 

20
 Transcript, 6 March 2015, page 557at [5] to [8]. 

21
 Transcript, 6 March 2015, page 557at [5] to [8].  See also Mr Willis' comments in 

Transcript, 5 March 2015, page 507at [32] to [35]. 
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2.  Questions as to the specificity of policies in providing an 

understanding of the rules that are to implement the policies 

56 From a legal point of view, it has been agreed that there is no constraint 

on policies being explicit as to their rationale in relation to rules and the 

results intended to be achieved by the rules. 

57 To an extent this is a style choice and the issue is whether a user of the 

plan can determine the rationale by looking at the rule and policy.22  

58 Whether the results intended to be achieved by related rules should be 

included in the policies has been helpfully addressed in the oral 

evidence of Mr Willis.23 

  

 3.  Rule 5.10 

59 It has been accepted that any double regulation and/or inconsistent 

regulation is undesirable and may not be appropriate for achieving the 

relevant objectives and policies.   

60 Ms Carter has given evidence that the natural hazards rules were 

intended to prevail effectively over the more general rules and to avoid 

duplication in that sense.  However, where examples of double 

regulation and/or inconsistent regulation have been identified throughout 

the evidence, it is submitted that it is appropriate to consider 

amendments to remove this duplication and inconsistency. 

 

                                                

22
 Mr Willis, Transcript, 5 March 2015, page 508 at [35] to [39]. 

23
 Transcript, 5 March 2015, page 508 at [44] to page 509 at [21] 
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4.  Questions as to capacity to use certification conditions for 

permitted activities in regard to certain hazards 

5  Questions as to the jurisdictional limits of permitted and 

controlled activity rules in regard to further matters for assessment 

61 As set out in opening legal submissions, from a legal perspective, 

certification could be used in a rule for a permitted activity, provided that 

the rule: 

(a) Is comprehensible to a reasonably informed, but not necessarily 

expert, person;24 

(b) Does not reserve to a council, or a third party, the discretion to 

decide by subjective formulation whether a proposed activity is 

permitted or not;25 and 

(c) Is sufficiently certain to be capable of objective ascertainment.26 

62 Likewise for a controlled activity rule, the rule must be sufficiently certain 

and not provide those undertaking the certification with subjective 

discretion that would constitute an unlawful delegation of the Council's 

decision making power. 

63 I agree with Mr Winchester's comments in opening legal submissions 

that the more a certification turns upon an individual's judgement about 

risk, without that risk being tied to a threshold, the more likely the rule 

will be void for uncertainty.27  

64 The technical evidence presented has highlighted a number of areas 

where certification does not appear to be capable of objective analysis.   

                                                

24
 Re Application by Lower Hutt City Council EnvC Wellington W046/2007, 31 May 2007 

at [10]. 

25
 Twisted World Limited v Wellington City Council EnvC Wellington W024/2002, 8 July 

2002 at [63]; Gordon v Al-Sabak Investments Limited, CIV-2008-485-1191,High Court, 

Wellington, 24 September 2008 at [25]. 

26
 Ibid at [64]. 

27
 Transcript, 2 March 2014, page 12 at [32]. 
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65 However, it appears to be generally accepted in the evidence, that on 

the face of it, the use of a certification process within a permitted activity 

rule for the setting of minimum floor levels within the FLFMA as an 

alternative to a resource consent process, may be possible.  The issue 

is whether the setting of minimum floor levels is capable of objective 

ascertainment.  This has been addressed in the evidence of Ms Carter 

and Ms Brookland. 

 

 7.  Questions as to the assessed limit of rockfall runout 

66  As set out in opening legal submissions ECan supports the Council and 

Crown's submissions that there is no apparent legal constraint on 

policies being framed to be implemented by non-regulatory methods. 

67 Section 75 of the RMA provides that a district plan must state the rules, 

if any, to implement the policies.  A district plan may also include 

methods (other than rules) to implement the policies. 

68 This indicates that rules do not need to be included in a district plan to 

implement the policies (i.e. there may be an alternative method for 

implementing the policies). 

69 The Environment Court28 has considered this issue in the context of a 

pre-amendment version of the RMA where section 75(1)(d) provided 

that: 

A district plan shall make provisions for such of the matters set out 

in Part II of the Second Schedule as are appropriate to the 

circumstances of the district and shall state: 

  … 

  (d) The methods being or to be used to implement the policies, 

including any rules; and 

  … 

70 In that case, the Environment Court concluded that the RMA and district 

plans specifically contemplate non-regulatory methods as an alternative 

                                                

28
 The Director General of Conservation v Hurunui District Council EnvC Christchurch 

C18/2003, 25 February 2003. 
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to rules and on the face of it that must mean that the rule is merely one 

method which may achieve and implement the provisions of the plan.29  

Accordingly, the Court concluded that non-regulatory methods can 

achieve and implement the policies and objectives of the plan. 

71 It is submitted that the reference to "if any" in section 75(1)(c) is 

consistent with the finding of the Environment Court in relation to the 

previous section 75(1)(d) which contained the reference "including any 

rules". 

 

 Conclusion 

72 Overall, it is considered that the structure of the chapter, based around 

three main natural hazard types, with associated mapping and the risk-

based approach to managing development in these areas provides an 

appropriate framework for managing natural hazard risk in the district 

plan.  

73 With the amendments set out in the evidence of Mr Rachlin and further 

addressed above, it is submitted that a balance has been struck 

between supporting development and recovery, and avoiding 

unacceptable natural hazard risk to people, property and infrastructure.   

 

Dated this 17th day of March 2015 

 

 

………………………………….. 

M A Mehlhopt 

Counsel for Canterbury Regional Council 

                                                

29
 Ibid at [52] – [53]. 


