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MAY IT PLEASE THE PANEL: 

1 This memorandum is filed on behalf of Fulton Hogan Land Development Limited (Submitter 

No. 473) in response to a direction of the Panel at the pre-hearing conference for the 

subdivision chapter on 16 February 2015. In particular, it provides a response as to 

whether the Fulton Hogan submission should be heard and considered in Stage 1 of the 

hearing process. 

2 To assist the Panel, this memorandum provides a brief overview of the proposed plan as 

notified and the relevant submissions before addressing the key issue. For the reasons set 

out below, it is submitted that the Fulton Hogan submission properly falls for consideration 

in Stage 1 of the hearing and that no procedural unfairness or injustice will result from 

such an outcome. To the contrary, Fulton Hogan will be unnecessarily prejudiced if the 

hearing of its submission is delayed until Stage 2.  

BACKGROUND FACTS 

The Fulton Hogan land 

3 The Fulton Hogan land holding that is the subject of its submission is illustrated on 

Appendix A. The majority of this land is currently zoned Living G (Halswell West) in the 

operative Christchurch City Plan. The land was rezoned for residential use in November 

2011 by the Minister for Canterbury Earthquake Recovery to facilitate the residential 

rebuild of Christchurch. All of the Fulton Hogan land identified in Appendix A is within a 

Greenfield residential priority area in the Land Use Recovery Plan (the LURP). 

4 Development of the Fulton Hogan land is well underway, with Fulton Hogan having 

obtained subdivision consent for all but the final stage of the development. Further 

background on the current zoning and state of the land is provided in the Fulton Hogan 

submission. 

The Proposed Plan as notified  

5 The draft versions of the proposed plan sought to rezone all of the Fulton Hogan land for 

residential use. However, unfortunately this was not carried through to the notified version 

due to an apparent oversight by the Council. 

6 Planning Map 44 in the notified proposed plan identifies parts of the Fulton Hogan land as 

Residential Suburban, along with two small Commercial Local centres. However, the 

balance of the Fulton Hogan land is left “greyed out”, indicating that it will form part of the 

Phase 2 Review Area.  

7 In contrast to this zoning, the proposed plan also includes Appendix 8.6.6, which is titled 

“Residential Suburban and Residential Medium Density - Halswell West” and is an outline 

development plan (ODP) for development of the entire Fulton Hogan land. This showed all 
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of the land as being rezoned Residential Suburban and Residential Medium Density, with 

associated commercial, recreation and stormwater areas. This was accompanied by a rule 

requiring that any subdivision must be undertaken in accordance with this plan.1  

The Fulton Hogan submission 

8 The Fulton Hogan submission identifies the error in the proposed plan as discussed above 

and seeks that all of the Fulton Hogan land be rezoned for residential use, applying the 

various residential zones within the proposed plan. It also seeks to replace the ODP at 

Appendix 8.6.6 with an updated ODP for the area that contains some refinements to the 

layout of the development.  

9 The Fulton Hogan submission is consistent with a separate submission by Christchurch City 

Council2, which also sought that the land should be rezoned to reflect the ODP. In addition, 

the Fulton Hogan submission was supported or supported in part by submissions from 

CERA and MKT / Ngai Tahu.3 

Submission from other interested parties  

10 Mr Taylor attended the relevant pre-hearing meetings on behalf of several submitters that 

have an interest in this issue.4 These submitters own and/or occupy land to the north-west 

of the Fulton Hogan land which is accessed via John Paterson Drive, and which is also 

illustrated on Appendix A. All of this land is currently zoned Rural 2 in the Christchurch City 

Plan and is located outside of the urban limits in the LURP.  

11 The submissions lodged by these submitters can broadly be described as follows: 

(a) Original submissions seeking that their land (and the part of the Fulton Hogan land 

presently in question) be rezoned for residential use; and 

(b) Further submissions on the original submission by Fulton Hogan opposing the 

changes sought, but only in the event that their original submissions are 

unsuccessful and their land retains its rural zoning.  

12 The opposition to the Fulton Hogan submission appears to be based on concerns about 

potential reverse sensitivity effects between rural and urban land. However, these concerns 

would obviously not exist if the submitters land was rezoned and developed for urban use. 

The submission also states that both the Fulton Hogan submission and the matters raised 

in their submissions should be considered as part of Stage 2 of the review. This is the key 

issue that I will now discuss.  

 

                                           
1 Chapter 8, Rule 8.2.3.1, RD3 
2 Submission 310 
3 Submissions 1347 (CERA) and 1145 (Mahaanui Kurataiao Ltd and Te Runanga o Ngai Tahu) 
4 Mercantile Trust (50, 1392), A Pan and ST Yu (52), RJ & CB Sissons (53, 1370), M Harcourt (54, 1299), 
Bromac Lodge Limited (51, 1425) 



DOP-013196-26-42-V2 Page 4/4 

KEY ISSUE – WHEN SHOULD THE SUBMISSION BE HEARD? 

13 In light of the concerns raised by the submitters, there a number of considerations that 

should be taken into account when determining when the Fulton Hogan submission (along 

with similar submissions from CCC, CERA, MKT and Ngai Tahu) should be heard. These are 

set out below and are discussed in the sections that follow. 

(a) Whether the Panel has jurisdiction to consider the submission in Stage 1 (i.e. is the 

submission “on the plan change”?). 

(b) Whether it would cause procedural injustice or inconsistency to consider the Fulton 

Hogan submission in Stage 1 and defer consideration of the submitter’s 

submissions (in so far as they relate to the zoning of their own land) until Stage 2. 

(c) Whether hearing the Fulton Hogan submission in Stage 1 would cause any 

prejudice to the submitters. 

(d) Whether delaying hearing of the Fulton Hogan submission until Stage 2 would 

cause any prejudice to Fulton Hogan and/or the wider earthquake recovery efforts.  

Jurisdiction – is the submission “on the plan change”? 

14 The submissions from the above submitters raise the point that the submission by Fulton 

Hogan seeking to rezone its land is not “on the variation” and therefore should not be 

considered by the Panel at this time. The primarily reason given is that Planning Map 44 

identified that much of the Fulton Hogan land would be considered in Stage 2.  

15 The requirement for a submission to be “on” a plan change stems from Clause 6 of the First 

Schedule RMA, which reads: 

Any person...may, in the prescribed form, make a submission to the relevant local 

authority on a proposed policy statement or plan that is publicly notified under 

clause 5. (emphasis added) 

16 The interpretation of this requirement is an issue that has been considered by the Courts 

on several occasions over the past decade. One of the more recent cases (October 2012) is 

a procedural decision by Judge Dwyer in Motor Machinists Limited v Palmerston North City 

Council5 and provides a useful summary of the law.  

17 The case related to a Council initiated plan change to rezone 7.63ha of land from 

residential to business.  The Court was considering whether a submission seeking to rezone 

an additional 1,619m² of land was within scope of the plan change. The Court held that this 

required consideration of the following two key issues:  

                                           
5 HC Christchurch AP 34/02, 14 March 2003 
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(a) The extent to which the submissions addresses the subject matter of the plan 

change; and 

(b) Issues of procedural fairness.  

18 In considering the first issue, the Court considered the purpose and scope of the plan 

change and the proportionality of the submission, including a comparison of the size of the 

submitter’s land with the land that was the subject of the plan change. The second issue of 

procedural fairness required consideration of whether the submission was “out of left field” 

in the sense that it sought a remedy or change that was not readily foreseeable. These 

considerations are consistent with other leading authorities on the same issue.6 Applying 

these criteria to the facts of that case, the Court ultimately concluded that the submission 

was within scope and could be considered.  

19 Applying these principles to the Fulton Hogan submission, it is being made in the context of 

a district wide plan change that seeks to establish a new zoning framework throughout 

Christchurch. A key purpose of Stage 1 of this process is to enable earthquake recovery. 

The submission by Fulton Hogan is squarely aligned with this purpose and seeks a change 

in zoning that is principally intended to rectify an error given that the relevant planning 

map does not reflect the ODP that was included in the proposed plan as notified.  

20 In my submission, the Fulton Hogan submission directly addresses the subject matter of 

the plan change and is certainly not out of left field. It seeks an outcome that was already 

indicated in the plan change through the ODP and should have been readily foreseeable to 

any person that had thoroughly reviewed the proposed plan. The foreseeability of the 

submission is reflected in the fact that a submission was also lodged by Christchurch City 

Council seeking a similar outcome. On this basis, the submission is clearly “on the plan 

change” and should be considered as part of Stage 1.      

Procedural injustice and inconsistency  

21 My Taylor on behalf of the submitters has claimed that if the Fulton Hogan submission was 

to be heard in Stage 1, this would be inconsistent with their own submissions and lead to 

procedural injustice. In particular he has referred to that part of Fulton Hogan’s submission 

seeking to rezone the land to the west of Knights Stream, which currently has a rural 

zoning. Mr Taylor contends that this is no different to the submitter’s rural land and that to 

consider these submissions separately would give rise to procedural injustice. 

22 In my submission, there are several material distinctions between the block of Fulton 

Hogan land to the west of Knights Stream and the properties owned by the submitters, 

which justify considering these submissions at different times. In particular, the Fulton 

Hogan land: 

                                           
6 See for example the Environment Court decision in Naturally Best New Zealand Limited v Queenstown 
Lakes District Council (C49/2004) and the High Court decision in Option 5 Incorporated v Marlborough 
District Council (CIV 2009-406-144, 28 September 2009) 
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(a) is identified within the urban limits in the LURP; 

(b) forms part of a much larger development that is nearing completion and which was 

specifically rezoned by the Minister to support earthquake recovery; and 

(c) is only zoned rural due to the presence of a proposed recreation reserve, which is 

now proposed to be moved at the request of Christchurch City Council. 

23 The submitters’ land has none of the above features. It is rural land that is outside the 

urban limits and does not form part of a proposed urban development. On this basis, 

considering the Fulton Hogan submission in advance of the submissions relating to rural 

land such as the submitters is entirely appropriate and will not result in any procedural 

injustice or inconsistency.  

Prejudice to submitters 

24 I submit that hearing the Fulton Hogan submission in Stage 1 would cause not any 

prejudice to the submitters, nor any other person that may have an interest in this issue. 

Firstly, the submitters (along with any other reader of the plan) had the opportunity to 

submit on the original ODP include in the proposed plan. The submitters state that they 

were not aware of the ODP. However, this does not alter the fact the opportunity to make a 

submission was available to them.  

25 Secondly (and perhaps more importantly), the submitters had a further opportunity to 

raise any issues with the Fulton Hogan submission by lodging a further submission in 

opposition. This opportunity was utilized, with a comprehensive further submission being 

lodged raising all of the submitters’ key concerns. These concerns can therefore be 

legitimately pursued in the context of the hearing of the Fulton Hogan submission, 

regardless of when this hearing occurs. The fact that this opportunity exists and was 

available to all interested persons means that no prejudice can arise.  

26 The issue is not so much about prejudice, but more about convenience for the submitters. 

They would obviously prefer to first debate whether their land should be rezoned for urban 

use before having to address any reverse sensitivity issues associated with the Fulton 

Hogan land. However, this consideration should not take precedence over the prompt 

hearing of the Fulton Hogan submission, which directly relates to matters covered in Stage 

1 and is necessary to enable continued development of the land and support the ongoing 

recovery from the Canterbury earthquakes (as discussed further below). 

27 Concern has also been raised by the submitters about the lack of a section 32 assessment 

in relation to the Fulton Hogan submission. However, there is no requirement that a section 

32 report must exist on an issue before a submission can be made. Such a requirement 

would be nonsensical. Section 32AA of the RMA provides for further evaluations to be 

completed on new matters raised since notification of an original proposal, which includes 

consideration of submissions. This can be captured in a further evaluation report or 

included in the decision itself.   
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Prejudice to Fulton Hogan and earthquake recovery 

28 In contrast to the above, if the Fulton Hogan submission was not heard in Stage 1 and was 

deferred until Stage 2, I submit that it would cause prejudice to Fulton Hogan and 

potentially frustrate the ongoing recovery efforts.  

29 In particular, if the hearing of the Fulton Hogan submission does not take place until Stage 

2, then Fulton Hogan will not be able to make use of the next available construction 

season, which commences in approximately September 2015, to complete construction of 

the remaining portion of its development.  This will delay utilisation of that land for 

housing, which has already been recognised and provided for as a means of assisting 

earthquake recovery.  This is a significant consideration that should not be overlooked. 

CONCLUSION  

30 For all of the above reasons, it is submitted that the Fulton Hogan submission should be 

considered in Stage 1 of the hearing. Any interested submitters would obviously have the 

right to participate in that Stage 1 hearing and express any concerns they may have about 

the outcome sought in the Fulton Hogan submission. This is the outcome that best meets 

the purpose of earthquake recovery and would not result in undue prejudice or procedural 

unfairness for any party.  

31 It is respectfully requested that the Panel issue directions to the above effect to provide 

clarity for all parties.  

 

Dated this 18th day of February 2015  

 

 
 
Paul Rogers  
Counsel for Fulton Hogan Land Development Limited 
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APPENDIX A 

Plan showing 

location of 

relevant land 

 

Knights Stream 


