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1. INTRODUCTION 

1.1 The table in Appendix 1 to the Crown's opening submissions identified nine 

outstanding points of difference between the Crown and the Council.  

Amendments addressing all but one of these have been accepted by the 

Council's witnesses.  However, some of these amendments have not been 

reflected in the Expert Conferencing version of Proposal 8 dated 30 June 

2015 ("Conferencing Proposal"). 

1.2 Attached as Appendix "A" to these submissions is an updated table 

identifying: 

 relevant transcript references where the Crown's proposed (a)

amendments have been discussed by witnesses; and 

 whether the Crown's proposed amendments have been incorporated (b)

into the Conferencing Proposal.  The Crown continues to seek that its 

proposed amendments be included in Proposal 8 for the reasons stated 

in Appendix A.  

1.3 The remainder of these submissions: 

 Comment on the point of difference that has not been accepted by the (a)

Council's witnesses, being the deferral of Objective 8.1.2(b) to Stage 3. 

 Discuss the following legal issues that have arisen during the course of (b)

the hearing: 

(i) certification of infrastructure capacity;  

(ii) references to external Council standards and guidelines;  

(iii) mechanisms that might allow for the enforceable transfer of 

densities between landowners; and 

(iv) the Hearing Panel's ability to amend Stage 1 Outline 

Development Plans ("ODPs"). 

 Respond to other matters arising in the expert conferencing statement (c)

and Conferencing Proposal. 
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2. DEFERRAL OF OBJECTIVE 8.1.2(B) 

2.1 It is submitted that new Objective 8.1.2(b) should be deferred to Stage 3 

alongside other natural and cultural heritage provisions in Proposal 8 

because: 

 as the deferral of the substance of Objective 8.1.2(b) has already been (a)

directed by the Hearings Panel, prejudice would arise if new Objective 

8.1.2(b) is not deferred; and 

 it is inappropriate and inconsistent with integrated management for (b)

Objective 8.1.2(b) to be the subject of consideration and decision in 

isolation from other natural and cultural heritage provisions. 

2.2 In a joint memorandum dated 19 May 2015 the Council and the Crown jointly 

sought directions to defer to Stage 3 the hearing of evidence and  

decision-making on a number of natural and cultural heritage provisions in 

Proposal 8, including the notified version1 of Objective 8.1.1 which states: 

8.1.1 Objective – Natural and Built Environments 

1. Significant natural features, landscapes, indigenous biodiversity and 
ecosystems, springs, notable and heritage trees, and historic heritage 
are protected or enhanced through the subdivision process. 

2. Subdivision design and layout integrates natural features, landscapes, 
tangata whenua values and cultural landscapes, water quality and 
mahinga kai, indigenous biodiversity and ecosystems, and the value of 
existing trees and buildings.  

2.3 By memorandum dated 4 June 2015, the Council, the Crown and Te 

Rūnanga O Ngāi Tahu confirmed their agreement that the provisions referred 

to in the 19 May 2015 memorandum (including Objective 8.1.1) should be 

deferred2. 

2.4 By minute dated 5 June 2015, the Hearings Panel issued directions that the 

filing of evidence, hearing of submissions and decisions would be deferred 

on natural and cultural heritage provisions in Proposal 8, including Objective 

8.1.13. 

2.5 In reliance on those directions, the Crown did not call evidence (such as 

ecological evidence) to address natural and cultural heritage matters. 

                                                
1
 See paragraphs 3 to 7 of the Joint application on behalf of the Christchurch City Council and the Crown seeking 

directions regarding Natural and Cultural Heritage matters in Proposal 8: Subdivision, Development and 
Earthworks and Proposal 2 Definitions, dated 19 May 2015. 
2
 See paragraphs 3 to 5 of the Joint memorandum of counsel on behalf of Christchurch City Council, the Crown 

(#495) and Te Runanga o Ngai Tahu and Nga Runanga (#1145) regarding the application to defer natural and 
cultural matters from the subdivision proposal, dated 4 June 2015. 
3
 See in particular paragraph 4(a)(i)(1). 
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2.6 Mr Long, through his evidence, has taken a position that is contrary to the 

Council's earlier position and the Hearing Panel's directions.  Specifically, Mr 

Long has since: 

 sought to delete Objective 8.1.1(2)4 and transfer the substance of that (a)

deletion into a new Objective 8.1.2(b) to state:  

8.1.2 Objective – Design and amenity 

a … 

b. Subdivision design and layout integrates natural features, 
landscapes, sites of significance to tangata whenua, areas 
containing indigenous flora and fauna, and where practicable 
existing trees and buildings. 

[Insertion shown in underlined text] 

 expressed his view that the new Objective 8.1.2(b) should not be (b)

deferred5.  

2.7 In the circumstances, it is submitted that new Objective 8.1.2(b) should be 

deferred to Stage 3 for the following reasons: 

 The Crown would be prejudiced because it did not call evidence nor (a)

present a case in relation to the natural and cultural heritage provisions 

of Proposal 8 including the substance of new Objective 8.1.2(b), in 

reliance on: 

(i) the Council's prior agreement to defer Objective 8.1.1 as notified; 

and 

(ii) the Hearing Panel's directions. 

 It would be inappropriate to consider the substance of new Objective (b)

8.1.2(b) outside the context of the other deferred provisions.  To 

consider Objective 8.1.2(b) now would be to do so in a vacuum 

because it is not yet known what natural features, landscapes, 

indigenous biodiversity and ecosystems will not be identified as 

"significant", and thus it remains unclear whether Objective 8.1.2(b) will 

appropriately deal with non-significant natural and cultural matters 

(noting that Objective 8.1.1(1)6 deals with "significant" matters only). 

                                                
4
 Renumbered as Objective 8.1.1(b) in Attachment A to Mr Long's evidence in chief dated 21 May 2015, at page 3. 

5
 Transcript at 62/33 to 63/12. 

6
 Renumbered as Objective 8.1.1(a) in the Conferencing Proposal. 
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 Deferral would better enable the achievement of integrated (c)

management of the effects of the use, development or protection of 

land associated with the natural and cultural resources of the district, 

consistent with section 31(1)(a) of the Resource Management Act 1991 

("RMA"). 

3. CERTIFICATION OF INFRASTRUCTURE CAPACITY  

3.1 The Hearings Panel has sought submissions on whether there might be 

some value in allowing a process of certifying that there is infrastructure 

capacity available, so that securing certification would allow a subdivision to 

be considered as a controlled activity7. 

3.2 The Hearings Panel also directed planning experts to caucus and consider: 

 a certification mechanism for water supply and wastewater (a)

infrastructure capacity and/or effective stormwater management that 

would enable a controlled activity status in a manner that is certain and 

avoids dispute as to activity status8; 

 who the appropriate person or body would be for the purpose of (b)

approving certification9; and  

 whether the certification method could refer to a map as a means of (c)

achieving certification10. 

Legal principles 

3.3 The relevant principles on the use of a certification process are the same as 

those discussed in paragraphs 6 to 18 of the Crown's closing submissions for 

the Natural Hazards Proposal, and paragraphs 56 to 67 of the Crown's 

closing submissions for the Commercial/Industrial Proposals.   

3.4 Briefly, for a permitted or controlled activity certification rule to be valid11: 

 there must be no unlawful delegation of the Council's decision-making (a)

power; and 

 the rule must be sufficiently certain so as to avoid invalidity. (b)

                                                
7
 Transcript at 11/16-26. 

8
 Minute regarding expert conferencing on Chapter 8 Subdivision, Development and Earthworks (Part) at 

paragraph 13(a). 
9
 Ibid, at paragraph 13(b). 

10
 Ibid, at paragraph 13(c).   

11
 Countdown Properties Limited v Dunedin City Council (1994) NZRMA 145 at 173, applying A R & M C McLeod 

Holdings Limited v Countdown Properties Limited (1990) 14 NZTPA 362. 
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3.5 In this case, there appears to be no reason why a certification rule to confirm 

available capacity could not be devised in such a way as to: 

 be applied and certified by appropriately knowledgeable Council (a)

infrastructural managers; and 

 not offend the above validity principles. (b)

Comments on Conferencing Proposal 

Mechanism 

3.6 The conferencing parties agree that certification is an appropriate method of 

allowing determination of activity status. 

3.7 The Conferencing Proposal sets out a mechanism for certification for water 

supply and wastewater infrastructure.  However the conferencing parties 

agree that: 

 a certification mechanism would be unnecessary for stormwater as it (a)

could be dealt with simply as a matter of control12; and 

 properties within greenfield ODP areas as identified on Map A of the (b)

Canterbury Regional Policy Statement ("RPS") can be excluded from 

the need for certification, noting the assumption that ODPs would show 

the requisite level of detail as per Policy 6.3.3 of the RPS13 and 

proposed Policy 8.1.2.9. 

3.8 The Crown has no issues with the certification mechanism and related 

amendments proposed by the conferencing parties. 

Approval of certification 

3.9 The Crown agrees with the conferencing parties that the Council is the 

appropriate body for approving certificates, and that the Council's internal 

delegation process will need to determine the appropriate person 

(presumably an infrastructural manager with appropriate knowledge of 

capacity in horizontal infrastructure networks). 

Mapping 

3.10 The Crown agrees with the conferencing parties that an infrastructural 

constraints map could be used as an information aid to streamline the 

                                                
12

 Matter of control 8.2.4.1(4)(3), page 23 of the Conferencing Proposal.  See also Transcript 51/23 to 52/4. 
13

 At page 55. 
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certification process, and to provide certainty to both Council and potential 

applicants. 

Certificate timeframes 

3.11 The Crown has no issues with the conferencing parties' suggestion of, and 

reasons for, a timeframe of six months to allow for a subdivision application 

to be lodged after obtaining certification of capacity. 

4. REFERENCES TO EXTERNAL DOCUMENTS 

4.1 Proposal 8 includes matters of control and discretion that generally refer to 

the Council's guidelines and standards.  The Council's witnesses have 

accepted that it would be helpful for Proposal 8 to refer plan users to the 

relevant guidelines and standards, provided the Council retains the ability to 

amend those standards and guidelines without the need for a plan change14. 

4.2 The Hearings Panel raised the issue of incorporation by reference during the 

hearing and questioned whether documents that are referenced in a plan are 

automatically incorporated by reference or whether they could be "simply for 

guidance"15.  

4.3 Part 3 of the First Schedule to the RMA provides for the incorporation of 

standards, requirements, recommended practices, or other written material 

that deals with technical matters, by reference in plans and proposed plans16.  

There are two notable features of documents incorporated by reference 

under Part 3: 

 material incorporated by reference has "legal effect" as part of a plan or (a)

proposed plan17; and 

 subsequent amendments or replacement of material incorporated by (b)

reference will not have "legal effect" except through a variation or plan 

change18.  

4.4 It is submitted that the Replacement Plan could refer to external documents, 

without seeking to incorporate them by reference under Part 3, where it is 

understood that the reference is not intended to give the external document 

"legal effect" (i.e. not give them the force and effect of a regulation under the 

                                                
14

 Ms O'Brien: Transcript at 30/12 to 31/27. Mr Norton: Transcript at 47/29 to 48/24. Mr Long: Transcript at 66/43 
to 67/11. Ms McIntyre: Transcript at 129/22-28. Mr Gregory: Transcript at 162/43 to 163/4. 
15

 Transcript 211/10-23.   
16

 Clause 30(1), Part 3, Schedule 1 of the RMA. 
17

 Ibid, Clause 30(3). 
18

 Ibid, Clause 31. 
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RMA19).  One method to achieve such a reference would be through the use 

of a guidance note. 

4.5 The Crown considers that greater certainty and clarity would be provided to 

users of Proposal 8 if it included references to the relevant standards and 

guidelines through guidance notes within the matters of control or discretion 

(potentially with a link to an appropriate Council webpage). 

5. MECHANISMS THAT MIGHT ALLOW FOR THE ENFORCEABLE 

TRANSFER OF DENSITIES BETWEEN LAND OWNERS 

5.1 The Hearings Panel questioned whether it may be possible to have a rule 

that recognised an inter-owner arrangement to achieve a specified density 

average20 across an area, so that an application for a lower density over part 

of that area might still enjoy a more benign activity status21.  The Hearings 

Panel specifically queried the possibility of registering legal instruments, and 

the use of development agreements under sections 207A to 207F of the 

Local Government Act 2002 ("LGA")22. 

5.2 Ms Seaton thought that such an arrangement "should be possible" and 

mentioned that there is a rule in the Operative Plan which enables a 

landowner to develop at a lower density provided development can take 

place on land owned elsewhere so as to achieve an overall density target23. 

There are several rules in the Operative Plan which seek to achieve this 

outcome24.  By way of example, Rule 6.2.1(b) in Volume 3 Part 2 of the 

Operative Plan is a development standard which states: 

For any proposed development that does not achieve the residential densities 
set out in the locations shown in Appendix 3N Development plan (Yaldhurst), 
Part 2, Volume 3, details shall be provided to show alternative locations within 
the zone where compliance with the overall density provisions of 3N 
Development plan (Yaldhurst) Part 2, Volume 3, on land where the applicant is 
the registered proprietor are to be otherwise achieved. 

Potential legal instrument 

5.3 A legal instrument that might be used for the purpose of securing 

development at a complying average density over multiple ownerships would 

be a memorandum of encumbrance.  An encumbrance instrument is a 

                                                
19

 Section 76(2) RMA. 
20

 15 households per hectare as required by Policy 6.3.7 of the RPS. 
21

 Transcript 292/25-32. 
22

 Minute regarding expert conferencing on Chapter 8 Subdivision, Development and Earthworks (Part) at 
paragraph 13(d).   
23

 Transcript 292/40-46. 
24

 See for example, Volume 3, Part 2, Rule 6.2.1(b); Volume 3, Part 2, Rule 7.6.8(c); Volume 3, Part 2, Rule 
9.2.1(b). 
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document recording covenants that is registered against the title to land in 

order to bind the owner of that land to the performance of those 

covenants.  The covenants are enforceable by the party named in the 

instrument (who need not own nearby land benefiting from the 

covenants).  Encumbrance instruments are commonly used by local 

authorities to secure and record obligations relating to particular land where 

other mechanisms are either unavailable or inappropriate.  The key 

advantages of using encumbrance instruments are that they can record 

covenants relating to particular land on the title to that land, and that those 

covenants are enforceable against the owner for the time being (irrespective 

of whether they are the party that registered the covenant).  

5.4 In the present situation, encumbrance instruments could potentially be used 

to record and secure densities relating to particular land.  The registration of 

these instruments would be in addition to any agreement as between the 

land owners themselves relating to the transfer of densities, and would solely 

record covenants for the benefit of Council.  The content of the encumbrance 

instruments (which should be at the Council's discretion) could include: 

 the background of the arrangement for ease of future use;  (a)

 general covenants (e.g. an indemnity for the Council's benefit in (b)

relation to the arrangement, and provision for the payment of the 

Council's costs by the owner); and  

 details of the circumstances in which the encumbrance may be (c)

released at the Council's sole discretion.     

Development agreements 

5.5 Development agreements under sections 207A to 207F of the LGA are 

intended to formalise alternative arrangements between a developer and a 

territorial authority for the provision of infrastructure, with the intention that 

such arrangements would then override the territorial authority's development 

contributions policy.  However, there appears to be nothing special about a 

development agreement that would enable it to secure an arrangement 

between the Council and a developer (or developers) regarding density 

arrangements in a manner that could not otherwise be secured by a contract 

pursuant to the Council's general enabling powers under section 12 of the 
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LGA25.  If anything, it seems implicit that development agreements must also 

have some component dealing with infrastructure provision (i.e. a 

development agreement could not solely be about securing a density 

arrangement). 

5.6 A potential issue arising with an agreement between a developer and the 

Council is that unlike an encumbrance, it does not run with the land.  

Consequently, the ability of the Council to secure and/or enforce a desired 

density outcome may be put at risk should land ownership change hands. 

Comments on Conferencing Proposal 

5.7 The Crown has no issues with the conferencing parties' proposed 

amendments to Policies 8.1.2.8(a)26 and 8.1.2.9(a)(ii)27, and matters for 

discretion 8.2.4.2(13)(b) and (g)28, to enable the potential transfer of densities 

through legal mechanisms. 

6. AMENDING STAGE 1 OUTLINE DEVELOPMENT PLANS  

6.1 The Hearings Panel expressed concerns about the consistency of the Stage 

1 ODPs with Policy 6.3.3 of the RPS.  The conferencing parties agree that 

the Stage 1 ODPs do not meet Policy 6.3.3 of the RPS.   

6.2 The Hearings Panel has sought guidance on whether adjustments can be 

made to ODPs within the jurisdictional limits of the Order in Council29. 

6.3 The starting point is to consider clause 13 of the Order in Council.  The 

Hearings Panel can make any changes that it considers appropriate, without 

being limited to those which fall within scope of submissions30.  However, if 

changes are to be made that are, in a material way, outside the scope of the 

notified proposal and to deal with submissions on it, a public notification 

process must occur31. 

6.4 Thus, to avoid a notification process, the Hearings Panel needs to be 

satisfied that any amendments it is contemplating to the Stage 1 ODPs to 

give effect to Policy 6.3.3 of the RPS are not out of scope in a material way. 

                                                
25

 Section 207A(2) of the LGA confirms that a territorial authorities ability to enter into a development agreement 
with a developer "does not limit section 12". 
26

 Conferencing Proposal, page 5. 
27

 Ibid, page 6. 
28

 Ibid, page 1. 
29

 Transcript 112/25-37;  
30

 Clause 13(2). 
31

 Clause 13(4). 
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6.5 The Crown has lodged a submission that seeks wide and general relief.  

Amongst other things, paragraph 2.2(a)(ii) in Part A of the Crown's 

submission (page 13) seeks the following relief in relation to all Stage 1 

proposals:  

2.2  The Crown seeks the following decisions: 

(a) Make any necessary amendments to the proposals to ensure that 
they: 

(i) … 

(ii) give effect to national policy statements, the NZCPS and 
the RPS; 

6.6 The Crown's submission on Proposal 8 specifically refers to relief sought in 

Part A of its submission.  Paragraph 26.5(b) of the submission states:  

26.5  The Crown seeks the following decisions: 

(a) … 

(b) such other relief necessary to give effect to the relief sought in 
Part A of this submission; and 

6.7 It is therefore open to the Hearings Panel to consider that the Crown's 

submission provides sufficient scope to make amendments to the Stage 1 

proposals (and thus the Stage 1 ODPs) to give effect to the RPS. 

Options to address deficient ODPs 

6.8 The conferencing parties have agreed that RPS Policy 6.3.3 can be 

implemented by a combination of ODPs, objectives, policies and rules.  This 

conclusion appears consistent with the terms of the policy.  Amongst other 

things: 

 The opening paragraph of the policy expressly refers to both ODPs and (a)

associated rules. 

 Method (2) of the policy mentions that territorial authorities (b)

"will…include in district plans objectives, policies and rules (if any) to 

give effect to Policy 6.3.3". 

 Nothing in the policy restricts an ODP to diagrammatic form.  (c)

Accordingly, it is open for an ODP to include narrative, and this is 

implicit in at least Policy 6.3.3(12). 
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Ring fencing 

6.9 The caucusing statement for the Meadowlands Exemplar proposes 

amendments to Objective 8.1 and Clause 8.2.1.632 to ensure that the 

Exemplar zone functions as intended and is not impacted upon by Proposal 

8.  Should this "ring-fencing" of the Exemplar be accepted by the Hearings 

Panel, then there would be no need to exercise the Hearings Panel's 

reconsideration powers for the Exemplar under clause 13(5) of the Order in 

Council. 

7. OTHER MATTERS ARISING 

7.1 Other matters arising from the conferencing statement and Conferencing 

Proposal which will be commented on are: 

 limited access roads; and  (a)

 Fulton Hogan's proposed quarrying policy. (b)

Limited access roads 

7.2 During cross-examination, Mr Long confirmed that he would not object to 

reinserting into Proposal 8 provisions contained in the version attached as 

"A" to his rebuttal evidence which were missing from his restructured version 

of Proposal 8 (Exhibit 2).  Specifically, he agreed that the limited access road 

provisions should be reinserted33. 

7.3 Limited access roads are now provided for in the Conferencing Proposal, 

with the conferencing parties agreeing that: 

 Standard 8.2.3.1.3(b) should be amended to include reference to (a)

limited access roads34. 

 A new matter of discretion 8.2.4.2(4)(h) should be added that links to (b)

non-compliance with the above standard35. 

Fulton Hogan quarrying policy 

7.4 The Crown's planner (Ms McIntyre) participated in the planning conferencing 

that discussed Fulton Hogan's proposed quarrying policy.  The wording of 

new policy 8.1.2.1(b) as set out on page 8 of the opening legal submissions 

                                                
32

 Incorrectly referred to as 8.1.2.6 in the caucusing statement. 
33

 Transcript 66/16-41. 
34

 Conferencing Proposal, page 17. 
35

 Ibid, page 28. 
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for Fulton Hogan broadly gives effect to the matters Ms McIntyre agreed to at 

conferencing. 

7.5 The Crown would have no objection to the inclusion of the intent of policy 

8.1.2.1(b), but will abide by the Hearings Panel's decision regarding issues of 

scope and any refinement considered necessary so that site backfilling 

and/or rehabilitation occurs within a timeframe that enables urban 

development to occur as anticipated by the Strategic Directions objectives 

and higher order documents. 

 
 
DATED 1 July 2015 

 
 
 
 
 
 
  
………………………………………………. 
Cedric Carranceja and Jenna Silcock  
Counsel for the Crown 
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APPENDIX A – Updated Table: points of difference between the Crown and the Council  

Subdivision, Development and Earthworks – Proposal 8  

References under the column "Topic" are to Exhibit 2 – Restructured Proposal dated 22 June 2015 

 TOPIC MATTER OF 
DIFFERENCE 

EXPLANATION REFERENCES CROWN'S RESPONSE  

1 Objective 
8.1.2(b) (pg 
4) 

Whether the 
amendment 
proposed by the 
Council should be 
determined as part 
of this hearing 

Policy 8.1.2(b) proposed by the 
Council is a relocation and 
amendment of part of Objective 
8.1.1, which has been deferred 
for consideration with Proposal 9 
in Stage 3. The clause includes 
reference to areas of indigenous 
vegetation, and its effect needs to 
be assessed in the context of the 
appropriate definition and 
treatment of indigenous 
vegetation, which is part of the 
deferred package of provisions.   

Mr Long: Transcript 
at 62/33 to 63/12. 

This remains a point of difference, and is 
addressed in section 2 of these submissions.   

2 Policy 
8.1.2.8 and 
new Policy 
8.1.2.9 
(previously 
8.1.2.10) (pg 
6) 

Clarity about 
application of 
density 
requirement across 
an ODP area  

See McIntyre rebuttal evidence 
Section 6. The Council's position 
on the amendment proposed in 
McIntyre's rebuttal to address the 
concern of Mr McCall for NZ 
Institute of Surveyors is not 
known. 

Mr Long: Transcript 
at 63/40 to 64/24. 

This has been addressed in the Conferencing 
Proposal, Policies 8.1.2.8 and 8.1.2.9, pages 5 to 
6. 

3 Policy 
8.1.3.1 (pg 
6) 

Minor grammatical 
amendments 

The Council’s revised proposal 
includes the intent of the Crown’s 
request, but inclusion of clause 
(b) requires a minor restructuring 
of the policy for readability. The 
version in McIntyre Attachment 

Ms O'Brien: 
Transcript at 31/30-
44. 

Mr Long: Transcript 
at 63/14-28. 

Council witnesses accepted the Crown's relief, 
but this has not been reflected in the 
Conferencing Proposal. 

The Crown requests that Policy 8.1.3.1 be 
amended to state: 
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 TOPIC MATTER OF 
DIFFERENCE 

EXPLANATION REFERENCES CROWN'S RESPONSE  

SJM1 at page 25 achieves this. That the subdivision of land to create additional 
allotments is managed to ensure: 

(a) development does not occur in areas 
where infrastructure is not performing, 
serviceable or functional; and 

(b) appropriate connections to existing 
infrastructure including any upgrades 
required to service the development.   

4 8.2.1.2 
(previously 
8.2.2.2) (pg 
9) 

8.2.4.1(4)(2) 
(previously 
8.3.2.3(1)) 
(pg 21) 

8.2.4.2(11)(
a) 
(previously 
8.3.4.3(1)) 
(pg 27) 

The place of the 
Infrastructure 
Design Standard in 
the rules 

The Crown accepts that it would 
be problematic to refer directly to 
the Infrastructure Design 
Standard in an activity standard if 
it is not intended that it be strictly 
adhered to, and particularly if it is 
to be reviewed annually.  In light 
of this, it would be preferable to 
deal with it as a matter for control 
or discretion. The Proposal 
already contains such a provision 
in 8.3.2.3(1) and 8.3.4.3(1). Mr 
Long proposes (at 13.11 of his 
rebuttal evidence) to make the 
reference to the Infrastructure 
Design Standard in these 
provisions less specific. The 
Crown considers that this would 
reduce clarity in the provision’s 
intent and recommends wording 
to the following effect: 

Replace the end of 8.3.2.3(1) with 
the following: 

"…and the design standards in 

Ms O'Brien: 
Transcript at 30/12 
to 31/27.  

Mr Norton: 
Transcript at 47/29 
to 48/24. 

Mr Long: Transcript 
at 66/43 to 67/11. 

Ms McIntyre: 
Transcript at 
129/22-28. 

Mr Gregory: 
Transcript at 
162/43 to 163/4. 

Council witnesses accepted the Crown's relief, 
but this has not been reflected in the 
Conferencing Proposal. 

The Crown requests that greater certainty and 
clarity is provided to readers of the Plan by 
referencing the relevant standards and guidelines.  
The references can be provided through guidance 
notes within the matters of control or discretion 
(potentially with a link to an appropriate Council 
webpage).   

In presenting her evidence, Ms McIntyre also 
expressed reservations about a fully inclusive list 
and said that the matters of discretion or control 
"needs to be very clear what the scope of the 
standards and guidelines we are talking about is" 
(see Transcript at 129/22-28). 

Legal issues relating to incorporation of external 
documents by reference are addressed further in 
section 4 of these submissions. 
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 TOPIC MATTER OF 
DIFFERENCE 

EXPLANATION REFERENCES CROWN'S RESPONSE  

the Council's Infrastructure 
Design Standard, Wastewater 
Design Guide, and Construction 
Standard Specifications". 

Replace 8.3.4.3(1) with the 
following: 

"Whether the proposal meets the 
design standards in the 
Infrastructure Design Standard 
and/or Construction Standard 
Specifications". 

5 8.2.1.3 
(previously 
8.2.2.3) (pg 
9) 

Clarity of reference 
to development 
contributions 
requirements 

See McIntyre 10.2 and Appendix 
SJM1 at page 28.  The words 
‘Where applicable’ at the 
beginning of this rule would 
provide further clarity.  Also, the 
reference to "financial" 
contributions should now be 
deleted from the heading of 
8.2.2.3 if financial contributions 
will not be required in the 
Replacement Plan – see Long 
rebuttal evidence 9.26. 

Mr Long: Transcript 
at 67/13-43. 

Mr Long accepted the Crown's relief, but this has 
not been reflected in the Conferencing Proposal. 

The Crown continues to seek the relief to bring 
greater clarity and accuracy to Proposal 8. 

 

6 8.2.4.2(11)(
h) 
(previously 
8.3.4.3(9)) 
(pg 28) 

Whether reference 
to ability of 
vegetation to 
absorb water 
remains relevant in 
light of Council 
proposed 
amendment to 

See McIntyre 7.3(g) and 
Appendix SJM1 at page 29. This 
is not addressed in Mr Long’s 
rebuttal evidence. 

Mr Long: Transcript 
at 67/45 to 68/7-16. 

Mr Long accepted the Crown's relief, but this has 
not been reflected in the Conferencing Proposal. 

The Crown continues to seek the deletion of the 
unnecessary and superfluous reference to the 
ability of particular species of vegetation to absorb 
water. 
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clause. 

7 8.2.4.2(11)(
y) 
(previously 
8.3.4.3(27)) 
(pg 28) 

Whether the clause 
should focus on 
functional rather 
than need for 
repair. 

See Rouse 9.14, and McIntyre 
7.3(h) and Appendix SJM1 at 
page 30. This is not addressed in 
Mr Long’s rebuttal evidence. 

Ms O'Brien: 
Transcript at 32/8-
13 and 32/23-42. 

Mr Norton: 
Transcript at 48/26-
44. 

Mr Long: Transcript 
at 68/18-29. 

Mr Gregory: 
Transcript at 
165/16-30. 

This has been addressed in Conferencing 
Proposal, Matter of Discretion 8.2.4.2(11)(y), 
page 31. 

 

8 Activity 
status of 
subdivision 
in the New 
Neighbourh
ood zone 

Whether it is 
appropriate for 
subdivision in New 
Neighbourhood 
zones to have a 
‘split’ activity 
status, with the 
overall status being 
restricted 
discretionary 
activity but some 
aspects being 
controlled activity. 

See McIntyre rebuttal evidence 
Section 5. In addition to the 
comments there, Mr Long notes 
correctly, at 13.12 of his rebuttal 
evidence, that a subdivision 
proposal would be treated as a 
single consent. This means that 
the overall activity status would 
be restricted discretionary. 
Identification of some aspects as 
controlled activity would therefore 
serve little purpose as it would not 
provide any certainty about 
granting of the consent.  

Crown's opening at 
3.19. 

Ms Seaton 
Transcript, pg 
286/26 to 287/2. 

The Conferencing Proposal provides for 
controlled activity subdivisions. 

No planning witness continues to support 
subdivision having a "split" activity status, such 
that the overall status of subdivision is restricted 
discretionary activity. 
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9 Activity 
status of 
subdivision 
in the New 
Neighbourh
ood zone 

If subdivision in the 
New 
Neighbourhood 
zone is accorded 
an overall 
controlled activity 
status, the scope of 
control available to 
the Council 

See McIntyre evidence-in-chief 
9.3 to 9.6.  

Council opening at 
5.18 to 5.22 

Crown opening at 
3.19 

Ngāi Tahu's 
opening at 11 

Hill: Transcript at 
204/29-31 

CIAL, LPC and 
WPL opening at 
7.4 to 7.5. 

The Conferencing Proposal provides for 
controlled activity subdivisions without high levels 
of prescription. 

All planning witnesses have accepted that 
controlled activity status is the appropriate 
minimum activity for subdivision, and that this 
status can apply in Stage 1 zones where there is 
infrastructural capacity, without the need for a 
high level of prescription.  It has also been 
accepted that matters of control can be drafted in 
a manner that would enable modifications to a 
controlled activity provided those modifications do 
not amount to negation. 

 


