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Introduction 

1. The Crown’s opening submissions for the Natural Hazards Proposal 

("Proposal") outlined the application of relevant provisions from the higher 

order documents, explained the Crown’s approach to the "zoning" exercises 

that it undertook for the purposes of creating technical categories for 

foundations and for defining the residential red zone, went on to explain the 

Crown’s support for the risk-based approach taken in the natural hazards 

proposal and then suggested certain amendments to the proposal. 

2. None of that analysis needs to be repeated or expanded upon.  Rather, the 

focus now is on the policies and rules for each of the three hazards in 

question having regard to paragraph (a) of the Statement of Expectations 

and to the evidence given during the hearing which focused on ways in 

which resource consenting and prescriptiveness might be reduced in the 

Proposal without detracting from the balance referred to in paragraph 3 of 

the Crown’s opening submissions; the balance between reducing "red tape" 

and the need, as mandated in other higher order documents, to protect 

people from unacceptable risks from natural hazards. 

3. The Crown’s views on potential changes to the natural hazards regime 

under consideration on the basis of evidence given during the hearing on 

the Proposal may be summarised as follows: 

(a) Flooding - There is merit in assigning permitted activity, rather than 

restricted discretionary activity, status for the activities presently 

listed as RD1- RD4 in Rules 5.8.1.2 and 5.8.3.2 in accordance with 

activity-specific standards under which the Council would fix the 

minimum floor level for new developments. (RD5, in each case, is 

different as it involves filling and excavation; not floor levels. The 

assessment matters for filling and excavation are not sufficiently 

straightforward to enable permitted activity status. Judgement is 

involved in their application.)  

(b) Liquefaction - There is much to be said for the notion of changing 

the liquefaction regime through removing Liquefaction Assessment 

Area 2 from the Proposal – on the basis that the Subdivision 

Proposal could provide geotechnical/liquefaction assessment criteria 

for subdivision applications generally – and of using controlled 
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activity status for Liquefaction Assessment Area 1.1 However, 

because the Subdivision Proposal as currently drafted provides for 

subdivision generally as a restricted discretionary activity, there is 

the potential for inconsistency and duplication to arise. An alternative 

to avoid those outcomes is to amend rule 5.9.2 to assign controlled 

activity status for subdivision in LAA1 and 2 while retaining restricted 

discretionary activity status for LAA1 in rule 5.9.3. Another 

alternative is to assign controlled activity status for subdivision 

(generally or just in relation to liquefaction and geotechnical 

assessments outside of LAA1). However, a regime of this sort may 

be less clear than the current scheme, which deals with the 

liquefaction hazard in one place. 

(c) Slope instability - There is much to be said, also, for the notion of 

changing the way in which the slope instability areas are defined 

from lines on the planning maps to the application of modelled risk 

criteria. There are advantages in terms of fairness and production 

and economic harm. However, although the current slope instability 

regime is not as elegant as might be considered ideal, there are 

sound reasons for that (centred upon the risks inherent in replacing 

modelled lines with individual assessments) and the Crown is not 

clear on whether the trade-offs from adding a layer of regulation 

through the need to apply risk criteria are warranted given the 

integrity of the modelling on which the current slope instability 

management areas are based. 

Flooding  

4. On the basis of the evidence given by Graham Harrington, Gregory Whyte 

and Iris Brookland, the Crown is satisfied that the modelling used to define 

the Fixed Minimum Floor Overlay ("FMFO") is robust and accurate and that 

the overlay and the associated P1 and P2 permitted activities in Rule 

5.8.1.1 should be retained; together with activities P3 to P12. 

5. The issue that arises with the flooding rules is whether it would be possible 

to assign permitted activity status to the activities outside of the FMFO but 

within the broader Floor Level and Fill Management Area ("FLFMA").  

                                                
1
  If controlled activity status was to be used, then an adjustment may be needed to Policy 5.4.2 (b) which 

reads "Avoid… Subdivision… on flat land where the risk arising from geotechnical hazard cannot be 
adequately mitigated and the site would not be suitable for reasonable use". A word like "manage" may be 
needed. 
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Legal principles on a certification process for permitted activities 

6. In its Minute of 27 February, the Panel queried whether it is legally viable to 

have a permitted or controlled activity regime involving "certification" for 

various hazards2.  It queried whether a technical assessment might be an 

appropriate standard for a permitted activity3. 

7. As identified in the Crown's opening submissions, for a permitted or 

controlled activity rule to be valid4: 

(a) there must be no unlawful delegation of the Council's decision-

making power; and 

(b) the rule must be sufficiently certain so as to avoid invalidity. 

8. It is settled that a condition on a resource consent may provide for 

certification, provided that there is no unlawful delegation of the Council's 

decision-making power.  The leading authority in this area is the Court of 

Appeal’s decision in Turner v Allison5.  In that case, Richmond J found that 

certification conditions were valid because the task of the expert who was to 

undertake the certification task was "to set a standard using her own skill 

and judgment", and acting as a 'certifier' in this manner was different to 

acting as an arbitrator.6   

9. In its recent decision in Re Canterbury Cricket7, the Environment Court 

cited Turner v Allison and observed that "[w]hile a condition of consent may 

leave the certifying of detail to another person (typically a Council officer) 

using that person's skill and experience, the court cannot delegate the 

making of substantive decisions". 

10. In the case of a permitted activity rule, certification needs to be capable of 

objective analysis.  In Twisted World Limited v Wellington City Council8,  the 

Court noted that permitted activities "fall for objective ascertainment".   

11. In Carter Holt Harvey Limited v Waikato Regional Council9, the 

Environment Court considered whether a permitted activity rule may be 

appropriate in a situation where expert analysis was required to determine 

                                                
2
  Minute concerning aspects of Natural Hazards proposal dated 27 February 2015, at [21] (page 6). 

3
  Minute concerning aspects of Natural Hazards proposal dated 27 February 2015, at [10] (page 8). 

4
  Countdown Properties Limited v Dunedin City Council (1994) NZRMA 145 at 173, applying A R & M C 

McLeod Holdings Limited v Countdown Properties Limited (1990) 14 NZTPA 362. 
5
  Turner v Allison [1970] NZLR 833 (CA). 

6
  At 856 

7
  Re Canterbury Cricket [2013] NZEnvC 184 at [126]. 

8
  Twisted World Limited v Wellington City Council EnvC Wellington W024/2002 at [63]. 

9
  Carter Holt Harvey Limited v Waikato Regional Council EnvC Auckland A123/2008. 
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the appropriate nitrogen discharge allowance for a farm.  The Court 

described the permitted activity rule (drafted by expert planners in 

caucusing) as "a very complex rule" because it needed to set out detailed 

processes and information requirements in order to calculate the 

appropriate nitrogen discharge allowance for a farm and in order to 

determine compliance with a nitrogen management plan. 

12. The Court observed that the processes involved "require a reasonably high 

level of expert involvement and a consistent approach".  While the Court 

accepted that some of the terms in the rule could be defined objectively, 

"the interpretation of others involves input of site specific expert analysis 

and judgement that cannot be adequately specified in a permitted activity 

rule".  Ultimately, the Court concluded that10: 

Although the same procedure is to be followed throughout the 
catchment, the application to each property requires discretion to 
recognise site specific variations. We find that overall the task 
required of any rule to implement Policy 3(b), in particular, is too 
complex and requires considerable expert technical input such that it 
is inappropriate as a permitted activity. 

13. A practical issue with a permitted activity rule is the need for a mechanism 

for the certification or technical assessment information to be: 

(a) provided to the Council, to allow the Council to ascertain whether 

anyone carrying out works in a hazard management area has 

obtained the required certification/assessment; and 

(b) able to be recorded on LIMs, so that future purchasers of properties 

are able to assess whether works have been carried out in 

accordance with the district plan. 

14. Various ways in which a permitted activity rule could provide mechanisms 

of this type were suggested in Carter Holt Harvey.  However, ultimately, the 

Court concluded that "the mandatory record keeping requirements under 

the Act that apply to a controlled activity, being a resource consent, already 

exist, and are well tested and understood by the Council and the 

community, such that they are clearly the more efficient and effective"11. 

15. The Court considered also that a controlled activity would allow the Council, 

appropriately and efficiently, to recover its costs of administration and 

monitoring.  It considered that it was "more efficient and effective" to use 

                                                
10

  At [144] 
11

  At [137]. 
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the controlled activity regime for cost recovery purposes, "rather than to 

devise alternative one-off systems which are not already in place nor 

familiar to the local community".12 

16. An example of a peer review process that might be appropriate in the case 

of activity standards for a permitted or controlled activity was given in 

Housing New Zealand Corporation v Manukau City Council13, where a 

certification condition on a designation required a group of three suitably 

qualified independent persons, approved by the Council, to establish when 

a particular trigger level had been met in terms of noise.  The condition was 

held to be valid. 

17. The Panel in its Minute referred to the decision of the High Court in 

Environmental Defence Society Incorporated v New Zealand King Salmon 

Company Limited14.  In that case, the Board of Inquiry had indicated that it 

intended to structure conditions such that: 

(a) a set of 'objectives' for water quality and ecosystem function would 

specify the outcomes that were to be achieved; 

(b) prior to development, a baseline report would be prepared by an 

independent person(s) specifying the initial Water Quality Standards 

(to set thresholds for compliance with the objectives) and presenting 

results from monitoring and analysis; and 

(c) a peer review panel, approved in writing by the Council, would 

review and assess the baseline report, and make recommendations 

to the Council for its approval. 

18. While it was argued that the Board was delegating its decision-making or 

judicial function, the High Court disagreed.  It considered that "it can 

reasonably be inferred that those with the expertise to carry out this work 

will, in its detail at least, apply matters of judgement within their expertise as 

to how the measurements are undertaken and reported. Given the 

expertise involved, that is inevitable and it does not constitute a component 

of the decision-making that ought to be carried out by the Board"15. 

                                                
12

  At [140] 
13

  Housing New Zealand Corporation v Manukau City Council EnvC Auckland A143/01. 
14

  Environmental Defence Society Incorporated v New Zealand King Salmon Company Limited [2013] NZHC 
1992, [2013] NZRMA 371. 

15
  At [120]. 
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Application of the principles to the FLFMA 

19. In order to consider whether or not the restrictive discretionary activities 

identified in Rule 5.8.1.2 could become permitted activities, the issue for 

consideration is whether or not the matters currently listed for the Council’s 

discretion could be converted to a set of criteria that would satisfy the need 

for permitted activity criteria: 

(a) not to result in an unlawful delegation of decision-making power; 

(b) to be capable of objective analysis; 

(c) not to involve site-specific expert analysis and subjective judgment; 

(d) to be able to be understood readily by the community. 

20. Janice Carter discussed the fact that modellers update the flood modelling 

relatively frequently and want to ensure that improved modelling results are 

able to be used.16 

21. However, Ms Carter accepted that there is sufficient certainty over the 

calculation of floor levels based upon available modelling and expert 

analysis. She thought that, while a site visit may well be required to provide 

for any corrections to the modelled levels generated, appropriate floor level 

could be given for a given property.17 

22. Iris Brookland said that she thought that the type of discretionary criteria 

identified in rule 5.8.1.2 of the Proposal could be the subject of certification 

criteria. Although some floor level assessments would be able to be based 

on more information than others, there would, she thought, be sufficient 

certainty through the models available to replace the current discretionary 

criteria with a set of rigid, objective, certifiable criteria.18 

23. Andrew Willis said that controlled activity status for the FLFMA could be 

further explored on the basis that floor levels are determinable, certain and 

measurable, involving no value judgement.19 

24. Darryl Miller for Ngai Tahu Property Ltd saw the potential for a certification 

regime to establish floor levels20, as did Michael Rachlin for Environment 

Canterbury.21 

                                                
16

   Transcript p 342/15 
17

   Transcript p 386/5 to p 387/15 
18

   Transcript p 280/5 to p 281/16 
19

   Transcript p 551/5 - 20 
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25. Given this evidence, it would appear to be possible to give controlled or 

permitted activity status to the activities listed currently as RD1 to RD4 in 

Rules 5.8.1.2 and 5.8.3.2 on the basis of an activity-specific standard 

requiring the Council to fix, or to certify, the minimum floor level for the new 

buildings, additions to existing buildings or for filling or excavation work 

upon receipt of a request and the provision of an address and legal 

description of the property.  Certification might proceed on the basis that the 

floor level will be fixed by reference to defined modelling which is to be used 

for the purpose of determining, in the case of any property, the highest of 

the minimum levels used for P1 and P2 in Rule 5.8.1.1; that is to say: 

(a) A 1 in 200 year rainfall event together with a 1 in 20 year tidal event, 

including a 1 metre sea level rise and 400mm freeboard; 

(b) A 1 in 200 year tidal event together with a 1 in 20 year rainfall event, 

including a 1 metre sea level rise and a 400mm freeboard; 

(c) 12.3 metres above Christchurch City Council datum. 

26. In this way, certification would be based upon the most up to date data and 

modelling.  Although the figure is not known until application is made, the 

evidence suggests that the figure is ascertainable on an objective basis. 

27. Any building or addition that does not meet the model levels would remain a 

restricted discretionary activity. 

28. Whether permitted or controlled activity status is used would depend upon 

issues such as cost recovery, record-keeping on the part of the Council and 

certainty requirements. 

29. RD5, relating to filling or excavation, requires a considerably more 

complicated assessment by a qualified professional against assessment 

matters of the type contained in the proposed rule. The difficulty with those 

assessment matters though is that there is at present little, or no, evidence 

before the Panel to support them. That is certainly the case for assessment 

matters (c) and (d) in 5.8.1.2 and the equivalent assessment matters in (c) 

and (e) in 5.8.3.2. (Assessment matter (d) in 5.8.3.2 does not appear in 

5.8.1.2 but the same comments will apply.) 

                                                                                                                                   
20

   Transcript p 542/40 
21

   Transcript p 559/20 
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30. Whether or not these provisions are, as has been suggested, a "one-stop 

shop" for earthworks carried out in FLFMAs, the appropriateness of a 

provision of this sort would need to be assessed after Proposal 8 – 

Subdivision, Development and Earthworks – and the evidence on that 

Proposal has been considered.  At that time, a decision could be made as 

to whether or not a provision of this sort could be re-introduced into the 

natural hazards proposal or included within Chapter 8, as appropriate. 

A resource consent to confirm floor levels alone? 

31. A possible alternative to permitted activity status for the activities listed in 

Rule 5.8.1.2 would be to enable a resource consent on a restricted 

discretionary, or perhaps a controlled activity, basis, to confirm floor levels 

to be applied for in advance of a resource consent for the balance of an 

activity.  An approach of this sort would have the advantage of enabling 

certainty prior to the detailed design stage of a project.  However, a 

question arises as to whether it is possible to, through a consent, have a 

floor level determination alone, and nothing else. 

32. The potential issue here is that the resource consent would, arguably, not 

authorise any specific activity or land use, as works could not be 

undertaken on the land until a resource consent for the works is obtained.  

It would merely provide a determination as to what the minimum floor level 

would be. 

33. A resource consent means, amongst other things, a consent to do 

something that would otherwise contravene section 9.  Section 9 provides 

that no person may use land in a manner that contravenes a rule in a 

district plan unless the use is expressly allowed by a resource consent. 

34. Section 77A allows a local authority to make rules in its plan applying to 

different categories of "activity".  The least restrictive rules are applied to 

"permitted activities", while at the other end of the scale no resource 

consent can be applied for or granted for "prohibited activities". 

35. "Use" is defined (very generally) in section 2 of the RMA.  Use 

(a) in sections 9, […], means – 

(i) alter, demolish, erect, extend, place, reconstruct, remove, 

or use a structure or part of a structure in, on, under, or 

over land: 

(ii) drill, excavate, or tunnel land or disturb land in a similar 

way: 
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(iii) damage, destroy, or disturb the habitats of plants or 

animals in, on, or under land: 

(iv) deposit a substance in, on, or under land: 

(v) any other use of land; and 

(b) in sections 9, […], also means to enter onto or pass across the 

surface of water in a lake or river. 
 

36. Activity is not defined in the RMA, but there is no real distinction between 

"use" and "activity".  The Court in Donkin v Board of Trustees of Sunnybrae 

Normal School held that "use in a particular manner" is an activity, and 

"use" is a bundle of activities22.  Similarly, in Shell Oil New Zealand Limited 

v Rodney District Council it was suggested (obiter) that "one can have 

several activities all forming part of the same class of use"23. 

37. In NZ Development Group Ltd v Auckland City Council 24, the Court 

considered that the words "use any land" in section 9(1) (now "use land") 

have the "connotation of physical activity" and "concern something done in 

relation to land".25  Furthermore, the Court considered that there was a 

distinction between "an activity on the one hand, and the conditions 

attached to it on the other".26 

38. That case concerned a rule in a district plan which specified the calculation 

method for financial contributions payable on residential development.  The 

question was whether a resource consent could be or must be made by an 

applicant seeking to pay a financial contribution which was less than that 

which would otherwise be payable. 

39. The Court concluded that a resource consent could not be made in those 

circumstances, on the basis that the provision "is a condition which is a 

qualification to a consent to a particular use.  It is not to be treated as being 

one and the same thing as use or activity itself". 

40. Arguably, the situation here is quite different to a consent to determine 

financial contributions payable on residential development.  Seemingly, a 

consent to enable a floor level to be fixed is part and parcel of the activity; 

the building on which the floor at the level determined will form a part.  And 

so, if restricted discretionary activity status was to be retained for RD1 to 

RD5, or controlled activity status was to be assigned, then this would 

                                                
22

  Donkin v Board of Trustees of Sunnybrae Normal School (1997) 3 ELRNZ 126 at 133, [1997] (EnvC). 
23

  Shell Oil New Zealand Limited v Rodney District Council (1993) 2 NZRMA 545 (PT). 
24

  NZ Development Group Limited v Auckland City Council (2003) 10 ELRNZ 119 (EnvC). 
25

  At [20] 
26

  At [32] 
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appear to be a feasible means through which certainty for owners can be 

achieved. 

Minor amendments to rule 5.8.2.1 

41. Some minor wording adjustments are warranted within rule 5.8.2: 

(a) In activity specific standard j in rule 5.8.2.1, the words "and shall not" 

in subparagraph iii should not be part of that paragraph but should 

stand alone beneath it on the basis that subparagraphs iv and v 

qualify each of subparagraphs i, ii and iii. 

(b) The word "nil" that is used throughout table 2 at the end of rule 

5.8.2.1 is ambiguous. The intended point is that there is no 

maximum volume, rather than that there is no volume. The words 

"no maximum volume" may be better. 

(c) The drafting in Rule 5.8.2.4 is inconsistent. The words "do not 

require resource consent under Rules 5.8.2.1 or 5.8.2.2" should be 

added to the end of subparagraphs a and c. 

Consequential changes to the flood damage policy 

42. If permitted activity status was to be used to fix floor levels in the FMFLA, 

then Policy 5.3.4 would need to be adjusted to read along the following 

lines: 

  Reduce the potential for damage from flooding by ensuring that 
the floor levels of new buildings and significant additions to 
existing buildings that are likely to suffer material damage and 
levels produced by filling and excavation work are above the 
water levels that would be produced by the higher of: 

(a) A 1 in 200 year rainfall event combined with a 1 in 20 year 
tidal event, a 1 metre sea level rise and a 400mm 
freeboard; 

(b) A 1 in 200 year tidal event combined with a 1 in 20 year 
rainfall event, a 1 metre sea level rise and a 400mm 
freeboard; 

(c) 12.3metres above Christchurch City Council datum. 
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Liquefaction 

43. The Liquefaction Assessment Area 1 has been identified, fairly and 

properly, as the area within which liquefaction is most likely to occur.27  

44. It is unlikely that discretionary matters of the type listed in Rules 5.9.2 and 

5.9.3 could be replaced by activity standards for a permitted activity.28  But 

controlled activity status is probably more appropriate, as Janice Carter 

agreed in response to questions from Judge Hassan.29 

45. Whether restricted discretionary status is maintained or controlled activity 

status is given, guidance does need to be issued by the Council on the 

nature and scope of the geotechnical assessment required. 

46. But Liquefaction Assessment Area 2 is a different matter. 

47. On the basis of the evidence mentioned below, it can be said that: 

(a) there was in fact very little damage in the Liquefaction Assessment 

Area 2 following the Canterbury earthquakes; and 

(b) if suitable geotechnical information is provided on the liquefaction 

risks in the Liquefaction Assessment Area 2 in any given case, there 

may be no reasonable basis for the Council to decline a resource 

consent application on the ground of liquefaction alone; given in 

particular the quality of the information available now and the 

accepted processes that are in place to test for liquefaction and to 

provide solutions through foundation design and ground 

strengthening. 

48. The following evidence is on point: 

(a) Peter Kingsbury agreed that there was really no realistic prospect of 

the Council declining a consent application in LAA2 and that it was, 

rather, a matter of imposing conditions to ensure that the right 

geotechnical standards were achieved.30  

(b) Janice Carter was of the view that there was nothing to suggest that 

activity status for liquefaction should be anything less than 

                                                
27

  Evidence of Peter Kingsbury, paragraph 5.3 
28

  The assessment matters are broad and subjective judgement-based and, as Mr Jacka noted "a very 
important part of any certification process would be a robust peer review process" – Transcript p 540/10 

29
  Transcript p 448/20 - 30 

30
  Transcript p 307/35 
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controlled31 but remained of the view that, while damaging 

liquefaction is less likely in LAA2, it could well still occur and so it 

should be treated separately rather than just being an assessment 

criterion outside of LAA1 that applied at the subdivision stage.32 

(c) Nick Traylen agreed with Ms Dawson that there is unlikely to be any 

site on which no suitable foundation design could be developed.33 

(d) Andrew Willis accepted that some of the liquefaction assessments 

could be subject to a certification pathway.34 

(e) Michael Jacka was of the view that the scale of any liquefaction 

issues in LAA2 were only very minor but that the situation with LAA1 

is more complex given the "variability" of the land in that area such 

that broader judgement is required on the part of the Council, rather 

than being just a "tick box" exercise, particularly in areas having red 

zone characteristics.35 However, he said that the guidance provided 

by the technical category system was such that a suitable solution 

could always be found for current residentially zoned land.36 

(f)  This position was generally supported by Michael Rachlin.37 

49. There is then a fair case to say that there is no need for a Liquefaction 

Assessment Area 2 at all and that it should be removed from the natural 

hazards proposal accordingly.  If that was done then, outside Liquefaction 

Assessment Area 1, liquefaction would simply be an assessment matter for 

subdivision generally.  Rules 5.9.2 and 5.9.3 would be merged and 

references to Liquefaction Assessment Area 2 would be removed. 

50. If, in addition, the present RD1 and RD2 activities were changed to become 

controlled activities for LAA1, then the current matters identified for RD1 

and RD2 in relation to which the Council’s discretion is limited would be 

changed for more confined controlled activity criteria. 

51. However, an approach of this sort would not be without its difficulties. The 

Subdivision Proposal provides for subdivision generally as a restricted 

discretionary activity. It would seem counter-intuitive for liquefaction to be 

                                                
31

  Transcript p 418/30 
32

  Transcript p 419/30 
33

  Transcript p 480/5. 
34

  Transcript p 551/5 - 20 
35

  Transcript p 530/20 
36

  Transcript p 537/1 to 25 
37

  Transcript p 559/30 
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assessed in LAA1 as a controlled activity, but  to be assessed as a 

restricted discretionary activity outside of LAA1, where the risk is lower, in 

the event that liquefaction or geotechnical assessment criteria were 

inserted in the subdivision chapter. 

52. Further, if liquefaction and geotechnical assessments were an assessment 

matter for subdivision generally, the potential would exist for duplication and 

inconsistent regulation. In the absence of creative drafting (having the 

potential to cause confusion) a subdivision proposal in LAA1 could require a 

controlled activity resource consent under the Natural Hazards Chapter in 

relation to liquefaction , and could still require a restricted discretionary 

activity resource consent under the general subdivision provisions which 

would include liquefaction as an assessment criteria as well. 

53. An alternative – to make consenting easier and to avoid duplication and 

potential inconsistency – might be to amend rule 5.9.2 to  assign controlled 

activity status for subdivision in LAA1 and 2 while retaining restricted 

discretionary activity status for LAA1 in rule 5.9.3. 

54. Another alternative would be to make subdivision in the subdivision 

proposal a controlled activity (or at least in relation to liquefaction outside of 

LAA1). But that has the potential to add confusion to the subdivision 

proposal and the Panel is not yet in a position to consider consequential 

adjustments to the subdivision proposal. 

55. In the event that controlled activity status was used, then the word "avoid" 

in Policy 5.4.2(b) might best be replaced with a word such as "manage". 

56. On balance, the Crown’s preference is to adopt the option referred to in 

paragraph 53. 

57. If that were the case, then the description attempted for liquefaction in 

Exhibit 3 (the document handed up by the Crown as an example of wording 

that could be used to describe the approach to managing the hazards in the 

introduction section) under the heading "How is activity status fixed on the 

balance of that risk?" may be better expressed along the following lines: 

Subdivision in LAA1 or LAA2 is a controlled activity with 
liquefaction and geotechnical considerations as an assessment 
matter, except that certain types of residential intensification 
projects on sites of 1500 m² or more will require resource consent 
as a restricted discretionary activity and will need a more detailed 
geotechnical assessment. 
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Consequential adjustments 

58. In the event that the restricted discretionary status for LAA1 and/or LAA2 

was to be retained, then: 

(a) There is little need to retain discretionary matter (a) for RD1 in 5.9.2.  

The point goes without saying and its inclusion here can be 

confusing. However, it will need to be clear that the rules in Chapter 

8 will apply to all subdivisions, including those within LAA1 and 2, if 

retained. Cross-referencing to the Natural Hazards Chapter in 

Chapter 8 would be preferred. 

(b) The Crown questions the appropriateness of discretionary matters 

(f) and (g) for RD1 in 5.9.2 and discretionary matter (e)  for RD2 in 

5.9.3.  Criteria such as these seem to be unnecessarily broad and 

beyond the scope of the evidence the Panel has received. 

Policy 5.4.1 

59. In the event that changes of the type mentioned in paragraphs 49 and 50 

above are to be made, then adjustments would be necessary to Policy 

5.4.1.  The policy might in those circumstances be altered to read along the 

following lines: 

Ensure, in defined areas in which liquefaction is most likely to 
occur, that geotechnical assessments address the risk of damage 
through liquefaction before new areas are zoned for urban 
activities and before subdivision and development occurs. 

Slope instability 

60. In creating the slope instability rule regime, a number of policy choices have 

been made to: 

(a) Define six areas which present slope instability risks38; and 

(b) Determine activity statuses for different activities within those areas. 

Terminology and the proposed slope instability regime as a whole 

61. It is not actually right to say that there is an overarching approach to 

manage risk from slope instability hazards depending on whether they fall 

                                                
38

  Evidence of Helen Beaumont at paragraph6.11 
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within the 10-4 parameter.  The position is considerably more layered than 

that.39 

62. The 10-4 risk is a starting point to determine the boundaries of the slope 

instability management areas.  But four different sets of modelling 

assumptions have been used to define the areas (as identified in the table 

in para.6.11 of Helen Beaumont’s evidence); with more conservative criteria 

producing larger areas.  Generally speaking, in the smaller, or "inner" zones 

– defined using the least conservative criteria – subdivision, earthworks and 

buildings and structures are prohibited or non-complying activities.  Other 

activities in those zones, less likely in and of themselves to create a risk to 

life (like works to mitigate hazards or to repair infrastructure), have 

discretionary or restricted discretionary status. 

63. In certain of the "outer" zones (Rockfall Hazard Management Area 2 and 

Mass Movement Hazard Management Areas 2 and 3) – defined using the 

same 10-4 figure but using more conservative criteria such that their outer 

limits are further away from the hazard – discretionary activity status is 

given to subdivision, earthworks and buildings and structures and more 

permissive activity status is often given to other activities. 

64. Therefore, it is not possible to generalise and to say that this is a regime 

which prohibits activities where there is a 10-4 risk and which manages 

activities where there is, for example, a 10-6 risk. 

65. However, it is not strictly necessary to endeavour to define a ‘model’ for 

slope instability risk management.  The fact is that the proposed regime 

uses different models.  It has defined areas using more or less conservative 

assumptions; each40 having the 10-4 figure as its point of reference but 

producing different sized areas in each case based in part upon the 

application of different risk modelling in each area and in part on policy 

choices about the sizes of areas within which heavy restrictions be imposed 

on property owners. 

66. While robust expert analysis has produced the models, the outcomes are 

due as much to policy and political considerations and trade-offs, following 

community engagement, as they are to the application of geotechnical 

analysis. 

                                                
39

  The slope instability regime in the Proposal is not quite as simple as Tony Taig’s recommendations that 
rules should prohibit development in areas thought to be subject to an intolerable risk at the 10

-4 
 level and 

that, below that, acceptable risk is managed – see for example Transcript at p 62 
40

  With the exception of the Cliff Hazard Management Area 1, which uses a 10
-2  

model 
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67. In this sense, the type of description attempted for slope instability in 

Exhibit 3 (the document handed up by the Crown as an example of wording 

that could be used to describe the approach to managing the hazards in the 

introduction section) needs to be modified.  The content of the section 

under the heading "How are risk levels set for slope instability?" attempted 

a description along the lines that activities are not permitted in areas where 

there were a 10-4 risk and that activities are managed in areas where the 

risk to life is below that level.  However, the question ‘How are risk levels 

set for slope instability?’ would be better expressed along the following 

lines: 

Risk areas are defined on maps using a general underlying 
premise that new activities should not occur if there is a risk to life 
of more than one in 10,000 people per annum.  Different 
modelling assumptions to determine the areas in which that level 
of risk is present (or where higher levels of risk are present) are 
used for different hazards and, within those areas, different 
modelling assumptions are used to identify the areas where the 
risk is greatest.  New activities are generally prohibited or 
regarded as non-complying in the areas of greatest risk and are 
regarded as restricted discretionary or discretionary activities in 
those areas in which the risk is regarded as being less or in which 
the activity in question gives rise to a lesser risk. 

68. Therefore, the overriding premise is this:  It is intolerable for activities that 

are most sensitive to natural hazard risks to take place in areas that give 

rise to the greatest risk and those activities should not, unless in 

extraordinary circumstances (through a non-complying consent) be 

permitted in those areas.  But it is tolerable for some activities in those 

areas to occur and for a broader range of activities to occur in areas where, 

through the application of different modelling assumptions to the same life 

risk figures, activities are located further away from (and therefore have 

relatively less risk exposure to) the hazard.  For those tolerable activities, 

development is restricted or managed. 

69. Therefore, it is in order to use the terms "tolerable", "intolerable" and 

"acceptable", but on the understanding that they do not attach directly to 

risk that falls above and below a single 10-4 model.  

70. In this sense, it is not the case that, within the slope instability management 

areas, risk is not tolerated or is managed and that, immediately over their 

outer boundaries, the position is regarded by the scheme as being 

"acceptable" because there are no restrictions in those outer areas41.  

                                                
41

  A matter in relation to which Tony Taig expressed concern in paragraph 7.3 (d) of his evidence. 
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Those outer areas fall within the "Remainder of Port Hills and Banks 

Peninsular Slope Instability Management Area" and are managed in 

accordance with the rules that apply to that area; some of which have yet to 

be notified. 

71. The Crown is satisfied that the underlying modelling in this scheme is 

robust and, although it does produce something of a "patchwork quilt" of 

activity statuses, it does manage risk appropriately.  While the mapped 

instability areas are produced through an area-wide approach, extensive 

ground truthing was built in. Any unfairness that might be produced through 

a necessarily conservative approach to take into account the inherent 

uncertainty in the modelling42 is offset through the ability to obtain resource 

consents upon proof that the risk level presumed by the modelling are not in 

fact present in the case of a particular property. Tony Taig put the position 

in the following way:43 

There will always be an element of judgement and subjectivity, 
and I think there are two ways you can look at this, you can either 
try and make what you are doing as flexible as possible, as 
subject to challenge and tailoring to local circumstances as 
possible. But at some point you probably have to draw a line say, 
"Sorry, yes that is it, the cost, the time it is going to take" … Yes, 
at some point it might be better simply to say: "That is the zone, 
we have defined it, we are the regulator, we have consulted on it 
and I am sorry some people will lose out who might be slightly 
unfairly treated – there might have been a remedy but that is the 
way it is for now, and if you want to vote us out then you will have 
an opportunity in however many years’ time".   

72. As Helen Beaumont explained44, the Council’s position was that the 

conservative assumptions that underlie some of the slope instability areas 

are important to provide controls to protect the more vulnerable members of 

the community - and the Crown accepts that position. 

73. But is there a way to simplify the provisions and the processes they will 

produce?  Moreover, is there a way to make the scheme fairer – to enable 

people to demonstrate that the risks assumed through modelling do not in 

fact exist on their properties? 

                                                
42

  As Dr Yetton said, the 13 June 2011 earthquake provided a valuable test in that significant numbers of 
new rocks spell from the same slopes as those which had been assessed previously as being stable – 
Transcript p 209/45 

43
  Transcript p 71/20 

44
  Transcript p 18/10 
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Is it possible to extend permitted use activity status in the slope instability 

management areas? 

74. At the moment, the matters of discretion for discretionary and restricted 

discretionary activities in the slope instability management areas are set out 

in Rules 5.10.2 to 5.10.4 of the Proposal.  Criteria of that sort do not appear 

readily to be capable of objective analysis.  The following evidence 

addressed the point and the related point, addressed later in these 

submissions, of the ability to replace the modelled hazard mapping with a 

sufficiently certain set of risk criteria: 

(a) Tony Taig referred to the subjectivity inherent in the analysis45 and 

cautioned that "geotechnical people of supposedly good repute have 

previously given advice that it was fine to do things which, as I have 

said, I think a child would not have told you were fine".46  He went on 

to say that he had seen "so many appalling risk assessments in New 

Zealand which to me demonstrated a complete lack of awareness of 

the principles of a proper risk assessment".47 

(b) Dr Chris Massey noted that ground truthing requires a level of 

subjectivity and judgement.  As an example, he mentioned that a 

geotechnical expert undertaking ground truthing will use subjective 

judgement when ascertaining the likely number of boulders that 

might be dislodged from a particular rock outcrop in an earthquake 

event48. 

(c) Equally, from operational and practical perspectives, concerns can 

arise from conflicts of interest and the potential for bad advice.  

Dr Massey considered that a peer review process using independent 

technical experts is "essential" to address these risks49.  Although a 

peer review process was regarded in Environmental Society 

Incorporated v. New Zealand King Salmon Co Limited 50 as not in 

and of itself providing a barrier to permitted activity status, the 

assessment that the peer review panel was undertaking in that case 

related to considering whether a trigger level had been met in terms 

of noise.  Criteria of the type expressed in Rules 5.10.2 - 5.10.4 or 

                                                
45

  Transcript p 71/20 
46

  Transcript p 94/5 
47

  Transcript p 94/20 
48

  Transcript p104/35-45 
49

  Transcript p 97/40-45 
50

  Environmental Society Incorporated v. New Zealand King Salmon Co Limited [2013] NZHC 1992, [2013] 
NZRA 371 
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the application of broad risk criteria in the absence of systematic 

area wide modelling are considerably broader, calling for more 

subjective analysis. 

(d) Donald MacFarlane expressed discomfort with the ability to revisit 

the hazard lines because we have no idea of how the hazards would 

manifest in the event of another large earthquake.51 In this sense, 

the policies which have produced the current hazard lines, and 

which build-in modelling for possible future seismicity, should not 

readily be overridden by individual assessments. 

(e) Dr Wright made similar points about applying the assessment 

criteria on a site-specific basis, noting that it is "open to 

subjectivity";52  unless it was concerned only with moving zoning 

lines small distances to cadastral boundaries within the modelling 

margins, which can be done with a degree of confidence when one 

understands how the model works.53 

(f) Dr Yetton explained to Dr Mitchell the criteria that were applied when 

adjusting the lines on the slope instability management areas in 

response to specific submissions, saying that the approach adopted 

was much the same as that adopted during the ground truthing 

stage of the GMS modelling.  The life risk criteria and modelling 

assumptions are used but a conservative view was then taken on 

the ground to the removal of hazards on the basis that mitigation 

may or may not be successful. However he had no technical 

objection to a site-specific approach enabling the drawing of a new 

10-4 set of contours. But his concern was about the different 

standards adopted as between different practitioners as to what is 

appropriate in terms of risk mitigation.54 

Should the number of slope instability management areas be reduced? 

75. In the face of this evidence, there would appear to be two options.  The first 

is to reduce the number of slope instability management areas.  There 

might be just one hazard management area for each hazard and a common 

set of modelling assumptions to define the area for each hazard.  For 

example, in each case, a mid-point between the most and the least 

                                                
51

  Transcript p 153 
52

  Transcript p 181/40 
53

  Transcript p 204/15 
54

   Transcript generally at pp 236 - 238 
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conservative option could be used. A midpoint would, for example, result if 

one was to: 

(a) Pick a number between a 67% occupancy rate and a 100% 

occupancy rate, with the evacuation as "yes" (i.e. no aftershocks); or 

(b) Use a 67% occupancy rate but change evacuation to "no" (i.e. add 

aftershocks).  

76. The difficulty with an approach of this sort though is that the areas will be 

bigger than the present Cliff Collapse Hazard Management Areas and the 

Rock Fall Hazard Management Area 1 and the Mass Movement Hazard 

Management Area 1, but smaller than the Rock Fall Hazard Management 

Area 2 and the Mass Movement Hazard Management Area 2.  In this way, 

there would not be differentiation between the larger and smaller areas 

which at present enable a more permissive approach in larger areas.  The 

"trade-offs" between safety and development would be smoothed out, 

causing compromises.  The issue is whether the benefits of a simpler 

approach would warrant those compromises.   

Can the slope instability areas be defined through criteria rather than 

through lines on maps? 

77. The second option is not to define the slope instability management areas 

by lines on maps but to define them through the application of a set of 

criteria.  This option focuses, not on simplicity, but on the fairer regime that 

would result through the ability of property owners to demonstrate that they 

fall outside the criteria such that they would not be subject to slope 

instability management rules. 

78. In fact, a scheme of this sort is likely to be considerably more complex than 

the present scheme so the issue becomes whether the ability to take 

account of individual circumstances outweighs the addition of another 

regulatory step. 

79. It is very difficult to endeavour to express in words the criteria that might be 

used. Reference would need to be made to the use of the GNS modelling 

tool, to the use of the chosen AIFR, to the assumptions to be applied (as to 

occupancy, seismicity and evacuation) and then one would need to use 

sufficiently clear language to describe the approach to ground truthing that 

Dr Yetton mentioned as being applied in circumstances where individuals 
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have, through this process, sought to exclude their properties from slope 

instability management areas. 

80. The preparation of a possible set of criteria has not been able to be 

achieved by counsel in preparing these submissions. Were it possible, it 

would have real attraction. But the subjectivity that is inherent in applying 

the model and then overlaying ground truthing criteria would in the end be 

likely to cause such confusion, uncertainty and subjectivity as to offset the 

economic fairness that might in some cases otherwise be achieved.  

Legal principles on the use of materials outside of a plan 

81. In the event that it was possible to find a set of words that would express 

sufficiently clearly set of criteria that could be applied objectively to define 

different slope instability management areas, then the suggestion is that the 

maps that currently define those areas would not form part of the Plan as 

such but would provide an initial guide to see if the rules might apply to a 

particular property. Questions may arise as to the use of materials outside 

of a plan. 

82. Part 3 to Schedule 1 of the RMA deals with the incorporation by reference 

of material into a plan or proposed plan.  While material can be 

incorporated by reference into a plan under these provisions, any 

amendments to that material can only be incorporated by way of a plan 

change or variation.   

83. Clause 30 of Schedule 1 provides: 

30 Incorporation of documents by reference in plans and 

proposed plans 

 

(1) The following written material may be incorporated by reference in a 

plan or proposed plan: 

(a) standards, requirements, or recommended practices of 

international or national organisations: 

(b) standards, requirements, or recommended practices 

prescribed in any country or jurisdiction: 

(c) any other written material that deals with technical matters and 

is too large or impractical to include in, or print as part of, the 

plan or proposed plan. 

(2) Material may be incorporated by reference in a plan or proposed 

plan— 

(a) in whole or in part; and 

(b) with modifications, additions, or variations specified in the plan 

or proposed plan. 
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(3) Material incorporated by reference in a plan or proposed plan has 

legal effect as part of the plan or proposed plan. 

 

84. Arguably, hazard maps/overlays fall within the terms of clause 30(1)(c) as 

"written material that deals with technical matters and is too large or 

impractical to include in, or print as part of, the plan or proposed plan". 

85. However, clause 31 of Schedule 1 provides: 

31 Effect of amendments to, or replacement of, material 

incorporated by reference in plans and proposed plans 

 

 An amendment to, or replacement of, material incorporated by 

reference in a plan or proposed plan has legal effect as part of the 

plan or proposed plan only if— 

(a) a variation that has merged in and become part of the 

proposed plan under Part 1 states that the amendment or 

replacement has that effect; or 

(b) an approved change made to the plan under Part 1 states that 

the amendment or replacement has that effect. 
 

86. On one view of matters, any change to the planning maps would require an 

approved plan change / variation to be incorporated into the Replacement 

Plan.  A provision in the plan itself along the lines of "any amendment to the 

hazard maps will have legal effect as part of the plan" would not be 

sufficient, because a plan change / variation is required to give effect to the 

amendment (or replacement). 

87. During the hearing, reference has been made also to clause 16(2) of 

Schedule 1.  Clause 16(2) provides that "a local authority may make an 

amendment, without using the process in this schedule, to its proposed 

policy statement or plan to alter any information, where such an alteration is 

of minor effect, or may correct any minor errors". 

88. Clause 16(2) would not be available in these circumstances.  The test was 

described in Re an Application by Christchurch City Council (1996) 2 

ELRNZ 431 as55: 

In deciding what might or might not have drawn a submission I 
consider the touchstone should be; does the amendment affect 
(prejudicially or beneficially) the rights of some member of the 
public, or is it merely neutral. If neutral it is a permitted 
amendment under Clause 16, if not so then the amendment 
cannot be made pursuant to Clause 16. 

                                                
55

  Re an Application by Christchurch City Council (1996) 2 ELRNZ 431 
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89. Any amendment to the rules applying to a particular property, by way of 

amending the hazard maps or otherwise, would materially affect the rights 

of the owners of that property. 

90. However, it is not necessarily proposed through the mechanism under 

discussion here that the hazard maps would be "incorporated by reference" 

into the plan.  Rather, they might sit outside of the plan and act only as a 

guide; as a ready reckoner to assist people in understanding where area-

wide modelling shows the hazard lines to be such that they can see 

whether or not they should be applying the criteria/the tool which defines 

the slope instability management areas such as to see whether they come 

within those areas and, as a result, whether they are subject to the activity 

statuses and, therefore, the rules that apply to those areas. 

91. A tool of this sort would appear to be novel.  A review of other district plans 

(albeit not as comprehensive as would be the case if further time was 

available) has not uncovered a similar model.  However, it is acknowledged 

that: 

(a) The consequences of falling within certain of the slope instability 

management areas are significant for property owners in an 

economic sense; 

(b) The area-wide modelling, even although it is combined with quite 

comprehensive ground truthing, does not take into account the 

individual circumstances of each property and so a mechanism that 

would impose the consequences of falling within an instability 

management area automatically has considerable attraction in terms 

of paragraph (a) of the statement of expectations. 

92. However, it is not easy to determine: 

(a) how the criteria that would replace the mapped lines would be 

defined in words; 

(b) whether different criteria would apply to different hazard 

management areas;  

(c) whether the current range of activity statuses and discretionary 

considerations would still apply. 
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93. In addition, concerns remain about uncertainties involved in the application 

of the criteria, in the sense that they may well involve a degree of subjective 

assessment. Concerns of the type expressed in the evidence summarised 

in paragraph 70 above remain, such that there is a risk that the criteria 

could not be sufficiently certain in and of themselves to define the hazard 

lines. 

94. The Crown remains open to supporting simpler and fairer alternatives but 

has difficulty in determining how models of the type discussed in this 

section could operate in a practical sense. 

Additional points 

95. These submissions have addressed most of the questions raised by the 

Panel in its Minute of 27 February 2015. Reference is made also to 

paragraph 68 to 82 of the Crown’s opening submissions which addressed, 

in addition, the first three questions in paragraphs [4], [8] and [16]. These 

points were addressed also by Mr Willis in the introduction to his oral 

evidence56 and by Dr Saunders in her introduction to her oral evidence.57 

The essence of the evidence on these points, to the extent that the points 

have not been covered already in the submissions, was as follows: 

(a) Objective 3.3.6 renders proposed objective 5.5.1 redundant. 

(b) However, the word "unacceptable" in objective 3.3.6 may warrant 

explanation. 

(c) The word "reduce" in objective 5.1.1, if the objective is to remain, is 

in line with the requirements of the Civil Defence Emergency 

Management Act and the Civil Defence Emergency Management 

Guide to the National CDEM Plan which focus on risk reduction. 

(d) The policies should be sufficiently clear to enable the reader to 

determine the rationale for the rules. They should explain the results 

to be achieved. 

(e) Activity "k" in rule 5.10.1 does not in fact cause double regulation. 

The "buildings or structures" it covers have different risk profiles to 

subdivision. It is not intended that there would be overlap between 

these provisions and provisions in other Proposals. 

                                                
56

  Transcript p 507/15 
57

  Transcript p 484/30 
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96. Additional matters that the Crown wishes to note are these:  

(a) The Crown would support the use of prohibited activity status within 

areas where the Annual Individual Fatality Risk ("AIFR") is greatest, 

in relation to activities which are highly sensitive to that risk.  Dr 

Saunders notes that in some instances prohibited activity may be 

quite appropriate, for instance in the Port Hills, depending on the risk 

and what is at stake.58  Mr Le Marquand confirmed that he would not 

be opposed to the likes of residential activities being prohibited from 

Cliff Hazard Management Area 1, where the hazard line is based on 

an AIFR of 10-2.59 

(b) The Crown would support any additional changes to the structure 

and wording of the Natural Hazard Proposal to better align it with the 

Statement of Expectations and the hearings panel's decision on the 

Strategic Directions proposal.  For example, in the interests of 

having a plan that is clearer, more concise, and easier to use, the 

Crown would support the use of a single policy (5.2.2(c) in Exhibit 2) 

to recognise the benefits of existing infrastructure and the need for 

its repair, maintenance and use in natural hazard areas, rather than 

providing for this recognition in three separate policies (as sought by 

the Lyttelton Port Company for policies 5.5.1, 5.5.2 and 5.5.3).  Mr 

Rachlin, for Canterbury Regional Council agreed that this type of 

consolidation represents a better way of drafting.60 

Conclusion 

97. To what extent should regulators decide for members of society the risks 

they should and should not take in the lifestyle choices they make? 

98. In the face of essential geotechnical information and modelling, a laissez 

faire attitude would fall well short of minimum levels of protection that 

society would expect from responsible leaders.  The cost to people and to 

society as a whole of known risks coming to pass is just too high. 

99. However, an approach that is unduly conservative would cause 

unnecessarily large areas of land to be compromised, practically and 

economically, and would result in unduly onerous consenting processes. 

                                                
58

  Transcript p 499/0 
59

  Transcript p 694/30 to 695/35 
60

  Transcript p 568/20-30 
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100. With adjustments of the type supported in these submissions, the Crown 

agrees with the view expressed by Charles Wright61 that the proposed 

natural hazards regime strikes an appropriate balance between seeking to 

avoid some risks and providing appropriately for land-use in Christchurch 

over the next decade. 

 

Dated 17 March 2015 

     
 
 
 

…………………………………………………. 
    P Radich QC / C Carranceja 

    Counsel for the Crown 
 

                                                
61

  Evidence of Charles Ian Wright, 13 February 2015, paragraph 5.3 


