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1. INTRODUCTION 

1.1 The Hearings Panel has requested brief supplementary legal submissions on 

the extent to which an applicant who volunteers restraints, conditions and 

commitments in an application for consent is bound by those in any decision 

issued.1 

1.2 These submissions briefly outline the following relevant legal principles: 

(a) a consent cannot go beyond what is sought in the application;2 and 

(b) restrictions and constraints volunteered by the applicant can be 

imposed as a condition on a resource consent if there is a clear and 

unequivocal undertaking that the applicant will comply with such 

conditions and the Council relies on that undertaking in granting the 

consent (i.e. the Augier principle applies).3 

2. CONSENT CANNOT GO BEYOND WHAT IS SOUGHT 

2.1 It is a well-established principle that a resource consent cannot go beyond 

what is sought in the application.  In Clevedon Protection Society Inc v 

Warren Fowler Ltd,4 the Environment Court stated that:5 

… every resource consent is limited by the terms of the relevant 

application.  If the resource consent goes beyond what is sought in the 

application it is ultra vires … 

2.2 The Court further observed that:6 

A resource consent has to look back at the application documents 

because the consent cannot go beyond those documents which set the 

initial framework and the limits beyond which the notification and consent 

cannot go. 

2.3 It is also common practice for consent authorities to impose consent 

conditions requiring a consent holder to undertake activities in accordance 

with the details submitted with an application. 

                                                
1
 Transcript, Wednesday 24 June 2015, 196/33-197/9; 202/16-39. 

2
 Clevedon Protection Society Inc v Warren Fowler Ltd (1997) 3 ELRNZ 169 (EnvC); McLaren v Marlborough 

District Council EnvC Wellington W179/96, 12 December 1996. 
3
 Augier v Secretary of State for the Environment (1978) 38 P & CR 219 (QBD). 

4
 Clevedon Protection Society Inc v Warren Fowler Ltd (1997) 3 ELRNZ 169 (EnvC) at 185. 

5
 The Court cited as support for this proposition Sutton v Moule [1992] 2 NZRMA 41 at 46. 

6
 Ibid, at 187. 
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3. AUGIER PRINCIPLE 

3.1 It has generally been accepted by the Courts that where an applicant gives 

an undertaking and, relying on that undertaking, the consent authority grants 

a resource consent subject to a condition in terms broad enough to embrace 

the undertaking, the applicant cannot say later that there was no power to 

require compliance with that undertaking.7  These volunteered conditions are 

often called "Augier" conditions, named after a case which confirmed their 

validity.8 

3.2 The Augier principle can bind a party to a volunteered condition even if the 

consent authority or Court could not have otherwise imposed the condition.9 

3.3 The Courts have emphasised the importance of the need for a clear and 

unequivocal undertaking for this principle to apply.  For example, in Frasers 

Papamoa Ltd v Tauranga City Council,10 the High Court found that the 

Environment Court's decision to invoke the principle, when imposing a 

condition requiring a developer to vest land in the Council for use as a public 

walkway, appeared to have been based on the reasonableness of doing so 

rather than on any clear and unequivocal undertaking.  The High Court 

observed:11 

The Court was not entitled, in my opinion, to pick through the appellant's 

documents for the purpose of constructing what could be no more than an 

implied undertaking. The Augier principle is significantly narrower than 

appears to have been assumed in this case. It applies only to clear and 

unequivocal undertakings intended to be relied upon and so to provide a 

measure of security for those who subsequently act to their detriment. 
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7
 See Mora v Te Kohanga Reo Trust [1996] NZRMA 556.  See also Hearthstone Properties Ltd v Waitakere City 

Council (1991) 15 NZTPA 93; Frasers Papamoa Ltd v Tauranga City Council [2010] 2 NZLR 202 (HC). 
8
 In Augier v Secretary of State for the Environment (1978) 38 P & CR 219 (QBD), the principle was stated in the 

following terms: "In my judgment, where an applicant for planning permission gives an undertaking, and, relying on 
that undertaking, the local planning authority, or the Secretary of State on appeal, grants planning permission 
subject to a condition in terms broad enough to embrace the undertaking, the applicant cannot later be heard to 
say that there is no power to require compliance with the undertaking." 
9
 Smith v Muldoon [2013] NZEnvC 161, at [25]. 

10
 Frasers Papamoa Ltd v Tauranga City Council [2010] 2 NZLR 202 (HC). 

11
 Ibid, at [44]. 

 

 

 


