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Introduction 

1. The focus of the Crown in these proposals is captured directly by 

Objectives 3.3.10 and 3.3.8 in the Strategic Directions decision:  The 

recovery and stimulation of commercial and industrial activities in a 

way that expedites recovery and long-term economic and employment 

growth to enable rebuilding of existing business areas, that revitalises 

centres, that makes provision in greenfield areas and which recognises 

the need to revitalise the Central City, in particular, as the primary 

community focal point for the people of Christchurch. 

2. As mentioned in opening, so long as the framework for Central City 

primacy and the centres-based approach directed by the Land Use 

Recovery Plan, Te Mahere Whakahaumanu Tāone ("LURP"), the 

Canterbury Regional Policy Statement ("RPS") and the objectives in 

the Strategic Directions decision("Strategic Directions Objectives") is 

in place, and so long as the provisions in the Replacement Plan that 

give effect to that framework are enabling, rather than controlling, then 

the Crown does not seek to be involved further. 

3. The Crown is satisfied that the proposals provide well for the centres-

based framework, that their provisions are enabling and that their 

application will reduce reliance on resource consenting.  The Crown is 

also satisfied with the agreement reached with other submitters on 

appropriate amendments to the Outline Development Plan for the 

Halswell KAC to show a flexible third access onto the State Highway1. 

The only points it continues to raise are these: 

(a) It maintains an interest in the potential to use controlled activity 

status, rather than restricted discretionary activity status, for the 

urban design assessments currently required as part of the 

exercise of the Council's discretion in provisions such as 

15.2.2.3.   

It sees merit in the three options that have been identified 

during the course of the hearing – compliance with a set of 

guidelines or an ODP previously approved by the Council, 

                                                
1
  As shown in the ODP attached to the memorandum of counsel for Terrace 

Development Services Limited dated 28 May 2015. 
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approval by an urban design panel, or urban design certification 

from one or two urban design experts on a Council-approved 

list.  For reasons it goes on to give, it favours the application of 

the third option.   

(b) If a restricted discretionary activity urban design assessment 

was to remain, the Crown maintains its preference for a smaller 

number of outcome based urban design assessment matters in 

15.8.1. 

(c) Having regard to paragraph (i) of the Statement of Expectations 

and Strategic Directions Objective 3.3.2(c), it believes that 

better clarity and conciseness will be achieved and that the 

Replacement Plan will be easier to understand and use if a 

simplified structure is adopted for the proposals, along the lines 

of the example provided by Ms Whyte for the Crown2. 

4. These submissions: 

(a) summarise the higher order documents; 

(b) summarise views expressed by the courts on the centres-based 

approach adopted in the proposals; 

(c) discuss further the evidence before the Panel on the centres-

based approach3; 

(d) consider the three points the Crown pursues, as mentioned 

above; 

(e) address the changes sought by Kevin Bligh for Gelita NZ 

Limited which would have the effect of preventing community 

corrections facilities from establishing in industrial zones as 

permitted activities; and 

(f) endeavour to provide assistance for the Panel in outlining the 

principles that are of relevance to the issue that has arisen 

                                                
2
  Exhibit 1. 

3
  But without repeating the analysis of the Crown's evidence on the centre's-based 

approach which is set out in paragraphs 47 to 54 of the opening submissions for the 
Crown on the Commercial and Industrial proposals. 
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during the hearings about the potential for different expert 

witnesses from the same practice to breach relevant legal 

principles relating to conflicts when acting for different parties, 

whose interests do not align, in this proceeding. 

The higher order documents 

5. The Recovery Strategy for Greater Christchurch ("Recovery 

Strategy"), the LURP, the Statement of Expectations and the Strategic 

Directions Objectives seek to foster economic prosperity in 

Christchurch.  They seek to revitalise greater Christchurch as part of a 

prosperous region4.  They recognise that recovery needs to be 

expedited and that business and economic prosperity is central to 

that5. 

6. In order to achieve the expedited recovery and prosperity of 

Christchurch, the higher order documents: 

(a) seek to facilitate the recovery and redevelopment of the CBD 

as the focus for economic social and cultural activities6 through 

avoiding unplanned expansion of urban areas7 while supporting 

the existing network of centres8; 

(b) seek to ensure that sufficient and suitable land is provided for 

development9 to enable the rebuilding of existing industrial 

activities and comprehensive developments in existing 

business areas and on brownfield sites10; 

(c) identify the need to optimise the use of existing infrastructure11; 

and 

                                                
4
  Recovery Strategy, economic recovery goal 2 and sub-goal 2.1 and LURP section 4.3, 

p 28. 
5
  Statement of Expectations paragraphs (c) and (e), Strategic Directions Objectives 

3.3.1, 3.3.5 and 3.3.10. 
6
  Recovery Strategy, economic recovery goal 2.11 and Christchurch Central Recovery 

Plan, Te Mahere 'Maraka Ōtautahi' ("CCRP") p 24. 
7
  RPS 6.6.2, p 50. 

8
  RPS 6.2.5, 6.2.6(3) and 6.3.1(6) and LURP section 4.1.2, p 24 together with Strategic 

Directions Objectives 3.3.8 and 3.3.10. 
9
  Recovery goal 5.5, RPS 6.2.2, 6.2.6 and 6.3.6 and LURP p 28. 

10
  LURP p 29 and Strategic Directions Objectives 3.3.10 and 3.3.7. 

11
  Recovery Strategy, recovery goal 5, RPS p 52 and objectives 6.2.2, 6.2.4, 6.3.4 and 

6.3.6 together with Strategic Directions Objectives 3.3.7(i) and 3.3.12. 
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(d) emphasise the need to enable rebuilding and development to 

go ahead without unnecessary impediments12. 

The centres-based approach – legal principles 

7. As the Environment Court said, fourteen years ago now, a centres-

based approach recognises "the value to the district's people and 

communities of the City's centres, and the 'enabling' benefits stemming 

from such centres now and for the future"13. 

8. The Environment Court in National Investment Trust v. Christchurch 

City Council14 observed that Variation 86 (which provided the 

foundation for the centres-based approach which underlies these 

proposals) set its face against the previously uneven and ad hoc 

development of commercial activity throughout Christchurch.  In that 

case, and in Sloan v. Christchurch City Council15, the case for the 

development of strong town centres was supported.  Subsequent 

events and guiding documents make for an even more compelling 

case in 2015. 

9. This point was emphasised in Kiwi Property Holdings Ltd v. 

Christchurch City Council16 where the Court observed that, in the post-

earthquake environment, the Central City objectives in the operative 

plan "assumed a greater prominence in considering the effects and the 

policy implications" of the requested plan change17. 

The centres-based approach – evidence 

10. The importance of central cities and a focused network of centres in 

supporting highly productive businesses, providing for hospitality and 

the arts and in attracting intensified residential development is 

recognised widely.  Each of these activities develop through their 

interaction with each other. 

                                                
12

  LURP action 45 and outcome 4, p 16 and Strategic Directions Objective 3.3.2. 
13

  St Lukes Group v. North Shore City Council [2001] NZRMA 412 at [57]. 
14

  National Investment Trust v. Christchurch City Council EnvC Christchurch C152/07, 26 
November 2007 at [19]. 

15
  Sloan v. Christchurch City Council EnvC Christchurch, C3/2008, 21 January 2008. 

16
  Kiwi Property Holdings Ltd v. Christchurch City Council [2012] NZEnvC 92. 

17
  Ibid at [98]. 
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11. The case for recovery of the Christchurch Central City is emphasised 

through evidence which includes the following: 

(a) As Ben King said, 51,300 workers were employed in the 

Central City prior to the earthquakes.  That dropped to 27,000 

in 2012 and rose to 31,000 in 201418. 

(b) As Marius Ogg said in his evidence on the Strategic Directions 

Proposal, prior to the earthquakes the CBD had a total office 

stock of 415,000m2, which dropped to 45,000m2 following the 

earthquakes19.  By contrast, suburban office stock rose from 

117,000m2 prior to the earthquakes to 240,000m2 following the 

earthquakes20. 

(c) As Philip Osborne said in his rebuttal evidence, the finance 

sector dropped from 68% of the CBD's employment in 2000 to 

only 40% by 2010.  Professional services dropped from 58% to 

47% over the same period21. 

(d) As Timothy Heath said, retail employment in the CBD fell from 

30% in 2000 to 25% prior to the February 2011 earthquake and 

it fell to only 12% by 201222.  He went on to say that the Central 

City over the 2002 to 2014 period experienced a 39% drop in 

proportional market share across Christchurch's key centres23. 

(e) Mr King referred to work commissioned by CERA in 2012 from 

international consultancy SGS Economics and Planning which 

quantified the costs of a dispersed city at a 1% to 3% decrease 

in GDP24.  Mr Osborne identified in his rebuttal evidence that 

his estimate of the potential gains of restoring commercial 

activity into the CBD, at $450m per annum, fell "comfortably 

with the middle of this range"25. 

                                                
18

  Evidence of Ben King, paragraphs 5.4 and 7.2. 
19

  Evidence of Marius Ogg for the Strategic Directions Proposal, paragraphs 4.2 and 4.3. 
20

  Evidence of Marius Ogg for the Strategic Directions Proposal, paragraphs 4.2 and 4.4. 
21

  Rebuttal evidence of Phillip Osborne, paragraphs 5.6 to 5.7. 
22

  Evidence of Timothy Heath, paragraph 8.18. 
23

  Evidence of Timothy Heath, paragraph 14.7. 
24

  Evidence of Ben King, paragraph 7.16. 
25

  Rebuttal evidence of Phillip Osborne, paragraph 5.12. 
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(f) New office stock under construction and proposed in the CBD 

would produce a total of 268,000m2 office stock, of which 42% 

would on current projections be vacant26.  Mr Heath has also 

given evidence of there being 117,500m2 of new retail capacity 

in suburban centres27. 

12. Stemming the cost of dispersal referred to in subparagraph (e) above, 

and materially reducing the projected vacancies referred to in 

subparagraph (f) above, will not be easy.  The turnaround needs all of 

the help it can get, and direction and certainty provided through the 

Replacement Plan is a primary way in which it can be achieved.  While 

the need for return on investment is such that rentals for new space in 

the Central City will be higher than in other centres, and while there is 

at present a lack of B and C grade space, Mr Ogg has given evidence 

of the ways in which rental reductions and inducements by Central City 

landlords have begun28.  He has noted that many businesses are 

making decisions as to whether to shift back to the Central City as their 

post-earthquake leases come to an end29.   

13. The objective is to ensure that Christchurch's centres as a whole are 

operating efficiently again, and that those most in need of recovery 

(and not all centres have that need) are assisted to that end.  Centres 

do not operate on a mutually exclusive basis and the market in which 

they operate is limited. 

14. Mr Bartlett put to Mr Stevenson for the Council the following extract 

from Dr Fairgray's evidence, as referred to by the Environment Court in 

the PC 22 decision: "Retailers will make their decision based on the 

whole market and where best to serve that market"30.  That is true. 

Retailers know their markets. However, while that might result in 

certain types of commercial development grouping in certain areas  

and others grouping elsewhere, the reality is that all retailing in a 

region is competing to entice consumers to spend the same limited 

                                                
26

  Evidence of Marius Ogg, paragraph 4.2. 
27

  Evidence of Timothy Heath, Table 8 at paragraph 18.9. 
28

  Evidence of Marius Ogg, paragraph 5.15. 
29

  Transcript, p 379/5-12.  As Mr Ogg said when presenting the summary of his evidence, 
the terms of leases obtained immediately after the earthquakes outside of the city for 
tenants who occupied CBD space prior to the earthquakes typically ranged from one to 
six years, with an average of four to five years – transcript, p 378/30-45. 

30
  Transcript, p 273/28-34. 
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pool of money that is available to them.  As Mr Heath put it, "what I 

would say is all centres are competing for a set quantum of retail 

expenditure available in the market within Christchurch on any given 

year"31.  And, where recovery is front and centre, a more directive 

approach is warranted. 

15. Accordingly, the Replacement Plan does need to direct development to 

where it is needed to expedite recovery.  Reference has been made 

during the hearing to an extract from the Christchurch Central 

Recovery Plan, Te Mahere 'Maraka Ōtautahi' ("CCRP") in which it was 

said that, while the draft Central City Plan prepared by the Council 

proposed restrictions on development outside the Central City to 

protect the CBD, the CCRP, together with the anchor projects and 

amended regulatory framework, "provides a compelling case for 

continued investment in the central city and it is not considered 

necessary or desirable to restrict suburban development to achieve the 

aspirations of the [CCRP]"32. 

16. Both Mr Osborne and Mr Heath expressed views that differed from this 

view.  Mr Osborne expressed the view that he considered that 

restrictions on suburban development were necessary in relation to the 

provision of offices33 and Mr Heath expressed the same view in relation 

to retail provisions.  However, Mr Heath's views were expressed with 

the qualifier that they related to the Styx and North Halswell greenfield 

areas34. 

17. The point was picked up again in relation to offices in centres during 

Judge Hassan's questioning of Mr Stevenson35.  Reference was made 

to the Property Economics report36 recommendation for a 500m2 

restriction on offices as a permitted activity outside the Central City.  

Mr Stevenson expressed the opinion that provision needed to be made 

for "choice still" and that "there is a need to signal that we have an 

open door in centres", but accepted the point that, in saying that, he 

was at odds with Mr Osborne's evidence; Mr Osborne being the 

                                                
31

  Transcript, p 139/8-10.  
32

  CCRP p 105. 
33

  Transcript, p 101/23-102/21. 
34

  Transcript, p 177/23-178/45. 
35

  Transcript, p 343/29-345/6. 
36

  Appendix 8.3 to the s 32 report. 
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Council's expert on the question of risk posed to the redevelopment of 

the Central City37. He acknowledged that the unlimited area threshold 

for offices outside the Central City posed a risk to the recovery of the 

Central City and added that, if the Panel was minded to limit office 

development in district centres, "then that would aid certainly recovery 

of the Central City"38. 

18. Different expert witnesses have, on behalf of their clients, expressed 

views on the relative benefits and detriments that might be achieved 

through different approaches to the sizes of commercial developments 

in KACs, the sizes of KACs themselves and the extent to which 

ancillary office and retail activities should be permitted in industrial 

zones.  However, with one exception, no one has taken issue with – 

and most have supported – the centres-based approach taken in the 

proposals.  That exception is Dr McDermott.  Dr McDermott's clients39 

each promoted relatively confined changes to the proposals40.  Yet he 

sought, in supporting those changes, to raise a case against the 

centres-based approach in the proposals as a whole.  It is not clear 

why he felt the need to do that. 

19. Dr McDermott's proposal for an unrestrained plan which considered 

retail distributional effects on a case-by-case basis41 seem to be a 

general thesis42; not focused on Christchurch-centric issues or on the 

practical considerations or documents that guide Christchurch's 

recovery.  He had difficulty in explaining the mechanisms within a plan 

that might enable his broad retail distribution approach to be given 

effect or to identifying any evidence in support of an approach of that 

sort43. 

                                                
37

  Transcript, p 344/8-39. 
38

  Transcript, p 344/42-345/1. 
39

  Memorial Avenue Investments Limited and KI Commercial Limited. 
40

  Memorial Avenue Investments Limited sought adjustments to the policies in the 
Industrial Proposal and KI Commercial Limited sought to rezone its Addington site from 
commercial mixed use to commercial core – i.e. bringing it more fully within the 
centres-based approach. 

41
  Something that the proposals deliberately do not do at all given the policy-based 

approach that is taken towards centres.  
42

  Based upon his "experience", rather than on evidence or economic analysis – 
transcript, p 922/5-923/14. 

43
  Transcript, p 919/20-921/3. 
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20. However, in his answers to questions, he accepted that: 

(a) This is not a business as usual plan.  There is a case for it to 

promote efficiencies in the use of infrastructure44; 

(b) The centres-based approach does not limit development 

outside the CBD, but instead enables it in centres throughout 

the city45; 

(c) There is more than sufficient office and retail space to cater for 

business recovery for the life of the Plan46; and 

(d) Attracting further private sector investment into the Central City 

is important to maintain amenity and to allow amenity to 

recover47. 

The prospect of controlled or permitted activity status for urban 
design assessment 

21. The Panel has raised three options which would have the potential to 

provide an easier consenting pathway as far as urban design 

assessments in the Commercial Proposal are concerned. 

22. The options would see an activity having permitted or controlled 

activity status if it: 

(a) complies with design guidelines or an ODP previously approved 

by the Council; or 

(b) is approved by an urban design panel; or 

(c) is certified as complying with the urban design provisions in the 

plan by an urban design expert from a Council-appointed list of 

experts (such certification perhaps then being peer reviewed by 

another approved expert). 

                                                
44

  Transcript, p 1185/20-35. 
45

  Transcript, p 1181/43-1182/5. 
46

  Transcript, p 915/44-916/12. 
47

  Transcript, p 1193/1-10. 
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ODP/design guidelines 

23. In response to questions, Ms Whyte noted that one benefit of using 

design guidelines as opposed to having more detail in a plan is that 

"there is a much clearer understanding between all of the parties as to 

the actual expectations and it is typically delivered in a nice narrative 

and illustrative approach that typically fits quite badly within the 

statutory plans"48. 

24. Mr Clease said that he had not turned his mind to such an approach, 

but that it "could work"49.  He noted that most owners of large malls do 

have a plan for development over the next 10 to 15 years, though 

"those plans do change in response to different tenant demands and 

things", and therefore "it would need to be some sort of reasonably sort 

of flexible guide"50. 

25. Mr Phillips, appearing on behalf of Scentre New Zealand Limited and 

Avonhead Mall Limited, said that he had concerns about this approach, 

particularly for non-greenfields or established centres51.  He observed 

that the design of large centres "is often reactive to the changing 

demands and requirements for consumer and tenants"52.  He thought 

that this approach would lead to considerable debate between 

applicants and the Council about how much detail would go in the 

guide or plan, similar to the "squabbling" that currently occurs over 

basic outline development plans53. 

26. Judge Hassan asked Mr Lockie (development executive for Scentre 

New Zealand Limited) whether he would see any value in this 

approach.  Mr Lockie noted that resource consents are "invariably" 

varied "many times" after testing the market54.  He agreed with Judge 

Hassan's comment that the framework could possibly "end up being a 

                                                
48

  Transcript, p 403/4-7. 
49

  Transcript, p 435/31. 
50

  Transcript, p 435/42-43. 
51

  Transcript, p 544/40-41. 
52

  Transcript, p 544/43-44. 
53

  Transcript, p 545/1-8. 
54

  Transcript, p 538/18-22. 
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noose around your neck which actually does not help in terms of 

response to the market"55. 

27. Ms McDonald (the development manager of Kiwi Income Property 

Limited) noted in the course of Panel questioning that her view (as a 

client) is the value of the design guide approach to urban design would 

be "limited", and balanced by the size of development56.  Although she 

considered that urban design assessment was the "most subjective 

and the most worrying" part of the consenting process, it was still "part 

of the package" of all the other consents that would be required57. 

Vires of the ODP/guidelines option 

28. The key elements of this option would be these: 

(a) a developer and the Council would work together, prior to any 

resource consent application being made, to develop a 

comprehensive design guide or ODP, which would include 

urban design expectations; and 

(b) if a design guide or ODP is in place, an easier consenting path 

would be made available to the applicant (e.g. permitted or 

controlled activity). 

29. While this option clearly has merit in the sense of encouraging 

developers to engage with the Council on urban design issues at an 

early stage of development, it needs to be incorporated appropriately 

into the framework of the Replacement Plan. 

30. The Queenstown Airport Corporation Ltd & Ors v Queenstown Lakes 

District Council58 decision (the "Queenstown decision") has 

implications for any urban design guideline or ODP approach.  In that 

case, the Environment Court addressed the vires of rules relating to 

ODPs in Plan Change 19 ("PC19") to the Queenstown Lakes District 

Plan. 

                                                
55

  Transcript, p 538/30-31. 
56

  Transcript, p 488/32-33. 
57

  Transcript, p 487/22-24. 
58

  Queenstown Airport Corporation Limited & Ors v Queenstown Lakes District Council 
[2014] NZEnvC 93. 
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31. The Council had sought to ensure that development could not take 

place in certain areas until an ODP was in place and that any 

development would comply with an approved ODP.  Accordingly, the 

version of PC19 considered by the Court had the following features59: 

(a) there was a requirement for a single application for resource 

consent for an ODP, which would cover a group of activities 

(referred to as ODP activities); 

(b) the timeframe for processing an application for consent for an 

ODP was set in the plan; 

(c) activities in certain areas were prohibited until such time as a 

resource consent was granted for an ODP; 

(d) any use of land which did not comply with a consent for an 

ODP was a non-complying activity; and 

(e) the rules for permitted, controlled, restricted discretionary and 

discretionary activities required that the activity be "in 

accordance with" a consent for an ODP. 

32. The Court's key findings were that: 

(a) the rules failed to identify the ODP activities for which resource 

consent was required (i.e. the actual land use activities that 

would be part of an ODP)60; 

(b) the rules for permitted, controlled, limited discretionary and 

discretionary activities requiring compliance with an approved 

ODP were ultra vires section 77B of the pre 2009 provisions of 

the Resource Management Act 1991 ("RMA")61, as the rules 

required compliance with a resource consent which was not a 

standard, term or condition specified in the plan62; and 

(c) alternative rules which made an activity a non-complying 

activity in the absence of an approved ODP, and included 

                                                
59

  Ibid at [135] and [163]. 
60

  Ibid at [167]. 
61 

 The current equivalent is section 87A of the RMA. 
62 

 Queenstown Airport Corporation Limited & Ors v Queenstown Lakes District Council 
[2014] NZEnvC 93 at [183]. 
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ascertaining compliance with any approved ODP as an 

assessment matter, could be vires63. 

33. The parties responded to these findings by amending the rules and 

including an information requirement to produce a series of plans as 

part of the information that was to accompany an application for a land 

use consent for a building or a subdivision application64. 

34. Dr Somerville QC provided an opinion to the Auckland Unitary Plan 

Hearings Panel ("AUPHP") on the vires of the use of framework plans 

in the Proposed Auckland Unitary Plan ("PAUP")65. 

35. He noted that the wording of the relevant provisions dealing with non-

complying activities under the RMA has changed since the 

Queenstown decision66.  Section 87A(5) now provides that a non-

complying activity must "comply with the requirements, conditions, and 

permissions, if any, specified in the Act, regulations, plan, or proposed 

plan".  By contrast, the former 77B(5) did not stipulate that a non-

complying activity must comply with any "standards, terms or 

conditions" specified in a plan67. 

36. Dr Somerville concluded that the conclusion reached in the 

Queenstown decision (set out at paragraph 32(c) above) "can only be 

the case where the relevant subsection does not stipulate that an 

activity must comply with any requirements (or condition or permission) 

stipulated in the plan or proposed plan"68.  Accordingly, to classify 

activities as non-complying in the absence of an approved framework 

plan may be ultra vires in terms of section 87A(5)69.  

37. Auckland Council has advised the AUPHP that it does not agree with 

the conclusions expressed in this opinion and that it intends to seek a 

declaration on the vires of the approach taken in the PAUP.  The 

                                                
63 

 Ibid at [189] to [191]. 
64 

 Queenstown Airport Corporation Limited v Queenstown Lakes District Council [2014] 
NZEnvC 197 at para [13]. 

65 
 Dr Somerville QC, Re: Assessment of the Vires of Unitary Plan provisions for 

Framework Plans, 13 March 2015. 
66

  Ibid, at paragraph 51. 
67

  The wording of "standards, terms or conditions" used in former section 77B has been 

replaced with "requirements, conditions and permissions" in section 87A. 
68

  Dr Somerville QC, Re: Assessment of the Vires of Unitary Plan provisions for 

Framework Plans, 13 March 2015, at paragraph 60. 
69

  Ibid, at paragraph 62. 
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Council's view is that the determination of activity status by reference 

to the existence of a framework plan is different from, and not 

analogous to, the determination of activity status by reference to 

whether the proposal complies with an approved framework plan70. 

38. The Crown submits that the Auckland Council's approach is to be 

preferred.  If adopted, this option could be incorporated into the 

replacement plan by a framework of rules that: 

(a) clearly identify the land use activities associated with urban 

design ODPs; 

(b) do not set the activity status of an activity by reference to 

compliance with an urban design ODP; and 

(c) set the activity status of an activity by reference to the existence 

of an urban design ODP. 

Certification by an urban design panel 

39. Under this option, an urban design panel would have the power to 

certify the urban design elements of an application, which might then 

result in permitted activity status for the urban design activity. 

40. Mr Clease, in response to questions from Mr Winchester, said he 

would be "cautious about that approach"71.  He observed that the 

existing urban design panel has more of an "advisory role rather than a 

decision making role"72.  When asked whether he could see a role for a 

panel with decision making powers, Mr Clease said73: 

"I think if you had a design panel with decision making powers, 
effectively it would be like going to a mini hearing anyway, you 
would still have to sort of do your application to the panel, you 
have to go to the hearing, have a debate to try and get them 
over the line except that it is occurring without the structure 
provided by the RMA." 

                                                
70

  Memorandum on behalf of Auckland Council in response to Dr Royden Somerville QC 

advice on Framework Plans dated 9 April 2015. 
71

  Transcript, p 426/19. 
72

  Transcript, p 426/4-5. 
73

  Transcript, p 428/36-46. 
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41. Mr Phillips, appearing on behalf of Scentre New Zealand Limited and 

Avonhead Mall Limited, noted that he has "significant reservations" 

about this option74.  Having appeared in front of the existing panel 

more than 50 times, he considered it should have an advisory role only 

"rather than one that directly influences the resource consent process 

and outcomes"75.  In his experience, the panel often fails to consider 

the relevant assessment matters or RMA matters, which is a reflection 

of the make-up of the panel (non-planners)76, and its recommendations 

vary depending on the expertise, interests and tastes of those on the 

panel77.  He noted that the current panel is "not well suited to situations 

where there are conflicting opinions between Council and applicant 

experts with no consistent process for receiving, testing and 

determining expert opinion"78. 

Certification by an urban designer 

42. Under this option, an applicant would, at the time of lodging their 

resource consent application, provide a comprehensive urban design 

report prepared by someone on the Council's list of approved urban 

designers (and, possibly, peer reviewed by another person on that list).  

The urban designer would need to certify that the relevant urban 

design provisions / outcomes in the plan (e.g. at 15.8.1) had been met.  

This would then lead to a controlled or permitted activity consent path. 

43. Dr Mitchell asked Mr McIndoe why there would need to be any further 

regulatory control at a Council level if someone appropriately 

experienced and qualified had certified that a building was designed in 

accordance with the urban design guidelines in the Replacement 

Plan79.  Mr McIndoe responded that "there is a challenge in terms of 

targeting controls" and "for every high quality development that comes 

through and justifiably flies through a process, which is great, there will 

be many others that are of very, very poor quality and where the task 

for the Council officers looking at it is quite challenging, and the task 

                                                
74

  Transcript, p 543/41. 
75

  Transcript, p 543/45-46. 
76

  Transcript, p 544/1-7. 
77

  Transcript, p 544/9-15. 
78

  Transcript, p 544/17-20. 
79

  Transcript, p 70/24-37. 
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for the developer is quite challenging, to bring it up to a level which is 

above a threshold of acceptability"80. 

44. He said that the challenge is that, while the majority of people may be 

operating to the highest standards, there are some who "have no 

design awareness or sensitivity or no understanding of why something 

might be important and they all start to push the envelope, and that is 

what the controls are for"81. 

45. Mr Stevenson's views on this option were these82: 

"I think incentivising good development and providing an easy 
path has merit and I would support that. It is whether controlled 
activity status is the best means of incentivising that or whether 
a standard compliance and development that is permitted 
enables that, the difficulty obviously with a permitted standard is 
that it is reliant on work to ascertain whether it is compliant or 
not, so perhaps control does have merit in that situation." 

46. Ms Whyte supported the option83. She noted that if the Panel was 

seeking to be "more enabling through either controlled or permitted 

activity standards then potentially having more standards and guidance 

you could get there"84.  She later noted that a process of this kind 

would result in a "much better plan" and one that would be "quite 

innovative"85. 

47. Mr Clease felt that this option could work "as long as … there was the 

usual resource consent route if you couldn't reach agreement"86.  His 

key concern was that urban design "can be a bit subjective at times" 

and the question would be whether the urban designers would have to 

reach "wholesale agreement" or whether agreement except in respect 

of (say) three points might be sufficient87.  He added that he was 

"thinking off the cuff"88. 

                                                
80

  Transcript, p 70/39-45. 
81

  Transcript, p 72/9-14. 
82

  Transcript, p 355/27-33. 
83

  Transcript, p 399/6. 
84

  Transcript, p 399/38-30. 
85

  Transcript, p 404/1-8. 
86

  Transcript, p 441/8-9. 
87

  Transcript, p 441/10-13. 
88

  Transcript, p 441/13-14. 
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48. Mr Bonis felt that the certification process would need to be "very, very 

clear as to the outcomes that were anticipated through how that 

mechanism worked"89.  In other words, it would need to be clear to the 

certifier and peer reviewer that "it is not about necessarily optimising 

the consequences, but it is the going through and making sure that the 

urban design assessment matters are appropriately reflected within the 

development that is in front of them"90. 

49. Mr Phillips, appearing on behalf of Scentre New Zealand Limited and 

Avonhead Mall Limited, could see merit in this approach.  In particular, 

he thought "it would enable applicants to engage design experts to 

work collaboratively over the life of a project with a confidence that 

their input will actually make a difference rather than be open to 

subjective debate by the time they hit the consenting process"91.   

50. He observed92: 

"That approach would also remove the potential for subjective 
debate between design professionals which in my experience is 
common, or the threat, for want of a better term, of consent 
being declined if Council requested design changes [are] not 
made – I think Dr Mitchell noted in his question to Mr Clease, 
that such an approach would put control in the hands of 
proponents and in my view, that sort of hits the nail on the head 
in terms of its main benefit and attraction in terms of providing 
certainty." 

51. As he noted, this approach "would also clearly incentivise applicants to 

adopt good urban design given the clear procedural benefit of doing 

so"93. 

52. He did however have some limited reservations in relation to the way 

in which the rule might be drafted and administered, the way in which 

the urban design experts would be approved, and the need to ensure 

that parties who choose the alternative restricted discretionary 

consenting path do not suffer94. 

                                                
89

  Transcript, p 461/26-29. 
90

  Transcript, p 461/30-34. 
91

  Transcript, p 545/20-23. 
92

  Transcript, p 545/32-39. 
93

  Transcript, p 545/41-43. 
94

  Transcript, p 546/5-9. 
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53. Mr Phillips noted that the Council currently runs a streamlined resource 

consent approach for simple resource consents95, under which 

approved planners can prepare and submit simplified resource consent 

applications. 

54. The certification approach has met with support from submitter 

representatives.  Mr Lockie (development executive for Scentre New 

Zealand Limited) thought that the certification option sounded "highly 

workable"96.  Ms McDonald (development manager for Kiwi Income 

Property Limited) observed that this option would be of assistance 

because the company already engages an urban designer to review its 

designs, so it would just be the case of getting the design peer 

reviewed97. 

55. In the Crown's submission, this is the preferred practical option. It 

would favour it to the approach taken with urban design in the 

Commercial Proposal. 

Legal principles on a certification process 

56. The relevant principles are the same as those discussed in paragraphs 

6 to 18 of the Crown's closing submissions for the natural hazards 

proposal.  The salient parts of those submissions are repeated here. 

57. For a permitted or controlled activity rule to be valid98: 

(a) there must be no unlawful delegation of the Council's decision-

making power; and 

(b) the rule must be sufficiently certain so as to avoid invalidity. 

58. A condition on a resource consent may provide for certification, 

provided that there is no unlawful delegation of the Council's decision-

making power.  The leading authority in this area is the Court of 

                                                
95

  Transcript, p 546/14-24.  See also 
http://www.ccc.govt.nz/homeliving/goaheadbuildingplanningS00/resourceconsent-
s05/streamlinedapplicationprogramme-s05-02.aspx. 

96
  Transcript, p 539/9. 

97
  Transcript, p 489/35-42. 

98
  Countdown Properties Limited v Dunedin City Council (1994) NZRMA 145 at 173, 

applying A R & M C McLeod Holdings Limited v Countdown Properties Limited (1990) 
14 NZTPA 362. 

http://www.ccc.govt.nz/homeliving/goaheadbuildingplanningS00/resourceconsent-s05/streamlinedapplicationprogramme-s05-02.aspx
http://www.ccc.govt.nz/homeliving/goaheadbuildingplanningS00/resourceconsent-s05/streamlinedapplicationprogramme-s05-02.aspx
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Appeal's decision in Turner v Allison99.  In that case, Richmond J found 

that certification conditions were valid because the task of the expert 

who was to undertake the certification task was "to set a standard 

using her own skill and judgment", and acting as a 'certifier' in this 

manner was different to acting as an arbitrator100.   

59. In its recent decision in Re Canterbury Cricket101, the Environment 

Court cited Turner v Allison and observed that "[w]hile a condition of 

consent may leave the certifying of detail to another person (typically a 

Council officer) using that person's skill and experience, the court 

cannot delegate the making of substantive decisions". 

60. In the case of a permitted activity rule, certification needs to be capable 

of objective analysis.  In Twisted World Limited v Wellington City 

Council102, the Court noted that permitted activities "fall for objective 

ascertainment".   

61. In Carter Holt Harvey Limited v Waikato Regional Council103, the 

Environment Court considered whether a permitted activity rule may be 

appropriate in a situation where expert analysis was required to 

determine the appropriate nitrogen discharge allowance for a farm.  

The Court described the permitted activity rule (drafted by expert 

planners in caucusing) as "a very complex rule" because it needed to 

set out detailed processes and information requirements in order to 

calculate the appropriate nitrogen discharge allowance for a farm and 

in order to determine compliance with a nitrogen management plan. 

62. The Court observed that the processes involved "require a reasonably 

high level of expert involvement and a consistent approach".  While the 

Court accepted that some of the terms in the rule could be defined 

objectively, "the interpretation of others involves input of site specific 

expert analysis and judgement that cannot be adequately specified in a 

permitted activity rule".  Ultimately, the Court concluded that104: 

                                                
99

  Turner v Allison [1971] NZLR 833 (CA). 
100

  Ibid, at 856. 
101

  Re Canterbury Cricket [2013] NZEnvC 184 at [126]. 
102

  Twisted World Limited v Wellington City Council EnvC Wellington W024/2002 at [63]. 
103

  Carter Holt Harvey Limited v Waikato Regional Council EnvC Auckland A123/2008. 
104

  Ibid, at [144]. 
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"Although the same procedure is to be followed throughout the 
catchment, the application to each property requires discretion 
to recognise site specific variations. We find that overall the 
task required of any rule to implement Policy 3(b), in particular, 
is too complex and requires considerable expert technical input 
such that it is inappropriate as a permitted activity." 

63. An example of a peer review process that might be appropriate in the 

case of activity standards for a permitted or controlled activity was 

given in Housing New Zealand Corporation v Manukau City Council105, 

where a certification condition on a designation required a group of 

three suitably qualified independent persons, approved by the Council, 

to establish when a particular trigger level had been met in terms of 

noise.  The condition was held to be valid, with the Court noting that a 

certifier condition does not confer on the certifier a judicial function, 

and therefore does not confer powers to settle a dispute, with a 

decision that is binding, as are held by a court or tribunal. 

64. In Environmental Defence Society Incorporated v New Zealand King 

Salmon Company Limited106, the Board of Inquiry had indicated that it 

intended to structure conditions such that: 

(a) a set of 'objectives' for water quality and ecosystem function 

would specify the outcomes that were to be achieved; 

(b) prior to development, a baseline report would be prepared by 

an independent person(s) specifying the initial Water Quality 

Standards (to set thresholds for compliance with the objectives) 

and presenting results from monitoring and analysis; and 

(c) a peer review panel, approved in writing by the Council, would 

review and assess the baseline report, and make 

recommendations to the Council for its approval. 

65. While it was argued that the Board was delegating its decision-making 

or judicial function, the High Court disagreed.  It considered that "it can 

reasonably be inferred that those with the expertise to carry out this 

work will, in its detail at least, apply matters of judgement within their 

                                                
105

  Housing New Zealand Corporation v Manukau City Council EnvC Auckland A143/01. 
106

  Environmental Defence Society Incorporated v New Zealand King Salmon Company 

Limited [2013] NZHC 1992, [2013] NZRMA 371. 
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expertise as to how the measurements are undertaken and reported. 

Given the expertise involved, that is inevitable and it does not 

constitute a component of the decision-making that ought to be carried 

out by the Board"107. 

66. There would appear to the Crown to be no reason why a concise set of 

urban design criteria could not be devised in such a way as to be able 

to be applied and certified by appropriately qualified experts.  

67. A certification rule might also avoid concerns regarding any wholesale 

delegation of the Council's decision-making power.  Potentially, there 

could be no delegation of a decision making power if a decision has 

already been made at the plan review stage that the provision of an 

urban design certification issued (and perhaps also peer-reviewed) by 

a Council approved urban designer would be sufficient to appropriately 

provide for the urban design outcomes sought by the plan to allow for a 

more permissive activity status, without the need for a Council 

reassessment of urban design matters. 

68. From a practical perspective, controlled activity status may have some 

advantages over permitted activity status, as it could: 

(a) enable the imposition of conditions on a resource consent 

requiring (for example) that a development be built in 

accordance with the urban design certification; and 

(b) allow the Council to recover any costs associated with consent 

administration and monitoring. 

The urban design criteria 

69. The urban design criteria in 15.8.1, in the Crown's submission, are in 

need of further refinement in the event that the current restricted 

discretionary regime for urban design is retained or if they are used as 

a default mechanism for urban design in the event that permitted or 

controlled activity status for urban design is used. 

                                                
107

  Ibid, at [120]. 
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70. The difficulty with the provisions as drafted is that they are framed, 

through the use of the words "Whether the development …" as a form 

of checklist.  The Crown would prefer a considerably shorter list of 

criteria and an outcome-focused approach, along the lines of that 

suggested by Mr Clease on page 21 of his evidence-in-chief.  

However, even that list, as Mr Clease accepted108, is phrased in terms 

that are subjective and may need to be rephrased to enable members 

of the public to understand sufficiently clearly what is meant by them. 

71. As Mr Stevenson accepted109, an introductory paragraph would be 

valuable for this provision to explain that the criteria are to be 

considered collectively and are not to be used as a checklist. 

A revised structure for the proposals 

72. As a result of the substantial changes that have been made to the 

proposals during the course of this hearing process, the structure used 

for the proposals may no longer be appropriate.  With so much 

repetitive detail having now been removed, it would appear to be more 

sensible for the tables used in the proposals to be abandoned and for 

a more condensed structure, of the type suggested by Ms Whyte in 

Exhibit 1, to be used instead.  As Mr Stevenson accepted110, a full 

revision of the proposals with these things in mind is likely now to be 

needed in order to better achieve the expectations for clarity, 

conciseness and usability contained in the Statement of Expectations 

and the Strategic Directions Objectives. 

Community corrections facilities in industrial zones 

73. As outlined by Yvonne Legarth in her evidence111, the Crown and the 

Council agree that community corrections facilities should be included 

as a permitted activity in each of the industrial zones112. 

74. Mr Bligh for Gelita NZ Limited confirmed that he has no objection to 

community corrections facilities being permitted in industrial zones in 

                                                
108

  Transcript, p426/43-427/2; p441/19-40.  
109

  Transcript, p 353/25. 
110

  Transcript, p 355/35-45. 
111

  Transcript, p 827/41-45. 
112

  Mr Stevenson's statement of rebuttal evidence dated 1 May 2015, at paragraph 33.4. 
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principle, but seeks that the office component of any such facility be 

required to be "ancillary", in line with other office activities in the 

industrial zones113. 

75. For community corrections facilities, it is difficult to envisage how any 

requirement that offices be ancillary to a primary activity occurring on 

the site would work in this context.  Office activity is a necessary and 

fundamental component of the types of activity that would occur under 

the definition of community corrections facility (i.e. "administrative and 

non-custodial services", including "probation, rehabilitation and 

integration services, assessments, reporting, workshops and 

programmes")114. 

76. The changes sought by Mr Bligh would therefore prevent community 

corrections facilities from establishing in industrial zones as permitted 

activities.  The Crown submits that such restrictions are inappropriate.  

As Ms Legarth explained in her evidence: 

(a) the effects of community corrections facilities are predictable 

and can be readily managed by complying with the built form 

standards115; 

(b) this approach is not inconsistent with the relevant objectives 

and policies and provides for significant social benefits116; and 

(c) there are two existing community corrections facilities in 

industrial zones and reverse sensitivity has not been an issue 

at either of those sites117. 

An innovative plan? 

77. These proposals have come a very long way since they were notified.  

In the event that the material changes that have been made to date 

were combined with: 

                                                
113

  Transcript, p 102540 to page 1026, line 8. 
114

  See also Ms Lisa Taitua's evidence on behalf of the Crown for the Residential 
Proposal hearing, at paragraph 6.2.  Ms Taitua's evidence is available for download at 
http://www.chchplan.ihp.govt.nz/hearing/chapter-14-residential/ under the heading 
'Submitter evidence'. 

115
  Ibid, at paragraph 7.11. 

116
  Ibid, at paragraph 7.13. 

117
  Ms Legarth's statement of rebuttal evidence dated 1 May 2015, at paragraph 4.2. 

http://www.chchplan.ihp.govt.nz/hearing/chapter-14-residential/
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(a) permitted or controlled activity status for urban design 

considerations and clearer urban design assessment criteria; 

and 

(b) the adoption of a simpler and consolidated structure for the 

proposals, 

then not only will the Crown's objectives have been satisfied but the 

Crown would regard the proposals as reducing prescription and 

resource consenting materially and as being enabling and innovative.  

They would provide a sound response to the plea of Mr Hanafin from 

Generation Zero to "look past the loud demands of the present and 

plan our city for the needs of the future"118. 

Potential conflicts of interest on the part of expert witnesses 

78. During the course of this hearing, issues have arisen in relation to the 

circumstances in which members of the same firm may give expert 

evidence on behalf of different clients who may not have the same 

interests. 

79. In the schedule to these submissions, analysis of the following 

principles is provided, to enable the Panel to draw from them as 

appropriate: 

(a) the "apparent bias" principles that apply to decision-makers; 

(b) the general conflict of interest principles as they apply to 

lawyers; and 

(c) the conflict of interest principles which have been applied to 

expert witnesses. 

80. The principles may be summarised in the following way: 

(a) A judicial or quasi-judicial decision maker will be regarded, in 

public law terms, as having breached the rules of natural justice 

if the reasonable and informed observer would think that the 

                                                
118

  Transcript, p 1132/27-28. 
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impartiality of the decision-maker might be affected by his or 

her prior or conflicting interest. 

(b) Lawyers have potentially conflicting duties to disclose all 

relevant information to clients of their firm and not to use 

information that is confidential to a client for the benefit of any 

other person.  Moreover, the apparent bias principles will apply 

to barristers and solicitors acting in litigation to prevent them 

from acting in circumstances which might cause them to breach 

those duties.  The existence or otherwise of information barriers 

will be relevant in informing the reasonable and informed 

observer's views. 

(c) There would appear to be no relevant authorities on the issue 

of members of the same firm giving expert evidence on behalf 

of different clients having different interests in a proceeding. 

Authorities considering the issue of expert witnesses who are 

not independent of the party by whom they are called have 

concluded that a lack of independence goes to weight, rather 

than to admissibility. 

81. None of these principles are directly on point here but they do serve as 

touchstones which have relevance to the issue.  

82. At a practical level, it would appear to be not uncommon in resource 

management proceedings for members of planning, economics and 

other consultancies to act for multiple parties, having different 

interests, in a case.  The position in resource management 

proceedings is perhaps a reflection of the relatively small number of 

consultancy firms in our market from which witnesses with appropriate 

expertise can be selected in significant, multi-party litigation such as 

this. 

83. It may be that, having regard to an expert witness' obligation of 

objectivity, principles similar to those applying to decision-makers and 

lawyers engaged in litigation could be seen to apply.  That is to say, it 

could be asked whether the reasonable and informed observer would 

think that the objectivity of an expert witness might be affected by 

reason of the fact that another member of the witness' firm acts for 
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another party with a different interest in the litigation.  The reasonable 

and observer will always need to be well informed.  They will need to 

know: 

(a) the nature of the case for each party; 

(b) the extent to which the points on which the cases differ affect 

each party; 

(c) the extent to which the disciplines of the respective members of 

the firm differ; 

(d) the extent to which the evidence given by one member of the 

firm is relevant to the evidence of the other; and 

(e) whether, if there is an overlap on any of the scores, information 

barriers are in place and the nature of those barriers. 

84. In the event that, having regard to that information, the observer would 

think that the objectivity of an expert might be affected, then the weight 

to be given to the evidence of that expert would be adjusted 

proportionately. 

85. There would appear to be no reason why the reasonable and informed 

observer would not be the arbiter of the issue in any given case.  It is 

the test used in considering objectivity on the part of decision-makers 

and conflicts on the part of lawyers.  It is the standard used in the 

Auditor-General's guidelines on managing conflicts of interest in the 

public sector119 and it is, for example, the test used for considering 

reasonableness in the law of tort. 

86. The application of a reasonable and informed observer test ought not 

to affect adversely the expertise available to a specialist tribunal.  The 

reasonable and informed observer does not act on a superficial basis.  

He or she is well informed. 

                                                
119

  Controller and Auditor-General, Managing Conflicts of Interest: Guidance for Public 

Entities, June 2007 – See paragraphs 1.1, 1.2, 1.10, 1.11, 2.1, 2.2, 2.3, 2.8 and 2.9. In 
2.8 it is said "When considering how to manage and identified conflict of interest… the 
question is not limited to whether the member or official concerned is likely to act 
improperly. Managing conflicts of interest also involves considering appearances – 
what an outside observer might reasonably perceive. Most often, what needs to be 
managed (and be seen to be managed) is the risk of the adverse public perception that 
could arise from the overlapping interests." 
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87. The observer would, for example, be likely to conclude that objectivity 

would be affected if the same expert, or two experts from the same 

disciplines within the same firm, acted for different parties whose 

interests did not align on the same or similar issues.  But the observer 

would be unlikely to conclude that the objectivity of different people 

from different disciplines within the same firm acting for different parties 

on different, and non-intersecting, issues could be affected.  

88. For example, in relation to the Replacement Plan, different members 

from different disciplines within a particular consulting firm are assisting 

the Council on natural heritage and ecological matters and the Crown 

on matters relating to the Central City.  The Crown has not perceived 

there to be difficulties in these circumstances.  But there will be many 

different scenarios in between which could only be addressed on a 

case-by-case basis. 

89. It would be to the benefit of the future conduct of these hearings for the 

principles that the Panel considers to be relevant to be expressed for 

the parties. 

DATED 10 June 2015 

 

 

    …………………………………………………. 
    Paul Radich QC/Cedric Carranceja 
    Counsel for the Crown 
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SCHEDULE:  APPARENT BIAS AND CONFLICT OF INTEREST 
PRINCIPLES 

 
 

Presumptive bias principles applying to decision-makers 
 
1. For decision-makers, conflicts of interest are bound up within the 

broader concepts of natural justice and the rule against bias.  The 

fundamental principle is that no one may be a judge in his or her own 

cause120.  Impartial decision making requires avoiding both actual and 

indirect or presumptive bias121. 

2. A full bench of the High Court in Zaoui v Greg said122: 

"The rule against apparent bias arises from the importance of 
ensuring the confidence of the public, as well as the parties, in 
the fair and impartial administration of justice.  Justice should 
both be done and seen to be done, reflecting the fundamental 
importance of the judicial decision-maker's independence and 
impartiality … Public perception, provided it is based upon an 
informed view of the facts, is critical…" 

3. While the test for assessing bias based on a direct pecuniary interest is 

traditionally strict (no matter how small), the test for presumptive bias is 

"[w]ould the reasonable, informed observer think that the impartiality of 

the adjudicator might be/might have been affected?"123. 

4. The facts and context are critical in determining whether a bias (and 

conflict of interest) exists.  Bias by the decision-maker does not need 

to be conscious; the potential for subconscious bias may be enough124. 

5. An example in the resource management context is provided through 

His Honour Judge Jackson's former role as honorary National 

President of the Royal Forest and Bird Protection Society Inc ("Forest 

and Bird") until 1996.  Fourteen years after relinquishing his position, 

the Judge declared it in Environment Court proceedings involving 

                                                
120

  R v Bow Street Metropolitan Stipendiary Magistrate, ex parte Pinochet (No 2) [2000] 1 

AC 119. 
121

  In Wilson v Attorney-General the High Court stated at [40]:  "In a community governed 
by the rule of law, judicial impartiality is of constitutional importance." 

122
  Zaoui v Greg HC Auckland, CIV 2004-404-317, 31 March 2004, Salmon and Harrison 

JJ at paragraph [42(b)]. 
123

  Ngati Tahinga & Ngati Karewa Trust v Attorney-General (2003) 16 PRNZ 878 (CA) at 
paragraph [15].  See also Muir v Commissioner of Inland Revenue [2007] 3 NZLR 495 
(CA) and Saxmere Company Limited v Wool Board Disestablishment Company 
Limited [2009] NZSC 72. 

124
  See for example Pirihira Fenwick v Jillian Naera [2015] NZSC 68, at [62]. 
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Forest and Bird125.  Given the time delay, and his understanding that 

Forest and Bird had had no part in the matters in issue in the case at 

the time of his involvement, he took a view that he could sit but gave all 

parties the opportunity to respond.   

6. In a later case, the applicant raised concerns as to the Judge acting126, 

relying on a statement that Forest and Bird was "heavily involved" in 

submissions on the Mackenzie Basin in the 1990s.  Judge Jackson 

noted that he had not advised on the relevant matters.  However, he 

accepted that a fair-minded lay observer may consider his perceptions 

to be affected due to his previous involvement in Forest and Bird127 

and, on the basis that "the most important consideration is that justice 

should be seen to be done", disqualified himself from sitting on the 

appeals128. 

Conflict of interest principles applying to lawyers 

7. While the principles applying to lawyers emerge from a regulatory 

scheme and so do not have direct application to expert witnesses, it is 

helpful to consider them as a touchstone. 

8. The duties of lawyers are set out in the Lawyers and Conveyancers 

Act (Lawyers: Conduct and Client Care) Rules 2008 ("Conduct and 

Client Care Rules").  Importantly, Rule 2 requires a lawyer to "uphold 

the rule of law and to facilitate the administration of justice".  Rule 2.1 

states that "the overriding duty of a lawyer is as an officer of the court". 

9. Lawyers owe a duty of loyalty to their clients.  Rule 5 requires that a 

lawyer must be independent and free from compromising influences or 

loyalties and Rule 5.1 adds that the lawyer/client relationship "is one of 

confidence and trust that must never be abused". 

                                                
125

  Royal Forest and Bird Protection Society Inc v Waitaki District Council [2010] NZEnvC 

431.  No objections were received and ultimately this appeal was withdrawn.   
126

  Royal Forest and Bird Protection Society Inc v Canterbury Regional Council [2012] 
NZEnvC 244. 

127
  Ibid, at paragraph [30]. 

128
  Ibid, at paragraph [33].   
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10. Chapter 6 sets out rules related to client interest.  Rule 6.1 requires 

that a lawyer may not act129 for more than one client on a matter where 

there is a more than negligible risk that a lawyer may be unable to 

discharge the obligations owed to the clients.  This principle applies to 

lawyers of the same practice acting for more than one party130.  In 

litigation, Rule 13.6 requires131 that a lawyer (a term which will include 

the lawyer's firm) must not act in a dispute for two or more parties 

whose interests are not the same or where the lawyer will be unable to 

ensure the discharge of any duty owed. 

11. A key provision in the Conduct and Client Care Rules is Rule 8.7 which 

prevents a lawyer (and therefore the lawyer's firm) from using 

information that is confidential to a client (including a former client) for 

the benefit of any other person.  When combined with Rule 7, which 

obliges a lawyer to disclose all relevant information it holds to its 

clients, difficulties arise when a firm is acting for clients with competing 

interests and holds information that is relevant to those competing 

interests. 

12. Rule 8.7.1 sets out the circumstances in which a lawyer must not act 

against a former client  of the lawyer or of any other member of the 

lawyer's practice, being where: 

(a) the lawyer holds information confidential to the former client; 

(b) disclosure of that information would likely adversely affect the 

interests of a former client; 

(c) the risk of disclosure is more than negligible; and 

(d) the fiduciary obligation owed to the former client would be 

breached. 

13. These principles mirror those which apply to a firm acting for more than 

one client which may have different interests in the same transaction or 

proceeding. 

                                                
129

  An exception for informed consent, limited if it becomes apparent that the lawyer will 

not be able to discharge their obligations, is provided in rules 6.1.1 and 6.1.2. 
130

  Rule 6.2. 
131

  Rule 13.6.2 provides a possible exception for informed consent. 
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14. Rule 8.7.2 of the Conduct and Client Care Rules states that Rule 8.7.1 

is not breached where an effective information barrier (also known as a 

"Chinese wall") is established.  Rule 8.7.3 states that such a barrier is 

effective when, in all the circumstances, there is a negligible risk that 

confidential information of the former client will be disclosed.   

15. A key difference in case law on conflicts of interest for lawyers is the 

differentiation between potential conflicts arising in transactional and in 

litigation.  Disputes arising from transactional matters are based on 

"legal foundation, in the form of a recognised right which is likely to be 

breached"132.  This is separate to the Court invoking its inherent 

jurisdiction in litigation matters enabling it to "generally control the 

actions of solicitors or others".133  Therefore, while providing important 

background information on the scope of duties134: 

"It is important not to conflate the principles which must be 
considered when practitioners act on commercial transactions 
in circumstances where the interests of one client for which 
they act might be contrary to the interests of another, with the 
principles which apply to practitioners conducting litigation 
before the Court." 

16. The apparent bias principles may also be relevant to barristers and 

solicitors acting in litigation.  If a lawyer has an apparent conflict of 

interest, this may result in justice not being seen to be done.  For 

example, in Black v Taylor135 the Court of Appeal disqualified a lawyer 

from acting in litigation between family members when he had 

previously acted for family members on both sides of the dispute.  The 

Court held that the inherent jurisdiction of the Court provided the basis 

for its actions136 and concluded (per Richardson J)137: 

Disqualification will ordinarily be the appropriate remedy where 
the integrity of the judicial process would be impaired by 
counsel's adversarial representation of one party against 
another. … The legitimacy of judicial decisions depends in large 
part on the observance of the standards of procedural justice. 

                                                
132

  Russell McVeagh McKenzie Bartlett & Co v Tower Corporation [1998] 3 NZLR 641 at 

647 (CA). 
133

  Ibid. 
134

  Mike Pero Mortgages Limited v Mike Pero [2014] NZHC 2798 at paragraph [48].   
135

  Black v Taylor [1993] 3 NZLR 403 (CA). 
136

  Ibid, at page 412. 
137

  Ibid. 
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17. Richardson J concluded that reasonable members of the public, 

knowing of the lawyer's relationship with the parties, would consider 

that justice would not be seen to be done.138  Accordingly, the lawyer 

was disqualified from acting. 

18. In the leading case Russell McVeagh McKenzie Bartlett & Co v Tower 

Corp139, the Court of Appeal considered that three questions 

emerged140: 

(a) whether confidential information is likely to, if disclosed, 

adversely affect the interests of the client or former client; 

(b) whether, in the particular factual circumstances, there is a real 

or appreciable risk that the confidential information will be 

disclosed; 

(c) if the first two questions are answered affirmatively, whether, 

recognising the significance and importance of the special 

fiduciary relationship which gives rise to the duty of protection, 

the Court's discretionary power to disqualify the lawyer from 

acting should be exercised. 

19. In considering the application of the questions, the Court considers a 

range of competing factors including a person's right to the services of 

a solicitor of his or her choice. 

20. In Mike Pero Mortgages Limited v Mike Pero141, the High Court 

reviewed the circumstances of a lawyer acting against an existing 

client in litigation.  The Court emphasised the142: 

"… inherent jurisdiction of the Court to determine which 
persons should be permitted to appear before it as advocates.  
This is because this case concerns litigation, and there is a 
distinction drawn in New Zealand between acting on litigation, 
and acting on commercial transactions.  And it is because all 
solicitors are officers of the Court, and the powers of the Court 
in relation to their conduct of cases before it are of fundamental 
importance." 

                                                
138

  Ibid. 
139

  Russell McVeagh McKenzie Bartlett & Co v Tower Corp [1998] 3 NZLR 641 (CA). 
140

  Ibid, at 651. 
141

  Mike Pero Mortgages Limited v Mike Pero [2014] NZHC 2798. 
142

  Ibid, at paragraph [15].  See also paragraph [62].  
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21. The Court held that a fundamental element of a lawyer's fiduciary duty 

to existing clients is of loyalty and concluded that143: 

"In my opinion a fair-minded, reasonably informed member of 
the public would conclude that the proper administration of 
justice requires the removal of Buddle Findlay from the role of 
solicitors for the plaintiffs … " 

22. In Russell McVeagh the Court of Appeal mentioned the problems with 

information barriers but commented that144: 

"… internal control measures may nevertheless in some 
circumstances be both appropriate and sufficient to ensure 
protection.  Other aspects of today's conditions must also be 
kept in mind.  New Zealand is still comparatively small, and in 
some professional areas the availability of expert advice is 
limited.  That availability should not be unduly restricted by 
Court imposed control or sanctions which are not required in 
the overall interests of justice to protect individual rights." 

23. Any information barrier needs to be effective.  In Torchlight Fund No. 1 

LP (in receivership) v NZ Credit Fund (GP) 1 Limited145 the firm had 

not proposed an information barrier until legal argument began.  

However, the High Court commented that in the circumstances of that 

case (a large former client of the firm) "I doubt whether an information 

barrier would be effective in negating the risk of disclosure."146 

Conflict of interest principles applying to expert witnesses 

24. Neither the RMA nor the Environment Court Code of Conduct 2014 

refer specifically to 'conflicts of interest' on the part of expert witnesses.  

However, a conflict of interest may affect a witness' ability to discharge 

their "overriding duty to impartially assist the Court on matters within 

the expert's area of expertise" and a concurrent duty not to advocate 

for the party who engages the witness147.  These duties are the same 

as those contained in the Code of Conduct for Expert Witnesses under 

Schedule 4 of the High Court Rules. 

                                                
143

  Ibid, at paragraph [56]. 
144

  Russell McVeagh McKenzie Bartlett & Co v Tower Corp [1998] 3 NZLR 641 (CA) at 
654-655. 

145
  Torchlight Fund No. 1 LP (in receivership) v NZ Credit Fund (GP) 1 Limited [2014] 

NZHC 2552. 
146

  Ibid, at paragraph [29]. 
147

  Clauses 7.1 and 7.2 of the Environment Court Practice Note 2014. 
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25. While there are no authorities that are on point directly, the Courts 

have considered the degree to which the independence of an expert 

witness, particularly in terms of their relationship to a party in the 

proceeding, may affect the impartiality of that evidence.  The principle 

that has emerged is that a conflict of interest does not disqualify an 

expert witness from giving evidence, but any conflicts of interest must 

be disclosed, and consideration of any such conflicts may go to the 

weight given to the evidence. 

26. For example, in ANZ National Bank Ltd v Commissioner of Inland 

Revenue148, MacKenzie J said: 

"In my view, it is clear that whether or not an expert witness is 
independent of the party by whom he is called is a matter which 
goes to weight, not admissibility. A lack of independence does 
not render the evidence inadmissible. 

… 

The witness should, of course, make clear the nature of the 
involvement with the affairs of the party calling the witness, and 
should not assert an independence which does not exist." 

27. In Geddes v NZ Dairy Board149, Wild J said: 

"At modern common law there is no requirement that an expert 
be independent. 

A party, or a party's employee, if suitably qualified, may give 
evidence.  The English Court of Appeal ruled to precisely that 
effect in Field v Leeds City Council [2000] 1 EGLR 54.  The 
issue there was the competence of a surveyor employed by the 
defendant council to give expert evidence.  The Court 
unanimously ruled that he could, if suitably qualified.  May LJ 
put the matter succinctly at p 56: 

'… there is no overriding objection to a properly qualified 
person giving opinion evidence because he is employed 
by one of the parties. The fact of his employment may 
affect its weight, but that is another matter …' 

Waller LJ (also at p 56) explained that the competence of 
someone to give expert evidence depended on: 

'… whether: (i) it can be demonstrated that that person 
has relevant expertise in an area in issue in the case; 

                                                
148

  ANZ National Bank Ltd v Commissioner of Inland Revenue (2005) 18 PRNZ 114 at 

[22] and [24]. 
149

  Geddes v NZ Dairy Board CP52/97, CP30/02 at [74a]. 
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and (ii) it can be demonstrated that he or she is aware 
of their primary duty to the court if they give expert 
evidence.'" 

28. In the RMA context, in Upper Clutha Environmental Society v 

Queenstown Lakes District Council150, the Environment Court found 

that, even though qualified to express opinions, an expert witness may 

still be open to criticism for being "too close to the case"151. 

29. The expert witness in question was giving evidence for the Upper 

Clutha Environmental Society but was also "the current Secretary of 

the Society, had been either Secretary or President of the Society for 

14 years, and had appeared either as witness or spokesperson for the 

Society in at least 10 Environment Court cases"152.  His lack of 

independence or impartiality led to the Environment Court finding that it 

was "unable to place much weight" on his evidence. 

 

                                                
150

  C113/09 at [184].  
151

  Ibid, at [183].  
152

  Ibid.  


