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MAY IT PLEASE THE PANEL 

1 This closing is made for: 

 Submitter 55 - Gary Neil McVicar  

 Submitter 777 - Erroll Smith  

 Submitter 798 - John Booth  

2 The Submitters own and occupy properties at: 

2.1 The McVicar property (Submitter 55) is the owner of land at 540 Avonhead 

Road comprising 4.16 hectares, 3.08 of which would be affected by the 

extended REPA; 

2.2 The Smith property (Submitter 777) located at 302 Russley Road is 4 

hectares in size, and 1.07 hectares of which would be affected by the 

Designation Requirement; 

2.3 The Booth property (Submitter 798) situated at 549 Avonhead Road 

comprising 1.9 hectares, all of which would be affected by the extended 

REPA. 

Grounds of Opposition 

3 The Submitters previously opposed CIAL’s earlier attempt to introduce REPA 

controls over their land by way of a privately requested plan change (PC16).  

PC16 went to a hearing in 2010, and was declined in so far as the request related 

to the Submitters’ land.  The Commissioner considered that the plan change 

procedure was not the appropriate way to secure control over land owned by third 

parties (as opposed to the designation process).  This was because the remedies 

(such as compulsory acquisition) deriving from a designation procedure do not 

apply to controls achieved through a rezoning of the land.   

4 As stated in the original submission, the modification to the designation is now 

opposed for reasons that: 

 The description of the purpose of the extended designation (over the 

Submitters’ land) is too broadly worded, and goes beyond what is “reasonably 

necessary” to achieve CIAL’s (apparent) objectives in respect of the 

Submitters’ land;  
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 The need for the modification of the existing designation has not been properly 

justified;  

 Alternatives have not been adequately considered; and 

 The assessment of the effects on the Submitters’ land of modifying the 

designation by its extension is inadequate, and to the extent that it has been 

undertaken, it fails to properly account for the ‘sterilising’ effect it has on any 

further development of the land. 

5 These submissions focus on those grounds of opposition, all of which engage 

directly with the statutory tests to be applied to CIAL’s request. 

Statutory Provisions 

6 The starting point for consideration of the Submitters’ case is s 171(1), which 

states: (my emphasis) 

(1) When considering a requirement and any submissions received, a 
territorial authority must, subject to Part 2, consider the effects on the 
environment of allowing the requirement, having particular regard to— 

(a) any relevant provisions of— 

(i) a national policy statement: 

(ii) a New Zealand coastal policy statement: 

(iii) a regional policy statement or proposed regional policy 
statement: 

(iv) a plan or proposed plan; and 

(b) whether adequate consideration has been given to alternative 
sites, routes, or methods of undertaking the work if— 

(i) the requiring authority does not have an interest in the 
land sufficient for undertaking the work; or 

(ii) it is likely that the work will have a significant adverse 
effect on the environment; and 

(c)  whether the work and designation are reasonably necessary 
for achieving the objectives of the requiring authority for 
which the designation is sought; and 

(d)  any other matter the territorial authority considers reasonably 
necessary in order to make a recommendation on the requirement. 

7 The tests in s 171(1)(b) are disjunctive so that if either (i) or (ii) applies, 

consideration of alternative sites, routes or methods is required.  Consideration of 

alternatives is thus obligatory in either of the following circumstances: 

 If the Requiring Authority does not have an interest in the land sufficient to 

undertake the work; or  

http://www.legislation.govt.nz/act/public/1991/0069/latest/link.aspx?id=DLM231904
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 It is likely that the work will have significant adverse effects on the 

environment.   

Both tests met 

8 The case for the Submitters is that whereas only one of these tests need be met in 

order to justify the need to consider alternatives, both are met in this case.  CIAL 

has no legal interest in the Submitters’ land so as to justify the imposition of 

controls over what can be done on that land.  This could have been secured by an 

easement over the land (and airspace) in favour of CIAL, or by the purchase of the 

land in fee simple.  Moreover, the REPA controls will have significant adverse 

effects on the environment (of the land owned by the Submitters).   

CIAL has no interest in the land 

9 “Interest in the land” in this context must connote some form of legal ownership or 

interest in the land sufficient to enable the Requiring Authority to undertake works 

on the land (or exert control over what occurs on it), and is not to be understood in 

the sense used by Mr Bonis in a sense of ‘desire’ or ‘want’ of control over the land 

for CIAL’s own purposes.   

Significant adverse effects on the environment 

10 The assessment of effects set out in the evidence of Mr Bonis was inadequate and 

failed to identify the real potential for significant impacts on the Submitters’ land, 

and more particularly the McVicar and Booth land that is to be wholly ‘consumed’ 

by the REPA overlay.  The statement made by Mr Bonis that the Submitters’ land 

is “fully developed” with no further development potential is clearly incorrect.   

11 I have separately filed a Memorandum which identifies the development potential 

of each parcel of land under the Rural 5 zone provisions.  I have also addressed 

the prospect that the McVicar land being rezoned through the MAIL privately 

requested plan change.  From this, it is abundantly clear that there will be 

significant impacts as a result of the REPA controls.   

12 That assessment was undertaken on the assumption that the existing prohibited 

activity controls contained in the Plan apply through the designation to this land, an 

issue I comment on further in these submissions.   

13 However, CIAL, as Designating Authority, also has the right to ‘veto’ any change in 

the current land use activities, including any subdivision involving a boundary 
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adjustment (for example), by virtue of s 176(1)(b).  This provision states that the 

written consent from the Requiring Authority is required before anything which 

would ‘prevent’ or ‘hinder’ the work to which the designation relates, is necessary.   

14 It is implicit in this that CIAL will exercise ‘veto’ rights under this section reasonably 

and that it will allow activities that would not prevent or hinder the effective 

functioning of the REPA controls.  For instance, there would appear to be no 

reason why (for example) a simple boundary adjustment should not be approved, 

as this could hardly ‘hinder’ the effective operation of the REPA controls over this 

land.   

15 Accordingly, potentially the control exerted by CIAL over what can be done with 

the land will be wider than that achieved by the REPA rules contained in Chapter 9 

of the Operative Plan.  However that potential impact could be mitigated to an 

extent if there is sufficient information contained in the description of the purpose 

of the designation, if the Panel is minded to accept CIAL’s request.   

16 CIAL made much of the fact that no actual works are to be undertaken on the 

Submitters’ land, and that the restrictions only flow from controls over the land.  

However that is an artificial distinction and, in any event, it does not avoid the need 

for ‘alternatives’ to be considered in the context of s 171(1).  The reason why 

controls are sought for the land cannot be divorced from a consideration of the 

works which give rise to that claimed need.  The REPA controls are for the 

purpose of controlling land use activities for ‘risk reduction’ purposes, although the 

requirement for the extension over the Submitters’ land is necessary only as a 

result of (future) changes in the way in which the runways are to be operated by 

CIAL on its own land.   

Alternatives 

17 The Panel’s inquiry on this question is whether CIAL has acted ‘arbitrarily’ or given 

only ‘cursory’ consideration to the alternatives.   

18 There was little evidence about the consideration given by CIAL to alternative 

‘sites’ or ‘routes’.  Mr Bonis gave no consideration to that question at all, whereas 

Mr Boswell belatedly introduced an historical document, Runway 11/29 Options 

Study 2006 (Exhibit 4), which was relied upon to satisfy this statutory test.   

19 For the most part, CIAL’s case was that it had satisfied the obligation under 

subs (1)(b) to consider alternative methods by reason of the history associated 

with PC16.  Most of its case on this however related to alternative ‘methods’.  
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CIAL’s case was that the case presented by the Submitters at the hearing on 

PC16, which was accepted by the Commissioner, was that the designation 

process was the more appropriate route (or method) to a rezoning.   

20 However the obligation arising under subs (1)(b) is not confined to alternative 

methods (i.e. of obtaining control over land) but requires consideration of 

alternative sites or routes for the works giving rise to the need for the control.   

21 On this, Exhibit 4 was produced once it had become apparent to CIAL that there 

had been a gap in its evidential case.  However Exhibit 4 was the subject of an 

independent review (Exhibit 5) which identified the need for further examination of 

some of the alternatives, including by reference to different criteria.   

22 Mr Boswell confirmed that no further consideration was given to the question of 

alternatives raised by that review.   

23 On the basis of this analysis undertaken nearly 10 years ago, it would be difficult 

for the Panel to conclude that adequate consideration of alternatives has been 

given. 

24 CIAL appeared to also rely on the fact that the runway improvements are able to 

be carried out without any further planning permission because they are wholly 

contained within CIAL’s designation.  Its case was that the Panel could not 

consider any alternative sites or routes in relation to those works.  That argument 

then provided the platform for a case that, as those improvements are a ‘given’, 

there is no alternative available to CIAL to secure the protection afforded by the 

REPA controls.   

25 However, the extended REPAs are a consequence of proposals to undertake 

improvements to the crosswind runway to increase its operational capacity.  The 

works have been identified as a medium to long term alternative option to increase 

operating capacity at the airport, and to postpone construction of a possible third 

parallel runway.   

26 This is apparent from the information contained in the initial request for the 

modified extension submitted to the Council dated 31 March 2014 which is largely 

repeated in the evidence from Mr Boswell at the hearing.  The overall objective of 

CIAL is to increase the capacity of the airport to postpone construction of a third 

parallel runway.   
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27 The evidence was that this capacity can be increased by the carrying out of 

various improvements to the existing runway configuration which will enable 

simultaneous operations to occur on both runways.   

28 This is explained in paragraph 59 of the information contained within the original 

request, which states: 

CIAL therefore seeks to ensure that the land is not used in a way that 
would be inconsistent with the CIAL operations whilst not precluding the 
owners confirmed use of it for farming, and therefore seeks to include it 
within its designation now so if (or when) the land is available for purchase 
in the future, it will already be designated. 

and in paragraph 64, which states: (my emphasis) 

The main runway is used the majority of the time, and is 3000m in length.  
The cross-wind runway is currently used about 8% of the time in strong 
north-west conditions and only by aircraft of Code D size (i.e. B767) and 
smaller for landings and take-offs towards the north-west.  It is currently 
1741m in length but as is discussed later, it will be extended to 
2000m.  As discussed in more detail below, mater planning undertaken by 
CIAL has recognised the need to increase the use of the 11/29 
crosswind runway to meet demand.  The runway must however be 
extended for this to occur. 

29 This option was identified in a master planning process that concluded in 2006, at 

about the time that the Runway 11/29 Options Study was undertaken.   

30 However, there is some reference in Mr Bonis’ evidence to the fact that this Master 

Plan is about to be reviewed.   

31 In the meantime, there have also been material changes to the ‘receiving’ 

environment, including that: 

31.1 The McVicar property along with adjoining land has been identified as a 

Greenfield Priority Area for business development in the Land Use 

Recovery Plan and Chapter 6 of the RPS; 

31.2 Various improvements have been carried out to the State Highway along 

the section of Russley Road which will be potentially impacted upon by the 

extended REPA controls.   

32 The evidence given by Mr Boswell was that through the Master Plan review, CIAL 

could conceivably review its options for improvements to the current runway 

configuration in order to increase capacity.  That may eliminate extensions giving 

rise to the need for the extended REPAs.   
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33 There was insufficient evidence of recent consideration given by CIAL to 

alternative sites or routes to enable the Panel to be satisfied that CIAL has 

discharged its obligations under this statutory limb.   

Test of ‘reasonably necessary’ 

34 The Hearings Panel must also consider whether the work and designation is 

“reasonably necessary” to achieve CIAL’s objectives: subs (1)(c).  The test is an 

objective one and both the work and the designation (as a method) must be 

scrutinised under this criterion.   

35 The Submitters’ case on this point is focused on the question of whether the 

broader designation (for “airport purposes”) is “reasonably necessary” given that 

control over the land is only sought for the purpose of introducing REPA controls.  

On the state of the evidence before the Panel, its case is that it is not, at least not 

for that very broad purpose.   

36 In terms of the need for the designation (as a process) for REPA controls, reliance 

was placed on the partly unsuccessful PC16 decision, with emphasis placed on 

the Commissioner’s decision that the designation route was the more appropriate 

method for introducing controls over the Submitters’ land.   

37 CIAL then made much of the fact that the eastern end of the cross-wind runway 

the extended REPA is already shown in the City Plan as a result of the decision on 

PC16.  This affects land owned by CIAL and Calder Stewart, with whom an 

agreement had been reached (under a Memorandum of Understanding) prior to 

PC16.  No opposition had been raised to the introduction of the REPA controls 

through the PC16 process by that landowner.   

38 CIAL’s case on the need for the extension appeared to flow from the fact that the 

City Plan only provides for the REPA controls in part as a result of PC16.  

However the reasons for that have already been explained, and that background 

cannot be used to obscure the actual circumstances giving rise to the present 

need for the extended controls.   

39 The Panel should be alive to the distinction (obscured by CIAL’s argument) 

between the circumstances giving rise to the need to complete the ‘RMA’ process 

by which the extended REPAs are introduced into the City Plan, and the need for 

the extended REPAs (which are consequential to planned works to the runways).   
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40 Little additional evidence was given to enable the Panel to be satisfied that this 

criterion has been adequately addressed.  

41 It is useful here to refer to the Commissioner’s decision on PC16 because it 

records a case that was somewhat obscured by the case that CIAL presented to 

this Hearings Panel.  The decision is attached, and attention is drawn to: 

41.1 The background on page 2 which describes the modifications required to 

the crosswind runway to enable the adoption of a different operational 

mode to increase capacity of the airport; and the observation made that the 

City Plan already contains REPA controls of the kind suitable to the runway 

in its present form.  In this regard, reference was here being made to the 

City Plan as it was prior to the plan being amended by PC16, which was 

only declined in part; 

41.2 A summary of the changes proposed by PC16 on page 4; 

41.3 A summary of Mr Boswell’s evidence describing the planned operational 

changes on page 6, and in particular the statement in the concluding 

paragraph on that page: 

An anticipated change in the nature of aircraft using the cross-
runway under SIMOPS – coupled with the projected installation of 
instrument landing systems – gives rise to the need to widen and 
lengthen that runway, and to redefine the REPAs at each end. 

42 It was difficult to establish from CIAL at this hearing that the basis for the REPA 

controls as explained at the hearing in PC16 holds true today.  The issue was 

obscured by CIAL’s evidential case.  There were suggestions made that the 

extended REPAs are already required, and reference was made more than once 

to the fact that the extended REPAs were only allowed in part by PC16, and that 

the remaining controls over third party owned land is to “complete the existing 

situation”.   

43 However, the provision made (in part) to extend the REPA via PC16 was in 

recognition of CIAL’s case at that hearing that they were required as a result of 

planned future runway improvements to enable an operational change to the use 

of existing runways.  The reasons for the limited success via PC16 had to do with 

the process followed by CIAL, and not the need for REPA controls.  CIAL’s case at 

this hearing obscures these two discrete issues.   
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44 The fact that the REPA rules have in part been provided for in the City Plan is not 

a sufficient response to the question of whether the further extension onto the 

Submitters’ land is “reasonably necessary”.  This is a new hearing, and different 

legal tests apply to CIAL’s request.  Moreover, evidence presented to the 

Commissioner hearing PC16 has not been put before this Hearings Panel.  It is for 

CIAL to make out its evidential case, satisfying the statutory tests that now apply to 

its request. 

45 The issue in broad terms is of some wider significance, as it is relevant also to the 

question of lapse, a matter that Hearing Panel members were interested in, with 

their questioning of Mr Bonis.  I discuss this further on, although it is sufficient to 

note here that Mr Bonis was also inclined to confuse the question of whether the 

designation as a ‘method’, has been ‘given effect to’,1 with the question whether 

the works giving rise to the need for the extended designation introducing the 

REPA controls have been ‘given effect to’.  That is a different factual inquiry.  It is 

no different to that arising where a designation is to allow improvements to an 

existing roundabout at a road intersection to increase its capacity, and the 

question arises as to whether the roading improvements have been given effect to.   

46 As I go on to discuss, the question of ‘lapse’ has to be understood in the context of 

the works which give rise to the need for the controls achieved via the designation 

route.  This is entirely different to the question whether the designation, as a 

regulatory method in a district plan, has been ‘given effect to’ which, once 

confirmed, is a meaningless question.   

Lapsing Provisions 

47 The restrictive effect of designations (“designation blight”) is tempered by the 

statutory requirement that the works are “to be given effect to five years after the 

commencement of the designation”, unless an extension has been granted on the 

basis that substantial progress or effort towards giving effect to the designation 

has been granted.  This arises from s 184, which states (relevantly): 

184 Lapsing of designations which have not been given effect to 

(1) A designation lapses on the expiry of 5 years after the date on which it 
is included in the district plan unless— 

(a) it is given effect to before the end of that period; or 

                                                

1
 And his answer was that they had, because the REPA controls exist in the plan already 



Legal Submissions for Submitters 55, 777 and 798 20 February 2015 Page 10 

(b) the territorial authority determines, on an application made within 3 
months before the expiry of that period, that substantial progress 
or effort has been made towards giving effect to the designation 
and is continuing to be made and fixes a longer period for the 
purposes of this subsection; or 

(c) the designation specified a different period when incorporated in 
the plan. 

(2)  … … 

48 CIAL argued that the designation has been “given effect to”, although I have 

discussed that already, and that is not correct with respect to the extended REPAs 

tied to the runway improvements.   

49 The policy considerations that underpin the lapsing provisions are important to the 

Submitters, as they provide protection to a landowner that long term designation 

blight will not arise.  The lapsing provisions under s 184 of the Act should apply to 

CIAL’s extended designation.   

50 To avoid any future factual dispute over this issue, if the extended designation is to 

be confirmed, that should include commentary (as to its purpose) sufficient to 

enable an objective determination of whether the designation has been given 

effect to, in the future.  This is necessary in order to ensure the Submitters’ 

remedies under the RMA are adequately preserved.   

51 Put simply, if CIAL abandons current planned improvements to the runways and 

opts to retain the status quo, or build a third runway (say), there would no longer 

be any justification for the REPA controls over the Submitters’ land.  If CIAL 

wishes to keep its options open for longer than five years, it has the ability to 

acquire their land, so that the Submitters are relieved of the ‘blighting’ effect of the 

designation. 

52 I note at this point, that CIAL argued that because the designated purpose exists 

already, and because the REPA land is not required for physical works, CIAL 

cannot be required to compulsorily purchase the land.   

53 These statements only signal future difficulties for the Submitters in the event that 

they seek to invoke s185 of the RMA.  However they are also in conflict with the 

evidence given by Mr Boswell, who, in answer to questions, indicated a willingness 

on the part of CIAL to purchase third party land if the landowners were willing to 

sell without having to invoke compulsory acquisition procedures.   
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54 The Submitters would welcome confirmation of that evidence in any written 

decision, if the extended designation is confirmed. 

Nature of Restrictions flowing from REPA 

55 The evidence for CIAL discusses in broad terms the nature of the controls that are 

related to the REPA land.  However there is no proposal to introduce controls as 

part of the current designation process.  I understand that the controls are to be 

introduced as part of the second phase of the Replacement District Plan.  Until 

Phase 2 is notified for submission, the Submitters have no final understanding as 

to what the implications of the designation will be other than a general 

understanding based upon current controls in the Operative City Plan.   

56 Currently, the REPAs are described on a figure contained in the General City 

Rules section on a figure included in the plan as Attachment 4 (Chapter 9, Volume 

3).  The rules prohibit a range of activities for the purpose of protecting the REPAs.  

The prohibition extends to: 

 Any building or any utility that penetrates the protection surfaces 
described elsewhere in the plan, or located within the REPA shown on 
Appendix 4; 

 Any tree; or  

 Any activity that results in the following effects within the REPA shown 
on Appendix 4: 

- Mass assembly of people including but not limited to gathering 
associated with recreation activities, public entertainment events, 
or fairs.  Golf course recreation does not amount to mass 
assembly of people; 

- The release of any substance which will impair visibility or 
otherwise interfere with the operation of aircraft, including the 
creation of smoke, dust and steam; 

- Notwithstanding the zoning applicable to land within the REPA, the 
use and storage of hazardous substances in excess of quantities 
permitted in a Group 1 zone; 

- Production of direct light beams or reflective glare which will 
interfere with the vision of a pilot; 

- Production of radio or electrical interference which could affect 
aircraft communication or navigational equipment; 

- The use of land for activities which might attract birds, including 
but not limited to crops, orchards and water bodies including 
swales or retention basins for management of stormwater. 

57 CIAL’s modification/rollover does not propose any alteration to the land shown as 

being subject to the REPA controls in Appendix 4, Chapter 9 of Volume 3, or to 

any of these prohibited activity rules.  It is not immediately apparent whether rules 

in the nature of the Chapter 9 rules will apply to the ‘new’ REPA land.  The City 
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Plan contains no ‘link’ between the Chapter 9 rules and the Airport Purposes 

Designation contained in Chapter 12.   

58 However for the reasons argued in front of the Commissioner on PC16, it is 

submitted that any restrictions found to be justified in light of the statutory tests 

should be introduced via the designation process.  They should not be introduced 

through a plan change or rezoning that attaches rules to the underlying zone of the 

land.  Remedies sought to be preserved by the Commissioner considering PC16 

would, in that event, be compromised.  That is how the Operative Plan currently 

operates, although for the most part the existing REPA controls impact upon land 

wholly owned by CIAL.  Where third party rights are affected, CIAL has entered 

into a private commercial agreement with that landowner.   

59 Until the second phase of the Replacement District Plan is notified for public 

submission, it will not be known how the City Council intends to introduce the 

amended REPA controls or what they will look like.  It is conceivable that the 

Council will want to achieve consistency with the current Chapter 9 rules, although 

if that is the stance that it takes, that will be resisted by the Submitters.  The desire 

for internal consistency and coherence should not be relied upon to undermine 

statutory rights given to the Submitters.  It may be that the Panel may need to 

invoke provisions of the Order in Council allowing a revisitation of the terms of the 

designation now sought by CIAL if that is found to be inconsistent with amended 

controls introduced through the second phase of the District Plan Review.   

60 Suffice to say at this point, CIAL has provided a document lodged with its closing 

submissions describing the designation sought for REPA control purposes.  Those 

controls follow the operative Chapter 9 provisions.  The Submitters query why bird 

strike issues should be included in the REPA controls and submit that the 

introduction of controls over cropping activities is a severe curtailment of their 

development opportunities under the Rural zone rules.   

61 The controls also prohibit any structure or building whether or not it is for the 

purpose of accommodating people.  Given that the purpose of the REPA control is 

to protect people from the risk of aircraft accident (or at least reduce that risk), one 

wonders what is the need for restrictions on structures such as tunnel houses, 

glasshouses, etc that only accommodate plants.  This is particularly so given the 

fact that the REPA will extend over a busy state highway, which as noted by the 

Commissioner at PC16, is rather incongruent.   
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Conclusion 

62 The Submitters seek that the modification to the designation over their land be 

deleted.  If it is found to be justified, its scope should be more narrowly confined, 

and the designated purpose should be described with certainty for reasons 

including so as to allow a determination around the statutory five year lapse 

period.  

 

Dated this 20th day of February 2015. 

 

P A Steven QC 

Counsel for G N McVicar, 
Erroll Smith and John Booth  


