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MAY IT PLEASE THE PANEL 

1 The following submissions respond to the Minute concerning aspects of the 

designation sought for Area B dated 13 April 2015.  Comment is made on the 

tentative comments in the Minute at paragraphs [9], [10] and [11], before 

addressing the specific questions in paragraphs [13] onwards. 

Nature of the ‘designation’ sought for Area B 

2 At paragraph [9] tentatively, the Panel understands that a designation (and hence, 

a modification) can be sought for what is described in s168(2)(b) “in respect of any 

land, water, subsoil, or airspace where a restriction is reasonably necessary for the 

safe or efficient functioning or operation of such a project or work”. 

3 By the terms of its original notice, CIAL sought a modification of its existing 

designation.  The existing designation is for a public work which falls within 

s168(1)(a), providing for CIAL to establish, manage, operate or maintain land the 

subject of the designation as an airport including anything required directly or 

indirectly in respect of that use.  The designation now sought, as noted by the 

Minute, falls within s168(2)(b) and is in respect of “… airspace where a restriction 

is reasonably necessary for the sake of efficient functioning or operation of such 

project or work”. 

4 What is here sought is effectively a new designation, as in substance it is different 

to the permissive regime put in place under CIAL’s existing designation.  Whereas 

there are already existing Runway End Protection Area (REPA) provisions for the 

current and planned (in part) runway configuration, those restrictions derive from 

the underlying zone rules and not from the existing designation.   

5 Part of the Submitters’ original case queried whether the notice by CIAL should be 

regarded as a modification of an existing designation as opposed to a new 

designation.  CIAL’s case was that the existing designation had already been 

‘given effect to’ and was inclined to regard approval as a mere formality, 

particularly as it would complete a process commenced with PC16.   

6 For the Submitters, I argued that, effectively, as a new designation, the information 

required to satisfy the statutory tests was inadequate.  Submissions have already 

been presented on that part of the Submitters’ case and are not repeated here in 

response to the Panel’s Minute.  Suffice to say, the terms of the Minute ‘tentatively’ 

suggests that a modification of a s168(2)(a) designation can be sought as opposed 

to a new Notice of Requirement where the amendment is for a designation falling 
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under s168(2)(b).  For the purpose of these submissions, and whilst accepting that 

this proposition may be correct, the Panel must nevertheless be satisfied that it 

has sufficient information to enable a decision to be made in light of relevant 

statutory tests.   

7 This situation may well be analogous to the circumstances where a consent 

authority has to make a decision whether what is sought is “in substance” a 

variation or a fresh consent based on the substance described in the application.  

The information requirements will differ depending upon whether the activity is for 

a variation (of conditions) or in substance, it is to be treated as a fresh consent for 

a new activity.  Information requirements for a ‘modification’ versus a ‘new 

designation’ will, I submit, also reflect that difference. 

8 At paragraph [10] of the Minute, the Panel has tentatively stated that restrictions 

imposed under s168(2)(a) and (b) operate through related sections of the RMA, 

namely s9(4), s176(1)(b), and s179, the terms of which are set out therein.  So 

whereas the primary proscription under the RMA in respect of the use of the land 

derives from s9, where a designation affects the land, this is overridden by the 

‘veto’ power of the designating authority pursuant to s176(1)(b) and s179.   

9 That proposition must be correct for a designation included in the Plan in order to 

give effect to a requirement under s168(1)(a) and (b).  I also agree with the Panel’s 

tentative view that a designation can validly specify ‘restrictions’ in respect of ‘any 

land, water, subsoil or airspace’ provided the designation meets the requirements 

of s168(2)(b) and serves the requirements of s176(1)(b) and s179.   

10 Turning now to the specific questions raised by the Panel.   

Question (a) – “Is the listing of prohibited activities lawful?” 

11 The first specific question raised by the Panel is whether reference to the term “a 

restriction” in s168(2)(b) authorises the inclusion of a rule constituting activities 

captured by s176(1)(b) a ‘prohibited’ activity, in terms of s87A(6).  

12 I agree with CIAL’s submissions (at paragraph 6.10) that the categorisation of 

activities that are proposed to be restricted under s168(2)(b) as “prohibited 

activities” does go further than the legitimate scope of a ‘restriction’ contemplated 

by that provision, for reasons advanced in these submissions.   
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Question (b) – first bullet point paragraph (b) – “a building or any utility, as defined 

in this Plan” 

13 In response to the second question posed in paragraph [15](b), I submit that it 

would not be lawful for the category of activities that are to be restricted by the 

s168(1)(b) designation to capture any existing building or utility, or indeed, for it to 

extend to other “state of affairs” in relation to the land that exists or was in 

existence at the time the Notice of Requirement was sought.1  An existing building, 

utility or other state of affairs (i.e. vegetation) is permitted to continue in reliance on 

existing use rights, provided there is no change in character, intensity and use.   

14 A designation cannot affect the status quo unless and until property right issues 

have been addressed through agreement or compulsory acquisition under the 

Public Works Act 1981.   

15 It thus follows from the authority of the Rotorua Regional Airport Ltd case that 

existing use rights that are derived from s10A where a building consent has been 

obtained prior to Notice of Requirement being given, and the same should apply 

where a resource consent has been granted for an activity. 

Question (c) – first bullet point paragraph (b) – “what is meant by existing permitted 

building or utility” 

16 The Panel has asked whether in relation to the above in paragraph “b” of the first 

bullet point what is meant by “existing permitted building or utility” and specifically 

does “permitted” refer to permitted by way of a permitted activity under the Plan or 

by a resource consent, existing use rights or by a prior written approval by CIAL. 

17 The term ‘permitted building or utility’ appears in the context of an exclusion from 

CIAL’s category of ‘prohibited’ activities and will apply to maintenance or repair 

work.  There is a need for clarification of the meaning of the term “permitted” in this 

context.  The loose language paves the way for CIAL to argue that maintenance or 

repair works contemplated is not within the exclusion and withhold its consent for 

that activity.  Again on the authority of Rotorua Regional Airport Ltd, the exclusion 

should apply to maintenance or repair works on any building or utility in existence 

at the time the Notice of Requirement was sought.   

18 This should capture any maintenance or repairs to any building or utility that was a 

permitted activity under the District Plan, or which is protected by existing use 

                                                

1
 See Rotorua Regional Airport Ltd v Fischer A113/09 
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rights, or a resource consent.  However the exclusion should also extend to 

include any ‘building or utility’ in existence for the time being where that has 

established with the written consent of CIAL under s179, because maintenance or 

repair works to an existing structure could not reasonably be regarded as works 

that could reasonably ‘prevent or hinder’ the safe and efficient operation of the 

airport.  A restriction on the maintenance or repair works to such a structure would 

not be (objectively) regarded as ‘reasonably necessary’.  In fact it is difficult to 

understand what justification there is for any restriction on maintenance or repair 

work, and the exclusion should simply refer to “any building or structure …”. 

Question (d) – second bullet point paragraph (b) – “in addition to buildings, all 

activities within the REPAs” 

19 It is a given that this second category is ‘in addition to’ the first category of activity 

under the first bullet point, and the wording “In addition to …” is thus superfluous.   

20 That said, in response to the Panel’s questions in terms of this restriction, and also 

on the authority of the Rotorua Regional Airport case, this category restriction 

cannot lawfully extend to an existing state of affairs,2 and should be restricted to 

those established or occurring after the pRDP was publicly notified.  

Question (e) – second bullet point – “hazardous substances” 

21 CIAL argues that the wording should be refined to reflect the permitted limits in 

terms of the underlying zone provisions.  However, given that the restriction is to 

be justified as one which is ‘reasonably necessary’ in terms of the ‘safe and 

efficient functioning’ of the airport, in the context of the REPA requirements, it is 

difficult to understand the relevance of the underlying zone provisions.  These are 

not required to be related to or justified with reference to the designation.  CIAL will 

have the opportunity to become involved in any resource consent process for 

storage that breaches these underlying zone rules, and the further restriction 

imposed through the designation is redundant. 

Question (f) – “reference to REPA and REPAs” 

22 The intended purpose of the modification is for the purpose of achieving controls 

reasonably necessary to enable the area to operate as a REPA.  Reference to this 

purpose serves to explain the rationale for the restrictions and is thus useful.  

                                                

2
 These submissions are subject to what has already been said about the breadth of this category restriction in 

Counsel’s Closing Submissions  
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Reference to the REPAs also informs a decision to be made about whether written 

consent of the Requiring Authority should be given, or whether it has been 

unnecessarily withheld, and is thus useful if an appeal is pursued against a refusal 

on CIAL’s part to give that consent.   

23 It is irrelevant that ‘Area B’ is only a small part of the REPA provision.  Other 

District Plan rules that regulate activities for REPA purposes (by rules) are in fact 

explained with reference to the REPA requirements.  The designation provisions in 

respect of Area B land should operate as a self-contained ‘code’ that are also 

explained and justified with reference to the purpose of the restrictions. 

Question (g) – “should subdivision be expressly omitted” 

24 There is no basis to restrict subdivision due to the imposition of a REPA 

designation over the land.  Activities hindering the functioning of the REPA 

controls that are enabled, or contemplated by the subdivision, are already 

restricted and CIAL’s interests are adequately protected by that level of control. 

25 There is however a danger in listing categories of activities that are not restricted 

by the designation in case a category of activity is inadvertently omitted.  The 

Panel’s concern could be addressed by the inclusion of introductory words in the 

description of the purpose of the designation in Area B with the statement “For the 

purpose of s176, written consent is required from CIAL for the following activities 

or uses: …”. 

26 Otherwise there is a danger that CIAL might regard s176 as requiring its consent 

for any activity or use of the land, despite the fact that the description of the 

purpose limits the restriction to those listed. 

Tentative Restructuring of Purpose Statement 

27 In terms of the tentative restructuring of the Purpose statement, it is submitted that 

the following description would better align with the applicable RMA requirements: 

Area B  Airport – Restrictions in respect of land and associated air 
space to achieve Runway End Protection Areas associated 
with the operation of CIA, where the written approval of CIA is 
required under s179 for the following category of activities: 

[list the activities and uses] 

28 It should be noted that there will be other reasons why restrictions might be 

needed in respect of ‘land and associated airspace’ for which a designation might 

be required under s168(2)(b) which are not directly related to REPAs, for instance 
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Obstacle Limitation Surfaces.  It is useful if not desirable to relate this set of 

restrictions to the REPA requirements, which are different, particularly as this 

purpose will inform a decision about whether the withholding of the written consent 

of CIAL for a particular activity that is, is justified on the grounds that it is 

reasonably necessary to achieve that purpose. 

 

Dated this 11th day of May 2015. 

 

P A Steven QC 
Counsel for G N McVicar, Errol Smith and 
John Booth  


