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May it please the Panel: 

1. INTRODUCTION 

1.1 These closing submissions are provided on behalf of Foodstuffs South 

Island Limited and Foodstuffs (South Island) Properties Limited 

(Foodstuffs) in respect of the proposals for the Commercial and 

Industrial chapters in the Proposed Christchurch Replacement District 

Plan (the Replacement Plan). 

1.2 The following topics will be addressed: 

(a) Preliminary issue – conflict of interest/perceived bias; 

(b) Legal Framework; 

(c) Centres-based approach; 

(d) Urban design provisions; 

(e) Ancillary offices in industrial areas; 

(f) Site specific submissions, including the Papanui Site. 

2. PRELIMINARY ISSUE  

2.1 The Panel has asked legal counsel to address conflict of interest, in 

particular whether the concept of 'perceived bias' applies to expert 

witnesses in this proceeding.  It is understood that the basis for this 

concern initially arose where two witnesses happen to be employed in 

or directors of the same consulting firm; give evidence as independent 

experts in the same proceeding for different parties; and appear to 

take a different view of a particular issue.1  It is noted that this inquiry 

is not limited to Foodstuffs and has been raised with other separately 

represented submitters during the course of the proceedings 

concerning the Commercial and Industrial Proposals.2  It is therefore 

anticipated that this issue will also be addressed by other parties, 

including counsel for the Crown and the Council.   

                                                

1
 Transcript, page 563, lines 37-44. 

2
 See for example Transcript, page 503, lines 41-44 (regarding a witness for Kiwi); page 848 

lines 8-9 (regarding a witnesses for Carter Group entities).  It is also noted from expert 
conferencing statements that some experts have appeared for a number of submitters; and it is 
understood that experts from firms assisting the Council in the preparation of initial reports that 
led to the section 32 assessment also had experts giving evidence for submitters (including the 
Crown) during the hearing of the Commercial and Industrial Proposals. 
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2.2 The submissions I make are therefore general in nature to assist the 

Panel in its deliberations, however I then go on to address the inquiry 

as it pertains to Foodstuffs.   

 

General 

 

2.3 As a starting point, it is accepted that a lack of objectivity is an 

important facet of reliability.  The issue as to reliability is, under the 

RMA, more likely to go to the weight to be given to the evidence, than 

to admissibility.3  In civil proceedings, there is generally a distinction 

between the admissibility of evidence and the weight which should be 

given to that evidence once admitted.  Admissibility is determined by 

whether the expert evidence is likely to offer "substantial help" to the 

fact finder.4  Expert testimony cannot be rendered inadmissible merely 

on the grounds of perceived bias, except possibly in extreme cases.5  

Expert evidence will also not be inadmissible simply because the 

expert is associated with one of the parties, without any other 

indication that professional impartiality will not be maintained.6  

 

2.4 A conflict of interest does not disqualify an expert witness from giving 

evidence. However the extent to which the case law on perceived bias 

has been expressed to extend to expert witness testimony, once 

admitted, remains unclear.  In my submission, the fact of an expert's 

employment should not have any bearing on weight unless it is clearly 

established in the circumstances of a particular case to have impacted 

on the independence of that particular expert.       

 

                                                
3
 Shirley Primary School v Christchurch City Council [1999] NZRMA 66 at [141]. 

4
 Section 25(1) Evidence Act 2006; the Court of Appeal in Commissioner of Inland Revenue v 

BNZ Investments Ltd [2009] NZCA 47 at [22] noted that there may be cases "in which the 

position of the proposed expert is so lacking in independence as to make it obvious that an 
opinion he or she expresses in evidence will not be able to be substantially helpful, and in 
those circumstances it may be appropriate to rule out the evidence".   

5
 In M v R [2011] NZCA 84 at [35]-[37], the Court of Appeal emphasised that, except in extreme 

cases, an attack on expert evidence that is based on the expert's alleged bias will not raise an 
issue of admissibility.   

6
 Lisiate v R [2013] NZCA 129 at [55]; Smith v Attorney-General [2010] NZCA 258 at [40].   
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2.5 The particular issue of employment in the same consultancy has been 

recently addressed by the Canadian Supreme Court in White Burgess 

Langille Inman v Abbott 2015 SCC 23.   

 

2.6 White Burgess concerned an independent expert from an accounting 

firm. The firm had previously given advice to the defendant and 

performed various accounting tasks for the defendant.  The defendant 

raised the concern that the independent expert would be biased 

because the firm that the expert acted for may be vulnerable to 

litigation if her evidence was rejected or if she changed her evidence.  

 

2.7 When considering the admissibility of evidence, the claim was rejected 

by the Supreme Court on the basis that:  

 

  …Provided that the initial work is done independently and 

impartially and the person put forward as an expert understands 

and is able to comply with the duty to provide fair, objective and 

non-partisan assistance to the court, the expert meets the 

threshold qualification in that regard. 

 

2.8 It was further held by the Supreme Court that if the expert evidence 

met all of the relevant tests for admissibility, it should be admitted. It 

did not influence the Supreme Court's decision that the expert's firm 

had previously given advice.  The threshold requirements of 

admissibility must of course be met, including that the person 

proposing to given evidence is a properly qualified expert.  The 

Supreme Court identified that part of the "qualified expert" part of the 

test is whether the expert is impartial, unbiased, fair and objective.  At 

the second discretionary gatekeeping step, the trial judge must decide 

whether expert evidence that meets the preconditions to admissibility 

is sufficiently beneficial to the trial process to warrant its admission 

despite the potential harm to the trial process that may flow from the 

admission of the expert evidence. 

 

2.9 The Supreme Court in Canada in White Burgess held that:  
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  The majority of the Court of Appeal was correct in concluding 

that the motions judge committed a palpable and overriding error 

in determining that M was in a conflict of interest that prevented 

her from giving impartial and objective evidence. 

 

2.10 This decision contains principles that may be of general application to 

New Zealand law.  Relevantly, expert evidence was not held to be 

inadmissible simply by virtue of the expert's firm previously acting for 

the other party in the dispute.   In my submission, this reasoning also 

has potential application in the New Zealand jurisdiction in terms of 

weight.   

 

2.11 An independent expert is not acting in a conflict of interest situation 

and is not prevented from giving impartial and objective evidence 

simply by virtue of another member of the same firm acting on a 

matter.  It is acknowledged that the independence and impartiality of 

an expert can potentially affect the weight to be given to the expert's 

testimony once admitted.  However, in my submission, it is 

questionable whether a standard of perceived bias based on a 

'reasonable person' approach can be applied in order to determine 

weight of expert testimony in the present case.  The question to be 

answered is not whether a reasonable person would consider the 

expert to be independent or not.  Rather, it is whether the expert's lack 

of independence renders him or her incapable of giving an impartial 

opinion in the specific circumstances of the case.  

   

2.12 It is expressly set out in rule 9.43(2)(b) of the High Court Rules that an 

expert must comply with the Expert Witness Code of Conduct in 

preparing any written statement (contained within Schedule 4 of the 

Judicature Act). The High Court allows opinion evidence if the "fact 

finder is likely to obtain substantial help" in terms of section 25(1) of 

the Evidence Act 2006.  In the present proceeding, it is expected that 

expert witnesses will adhere to the Environment Court Code of 

Conduct (contained in the Environment Court of New Zealand Practice 

Note 2014 at clause 7).  This requires more than mere 'lip service' and 

a passing reference to the Code in the introductory section of a 
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statement of evidence.  Legal counsel are (or at least should be) 

mindful of this when briefing experts.  

 

2.13 The test for admissibility of expert opinion evidence in the Environment 

Court is that evidence is admissible so long as the overriding duty to 

assist the Court within the area of expertise is abided by (7.2(a)).  It is 

also made clear by 7.2(b) that an expert witness must not be an 

advocate for the party upon which evidence is produced for.   As with 

High Court proceedings evidence must be prepared by experts who 

are cognisant of the fundamental requirements of impartiality, with the 

ultimate duty of the expert being to assist the Panel and not act as an 

advocate for the party they represent.  This is a basic requirement and 

it is entirely appropriate for the Panel to thoroughly test all experts in 

this proceeding on such matters.    

 

2.14 Neither the High Court nor Environment Court Code of Conduct 

include any comment as to the issue of 'perceived bias' or expressly 

prohibit experts from the same firm from appearing in the same 

proceeding for different parties.  In practical terms, one would expect 

the parties to endeavour to avoid such a situation arising in a simple 

two party case.  However, in a proceeding as significant and far 

reaching as the Christchurch Replacement District Plan proceeding 

involving multiple parties and specialist fields of expertise, it is simply 

unavoidable.     

 

2.15 The application of perceived bias based on a reasonable person 

approach will have practical implications in the context of a specialist 

proceeding that involves, by necessity, a range of experts in specialist 

fields and a large number of parties.  It is inevitable that experts will be 

drawn from the same consulting firms in some instances, particularly 

where specialist testimony is required relating to a narrow field of 

expertise for which there are limited experienced experts in this 

country.  It is the expert opinion of the individual that counts, not their 

employ.  The Panel is of course entitled to thoroughly test the opinion 

expressed by each expert.  This is to be welcomed.  However, in my 

submission it would not be appropriate to speculate in the absence of 

compelling evidence that clearly indicates a lack of objectivity that 
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might render the evidence of that individual unreliable simply because 

they are in a particular business.  Employment does not necessarily 

give rise to bias, actual or perceived.  At the end of the day, the 

experts are expected to express their professional opinion as 

individual experts.  They are not appearing for a firm.   

 

2.16 The practical effect of perceived bias being applied in this way to 

specialist experts in RMA proceedings in New Zealand will be to 

automatically shrink the pool of expertise that is required for a 

specialist tribunal.  The net effect could be a severe reduction in 

evidence that would otherwise be of substantial help to the fact finder 

in these cases.  For example, one could anticipate experts in the RMA 

jurisdiction erring on the side of caution and (using the following as 

hypothetical illustrations) declining instructions on the basis that: 

 

(a) a colleague in another department is already instructed on a 

regional water plan review (affecting large multi-disciplinary 

entities upon whom parties regularly rely for specialist scientific 

expertise);  

(b) peer review support to a local authority in advance of a district 

plan change is not accepted because the consultancy they work 

in has previously acted for an applicant for resource consent 

before that local authority;   

(c) a colleague in the Auckland office of a company is involved in 

the Auckland Unitary Plan giving evidence with a different view 

on noise or signage controls to that being pursued by a submitter 

involved in Phase 2 of the Christchurch Replacement Plan; etc. 

 

2.17 It may be that this issue is worthy of a conversation between the 

judiciary and the legal profession about how access to justice is best 

achieved for specialist tribunals in this country going forward.  The 

ultimate goal for all involved should be to ensure that the best possible 

evidence is put before a fact finder while avoiding the risk that 

witnesses are somehow compromised by virtue of their employment 

status.  Such a conversation would no doubt be welcomed by the RMA 

profession but, with respect, it is not a matter that can be properly and 

fairly raised partway through a proceeding.   
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2.18 If this issue is to be pursued in the present case, in my submission this 

requires even-handed inquiry of all parties and the experts called in 

support of submissions on the Replacement Plan.  All parties 

(including those involved in earlier matters such as the Strategic 

Directions or Natural Hazards Proposals) should be given an 

opportunity to be heard on this issue, particularly if it is likely to result 

in criticism of any expert testimony and/or otherwise influence the 

overall outcome of the Replacement Plan process. 

 

2.19 In my submission, the weight to be applied to evidence is best 

determined on a case by case basis by testing all witnesses 

throughout the proceedings.  Concerns in respect of any perceived 

lack of independence or bias may also be tested through cross 

examination.  If the Panel is satisfied there is actual bias, then 

arguably the expert evidence should not have been admitted in the 

first place.  If there are no grounds for any finding of bias, then in my 

submission the weight of the expert evidence should not be affected.  

 

Foodstuffs – preliminary issue 

 

2.20 Turning to Foodstuffs' case, considerable effort has been made to 

ensure that witnesses are able to offer substantial help to the fact 

finder.  A key element of this is to ensure that witnesses are 

independent and impartial.  Witnesses have been briefed on this 

basis.  It is the expert testimony of the individual expert that counts.  

That is what should be thoroughly tested during the briefing process 

and again by the fact finder once the evidence is admitted. 

 

2.21 Legal counsel is also mindful of the fact that there is no property in a 

witness (or for that matter, a consultancy firm).   It is for that reason 

that Foodstuffs had no issue with another urban designer from 

McIndoe Urban being made available to the Council, when the 

approach was made by the Council after Foodstuffs had engaged Mr 

Burns.  Similarly, Foodstuffs was content for Mr Burns to be available 

for peer review purposes and to work collaboratively with Mr McIndoe.    
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2.22 Mr Burns was explicit in his evidence about the work he has 

undertaken throughout these proceedings.  His opinion has not 

wavered regardless of whether he was giving site-specific evidence 

with regards to the Papanui Site, commenting on general provisions, 

participating in expert conferencing, or undertaking peer review.   As 

Mr Burns confirmed during re-examination, his professional opinion 

with respect to the Papanui Site would have been exactly the same 

whether he had been engaged by another client such as Kiwi, or the 

Council.7  Mr McIndoe has not given evidence on site-specific zoning 

requests.  If anything, the difference of opinion between Mr Burns and 

Mr McIndoe on certain aspects of the general urban design provisions 

demonstrates independence.  There is no evidence to allege bias on 

the part of these particular experts.   

 

2.23 In the case of Abley Transportation, there is no apparent conflict of 

interest.  Both Mr Durdin and Mr Abley are experienced Chartered 

Professional Engineers.  Mr Durdin has given evidence for Foodstuffs 

on general and site-specific provisions.  Mr Abley appeared for Kiwi 

but not in relation to the Papanui Site.  Kiwi has not actively pursued 

the matter, electing to call no evidence at all with respect to the site-

specific submission by Foodstuffs.  It was apparent during questioning 

of Mr Abley that he had no knowledge of the substance of Mr Durdin's 

evidence with respect to the Papanui Site.8  Mr Abley was therefore 

quite rightly unable to provide any comment on the appropriateness or 

otherwise of rezoning of the Papanui Site.   It was clearly not a matter 

he had been briefed on.  The only comment Mr Abley made during 

questioning by the panel was to accept as a general proposition that 

the high traffic generator rule is not relied upon as a substitute for a 

zoning choice.9   As it turns out, this is entirely consistent with the case 

being advanced by Foodstuffs.10  Again, there is simply no evidence to 

allege bias on the part of the experts and, in my submission, no basis 

to afford any less weight to the expert testimony. 

                                                
7
 Transcript, page 612, lines 34-39. 

8
 Transcript, pages 502-504. 

9
 Transcript, page 499, lines 34-45. 

10
 Opening legal submissions for Foodstuffs; Transcript, page 566, lines 20-24. 
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3. LEGAL FRAMEWORK 

3.1 The legal framework for decisions on the Replacement Plan has been 

addressed in the Strategic Directions decision and by legal counsel for 

a number of parties in opening submissions, and will no doubt be 

covered in length in some closing submissions.  It is not proposed to 

repeat this analysis other than to note a few salient points on behalf of 

Foodstuffs. 

 

3.2 The considerations relevant to the decision making of the Independent 

Hearings Panel are set out in Clause 14 of the Order.  Particular 

regard must also be had to the Statement of Expectations.  This is an 

important consideration and will need to be carefully weighed and 

considered by the Panel in coming to a conclusion.   

 

3.3 Clause 14(4) of the Order sets out the requirement for a further 

evaluation of the proposal prepared in accordance with section 32AA 

of the RMA.  This, in essence, involves examination of the extent to 

which the provisions are the most appropriate way to achieve the 

objectives of the Replacement Plan (which in turns requires a cost-

benefit assessment).   

 

3.4 The Panel must then apply relevant sections of the RMA in the usual 

way, and then comply with section 23 of the CER Act as if the Panel 

were making a decision under Schedule 1 of the RMA. 

 

4. CENTRES BASED APPROACH  

4.1 Objective 3.3.7(e) of the Strategic Directions Chapter seeks to 

maintain and enhance the Central City, Key Activity Centres and 

Neighbourhood Centres as community focal points.  Foodstuffs 

supports the policy-led approach which is being promoted through the 

Replacement Plan.  Over the life of the Replacement Plan it is agreed 

that the most appropriate way to manage retail development is to 

enable this to occur primarily in and around centres. 
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4.2 Fundamentally, commercial and industrial activities are recognised as 

playing a crucial role in the ongoing economic prosperity of 

Christchurch. There is a clear relationship between business/economic 

prosperity and community wellbeing/resilience.  In the post-earthquake 

environment, enabling the community to provide for its wellbeing is at 

the heart of a successful recovery and this involves providing 

foundations for confident business investment for the future.  

Foodstuffs and the Council (as confirmed through questioning of Mr 

Stevenson) are in agreement on these fundamental issues.11 

 

4.3 To achieve this, it is necessary to provide a range of opportunities for 

business activities to establish and prosper.12  The Land Use Recovery 

Plan seeks a business friendly regulatory environment and thriving 

suburban centres are also promoted through the Recovery Strategy.13     

The Replacement Plan should be designed to give effect to these 

higher order directions.  It is also intended to be an enabling 

document.  In appropriate circumstances this can include providing for 

the establishment of new centres, as well as developing the planning 

tools for businesses to get on and recover.    

 

5. URBAN DESIGN  

5.1 Mr McIndoe for the Council has not commented on specific sites.  He 

has confirmed however that there was a high degree of agreement in 

the urban design expert conferencing on the general provisions, 

including that functionality and operations need to be provided for.14  

Mr McIndoe also agrees in principle that, in the drafting of provisions, 

there needs to be a balance between achieving high quality urban 

design on one hand and providing a regulatory environment which 

fosters business certainty on the other.15   

                                                
11

 Opening legal submissions of counsel for Foodstuffs; Transcript, page 277, lines 35-34 and 
page 278, lines 1-4. 

12
 Strategic Directions Objectives 3.3.5 and 3.3.10. 

13
 LURP Section 4.2.3.7. 

14
 Transcript, page 44, lines 10-13. 

15
 Transcript, page 54, lines 31-36. 
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5.2 Mr Andrew Burns gave evidence on behalf of Foodstuffs in relation to 

the general urban design provisions in the Commercial Proposal.16  He 

similarly confirmed that a high level of agreement had achieved 

between the various experts involved in conferencing on these 

provisions, with some remaining areas of disagreement (in the case of 

Foodstuffs) relating to certain policies addressing functionality and 

rules that control frontage glazing.  Where relevant, Mr Burns' 

evidence has informed the planning analysis undertaken by Mr Daniel 

Thorne.17   

5.3 A high quality environment need not be dictated by regulatory 

intervention.  In the recovery context, a balance must be struck 

between provisions that are sufficiently enabling in order to facilitate a 

rapid recovery and provisions that encourage well-designed 

developments that contribute towards amenity values in the longer 

term.  In my submission, the suite of provisions put forward by 

Foodstuffs achieves this goal. 

 

6. ANCILLARY OFFICE  

6.1 This issue has been canvassed by a number of submitters in relation 

to the Industrial General zone provisions.  The Operative Plan does 

not define the term "ancillary" and does not include a cap on such 

activity.  The evidence from some submitters indicates that, over the 

years that the Operative Plan has been in place, there does not 

appear to have been a problem in practice and this is also accepted by 

the Council as not being a widespread issue.18    

 

6.2 It is also noted that progress has recently been made on the 

definitions of "ancillary" and "ancillary office" in response to a request 

from the Panel that work be done by the planners involved in this 

                                                
16

 Burns evidence, paras [13]-[15]. 

17
 Thorne evidence, para [3.4] and Attachment 1. 

18
 See for example, Transcript, pages 1075-1076; Stevenson rebuttal evidence, para [40.5]. 
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proceeding to tighten up the wording of these definitions.19  It is 

anticipated that this will provide the necessary clarity to enable users 

of the plan to know whether they comply or not, while reducing 

reliance on resource consenting.   

 

6.3 The question then arises whether there is still a need for a cap on 

office activity, by way of a gfa requirement and/or a percentage of floor 

area.  Council witnesses acknowledge that some companies benefit 

from having their office based functions integrated with a wider 

industrial or warehousing operation on the same site and, while also 

recognising that a cap is somewhat arbitrary, state that it is a question 

of where the line is drawn.20   

 

6.4 Foodstuffs' position is that a cap has the potential to lead to 

unintended consequences, which is questionable given that one of the 

stated key imperatives in the Statement of Expectations is that 

reliance on consenting requirements should be reduced.   Mr Thorne 

for Foodstuffs expressed the view during questioning that, if such 

controls are required (and that is not Foodstuffs' primary position), one 

potential solution would be to change the standard to read "whichever 

is the greater".21    Other submitters say that there should be no limit at 

all and the definition will suffice.22 

 

6.5 In my submission, scale should not be the determining factor.  This 

has the potential, without good reason, to unfairly penalise both small 

and large premises.  If an activity is required to be ancillary then the 

method of achieving this outcome should be self-regulating. 

 

                                                
19

 Transcript, page 809, lines 29-34; Exhibit 24, Mark Stevenson's Proposed Amendments to 
Definitions of Ancillary Activity and Ancillary Office Activity. It is understand that further 
discussion is taking place on the final wording of these definitions and that this will addressed 
in closing submissions for the Council. 

20
 Stevenson evidence, para [33.35]. 

21
 Transcript, page 680, lines 9-12.   

22
 For example Kennaway, Orchard Trust and Hornby Consortium, amongst others. 
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7. SITE SPECIFIC ZONINGS 

7.1 Foodstuffs and Council have reached agreement on the zoning of all 

the existing Foodstuffs supermarkets throughout the City as 

Commercial Core.23  This includes some 'stand-alone' supermarkets 

such as Ilam New World, Wainoni PAK'nSAVE and St Martins New 

World.  As Ms Parish explained during presentation of her evidence, 

what Foodstuffs describe as stand-alone operations typically involve 

supermarkets that may or may not be accompanied by a small number 

of retail units as part of a local neighbourhood centre and that this is 

style of operation is becoming more common as Foodstuffs respond to 

customer demand for accessibility and convenience.24 

 

7.2 In my submission, Commercial Core zoning and Neighbourhood 

Centre classifications are appropriate for such activity.  Mr Stevenson 

in giving evidence for the Council stated that supermarkets are 

recognised as being anchors that draw people in and that the 

Replacement Plan needs to support their establishment.25  To that 

extent, they operate in reality as community focal points and provision 

should be made for supermarkets within such areas.   

 

7.3 The Council's general approach to site-specific zonings has been to 

not lose sight of the higher order goals, with a number of rezonings 

agreed on the basis that they "do not compromise the fundamental 

thrust and policy direction of the commercial and industrial 

proposals".26 It presumably follows that this general approach has also 

formed the basis for Council rejecting site-specific zonings.  In relation 

to those site-specific zonings not yet agreed with Foodstuffs, the 

following submissions are made. 

 

                                                
23

 Stevenson evidence; Allan evidence. As noted during the hearing (Transcript, page 684, 
lines 1-9), an error was identified on Planning Map 38 (Lincoln Site) and it is understood that 
this will be addressing in closing submissions for the Council.  The only areas where zoning is 
not agreed relates to the accessways at Wainoni and Redcliffs, and 171 Main North Road 
(Papanui Site) which is not yet developed.    

24
 Transcript, page 568, lines 37-39; page 570, lines 35-45.  

25
 Transcript, page 261, lines 35-39; page 278, lines 6-36. 

26
 Transcript, page 8, lines 23-27 (Opening legal submissions of counsel for the Council). 
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Accessways – efficient and integrated 

 

7.4 Foodstuffs maintains that the rezoning of the two accessways at 

Wainoni and Redcliffs is efficient and will enable effective integration 

with the established supermarkets at those locations.  These minor 

rezoning proposals will clearly not compromise the policy direction of 

the Commercial Proposal. 

 

Papanui  Site – Commercial Core appropriate 

 

7.5 The disagreement between Foodstuffs and the Council appears to 

relate to broader policy considerations, however upon closer attention 

the differences are perhaps more illusory than real.   

 

7.6 The economists for Foodstuffs and Council may have differing views 

on a city-wide analysis of centres capacity in the long term, but they 

fundamentally agree that the rezoning of the Papanui Site will not give 

rise to significant impacts on the Central City or Northlands/Papanui 

KAC. Mr Heath for the Council acknowledged this during 

questioning.27  It is also notable that the Crown and Kiwi are no longer 

actively pursuing these points which were initially raised in 

submissions lodged on the Replacement Plan.  In my submission, 

there should be no concern that rezoning of the Papanui Site might, in 

combination with any other sites, have a cumulative effect on the 

centres-based policy approach.   

 

7.7 Mr Heath conceded during questioning that the expansion and 

intensification of commercial activity could potentially include the 

establishment of a new centre as required to service the need of a 

community as it develops.28  He also agreed that it might be 

appropriate to enable or establish a local neighbourhood centre with a 

supermarket that is within an easily accessible walkable distance to a 

residential community that is earmarked for development, particularly if 

                                                
27

 Transcript, page 156, lines 3-14. 

28
 Transcript, page 151, lines 16-22. 
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in the vicinity of a community housing redevelopment mechanism 

area.29  That is the case for the Papanui Site. 

 

7.8 It is generally accepted that a supermarket is not competing for the 

same retail dollar when it comes to the Central City.  There also 

appears to be consensus between Foodstuffs and the Council that 

local convenience is optimally situated in local areas for efficiency 

reasons, with supermarkets spread around the City to serve their local 

community.30 

 

7.9 Ms Parish outlined the development intention for the Papanui Site and 

described the currently underutilised industrial land, with the existing 

buildings and infrastructure no longer fit for purpose.31  Given the 

broad definition of brownfield as abandoned or underutilised industrial 

or commercial land, the rezoning of the Papanui Site to Commercial 

Core can be seen to achieve the higher order direction to encourage 

and support brownfield redevelopment opportunities.32     

 

7.10 Mr Burns provided a contextual analysis of the Papanui Site in this 

location and the catchment it will serve.33  In doing so, he takes what is 

described as a 'real world view' and considers the appropriateness of 

a new Neighbourhood Centre in spatial terms with a focus on 

establishing sustainable patterns for this part of Christchurch, including 

the fact that the smaller retail units to the north would be read as part 

of the environment.  If considered necessary, Foodstuffs are 

comfortable with a rule limiting permitted use of the Papanui Site for a 

supermarket.  In my submission, this would not subvert the ability of 

this site to operate effectively as a Neighbourhood Centre particularly 

when complemented by the existing retail on the adjacent site to the 

north. 

                                                
29

 Transcript, page 151, lines 24-35. 

30
 Heath evidence, para [18.14]; Transcript, page 152, lines 28-45. 

31
 Parish evidence, para [3.1]. 

32
 CRPS Policy 6.3.8, Strategic Directions Objective 3.3.7(f). 

33
 As explained by Mr Burns during questioning (see Transcript at page 606), the analysis that 

was undertaken by the expert to support his opinion is contained in the Urban Design Report 
(08.10.04) which is attached as Appendix A in the submission filed by Foodstuffs on the 
Replacement Plan.   
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7.11 Mr Burns also considered the status quo condition and industrial 

zoning of the site, and found that to be less appropriate from an urban 

design perspective.  Mr Allan properly relies on this evidence to inform 

his planning assessment.  No countervailing expert urban design 

evidence was produced to the contrary by the Council.  Nor did the 

Council economist undertake an analysis as to the efficiencies of 

leaving the site idle as an industrial zone.34  In my submission, you are 

entitled to rely on the expert evidence of Mr Burns in relation to such 

contextual matters.   

 

7.12 Mr Durdin gave traffic evidence that the proposed Commercial Core 

has the potential to act as a highly accessible Neighbourhood Centre, 

with the Papanui Site having strategic road frontage with public 

transport options as well as being within walkable distance to 

residential catchment areas including a higher density CHRM Area.35    

Mr Milne for the Council remained of the view that the lower trip 

generation potential associated with industrial general zoning enables 

"better" integration with adjacent strategic road network, although he 

conceded that he did not see that an access arrangement could not be 

found.36  Importantly, both experts agree that it depends on a specific 

development whether or not there will be adverse effects on the 

roading network.37 

 

7.13 Following Mr Durdin's presentation to the Independent Hearings 

Panel, the updated technical assessment has been supplied to the 

Council utilising the latest version of relevant model.38  This has 

confirmed Mr Durdin's opinion that there is likely to be residual capacity 

to accommodate additional traffic associated with rezoning of the site 

during peak periods once the Northern Arterial is constructed and 

following the four laning of the Northcote Road corridor.  It remains to be 

                                                
34

 Transcript, page 159, lines 16-26. 

35
 Durdin evidence, paras [7.2]-[7.6]. 

36
 Transcript, page 214, lines 37-41; page 221, line 6. 

37
 Transcript, page 219, lines 70-20; see also expert witness conferencing statement. 

38
 This was supplied to Council on 8 June and can be made available to the Panel if required. 
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seen whether this updated technical assessment removes any residual 

concerns held by Mr Milne.  

 

7.14 Debates over traffic modelling aside, this does not detract from the fact 

that both Mr Durdin and Mr Milne agree (as reflected in the expert 

conferencing statement) that it is a matter of scale of development in 

terms of whether or not there would be adverse effects on the roading 

network.  Transport Rules included in the Replacement Plan contain a 

range of matters over which Council has discretion for proposed high 

trip generating activities.  That said, both Foodstuffs and Council agree 

that the rule is not a substitute for a zoning choice.  If the Panel has 

any residual concerns about the potential for access to impact on the 

strategic road network, Foodstuffs would be prepared to accept a rule 

to be imposing limiting operation of a supermarket at the Papanui Site 

until such time as the Northern Arterial is constructed.  

 

7.15 Mr Stevenson accepts that the Papanui Site has strategic road 

frontage and agrees with the characteristics of the site outlined by Mr 

Burns as part of his contextual analysis, including that there can be 

overlap between catchments.39  The Council's reservations appear to 

be linked to a theoretical analysis of centre capacity and whether 

traffic access can be managed to address potential effects on the 

strategic road network.  Foodstuffs has responded to these points.   

 

7.16 With respect, the Council's reservations do not justify rejecting the 

rezoning of the Papanui Site.  Such an outcome would fail to reflect 

the enabling approach that the Replacement Plan is designed to 

deliver. In my submission, Commercial Core zoning of the Papanui 

Site is the most appropriate option.   

 

  

                                                
39

 Transcript, page 281, lines 15-30. 
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8. CONCLUSION  

 

8.1 Foodstuffs has made significant investment in Christchurch over the 

years.  In the post-earthquake environment Foodstuffs has directed 

considerable effort into rebuilding damaged supermarkets in a way 

that achieved high quality amenity outcomes and delivered a much 

needed service to local communities.   Foodstuffs also seek to enable 

distribution facilities to integrate with administrative support to ensure 

food distribution is efficient and responds quickly to customer demand. 

 

8.2 There is no disagreement that supermarkets should be enabled to 

establish throughout the City within a network of existing and new 

Neighbourhood Centres.  This will maintain and enhance such areas 

as community focal points, promoting sustainable communities in a 

way that achieves the Strategic Directions.    The recovery of greater 

Christchurch and the future wellbeing of the community will rely on 

confident private investment.  We have an opportunity through this 

process to provide for business with the tools and the incentive to 

invest, redevelop and prosper within the local communities that they 

serve.   

 

8.3 It is submitted that the provisions put forward by Foodstuffs in relation 

to the Commercial and Industrial Proposals, including the site specific 

zoning requests, can properly be accepted. 

 

 

 
___________________________  
J M Crawford 
On behalf of Foodstuffs South Island Limited and Foodstuffs (South 
Island) Properties Limited   
 

Dated 10 June 2015 
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