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1. SCOPE 

1.1 These closing submissions address a key matter that has arisen for 

the Oil Companies1 in the course of the hearing in respect of Chapter 

5 - Natural Hazards of the Proposed Christchurch Replacement 

District Plan ("Replacement Plan"), namely whether, and to what 

extent, earthworks associated with repair and maintenance of existing 

infrastructure should be a permitted activity under the Replacement Plan.  

1.2 Other than on this issue, the Oil Companies rely on their opening 

submissions.  Counsel took the Panel through the executive summary of 

those opening submissions, but also request that the Panel read the 

balance of those submissions before making its decision.     

2. CONTEXT / BACKGROUND  

2.1 In the Oil Companies' opening legal submissions,2 and in the primary 

evidence of David Le Marquand on this topic, the Oil Companies 

sought to adopt a permitted activity status for maintenance and repair 

of existing infrastructure, in all slope instability management areas.  

This was to be provided for through amendments to row (f) of the 

Activity Table in Rule 5.10.1.3 

2.2 The Panel appeared to understand the rationale behind the Oil 

Companies seeking for repair and maintenance activities to be 

permitted (including associated earthworks).  However, questions 

arose during the hearing about the appropriateness of (potentially) 

allowing an unfettered extent of earthworks to be permitted, just 

because those earthworks are associated with repair or maintenance 

of existing infrastructure.   

2.3 When questioned by Mr Winchester on this issue, Mr Le Marquand 

accepted that an unfettered extent of earthworks could be 

 
1  Mobil Oil New Zealand Limited, Z Energy Limited and BP Oil NZ Limited.   
2  Opening Legal Submissions on behalf of the Oil Companies on Chapter 5: Natural 

Hazards, dated 11 March, paragraph 1.3(c).  
3  As set out in Attachment A to the evidence in reply of Ms Janice Carter for the 

Council.   
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inappropriate and that, in terms of health and safety considerations 

and impacts on third parties:4 

... the ability for some sort of geotechnical oversight or 
reassurance about those earthworks would be an important 
consideration. 

2.4 Further questioning from Mr Winchester and Judge Hassan explored 

options around thresholds of permitted earthworks, or some sort of 

certification process, but Mr Le Marquand had not turned his mind to 

anything specific in terms of a solution, at that stage.  

3. RELIEF SOUGHT BY OIL COMPANIES  

3.1 Having reflected on the issues, the Oil Companies seek:   

(a) (as they previously did) that repair and maintenance of 

existing infrastructure be provided for as a permitted activity; 

but 

(b) that earthworks associated with such repair and maintenance 

be dealt with as a separate activity.  

3.2 In terms of the relevant activity status for earthworks associated with 

such repair and maintenance, the primary relief sought is for two 

simple permitted activity standards to apply, as follows:   

(a) that the earthworks not exceed 10m3 of cut or 10m3 of fill; and    

(b) that the landform and drainage be reinstated to a similar state 

that existed prior to the repair and maintenance works being 

undertaken, or, if the repair and maintenance is occurring in 

response to a natural hazard event, prior to that event occurring.    

3.3 An alternative additional control that the Panel may wish to consider 

(but which the Oil Companies do not consider as necessary), would 

be to also include a certification requirement, whereby, in order to 

attain permitted activity status, an appropriately qualified geotechnical 

practitioner must certify that the proposed works: 

 
4  Transcript of proceedings in relation to Chapter 5: Natural Hazards, 11 March 2015, 

page 686 at [5].   
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(a) will meet the two standards; and 

(b) will not, having regard to the extent of earthworks and the 

proposed methodology, result in any material exacerbation of 

natural hazard risk.     

3.4 If the relevant standards (and certification, if required) are not 

achieved, then the earthworks associated with repair and 

maintenance would fall to be restricted discretionary.  That recognises 

that some proposed earthworks consents could be declined.   

3.5 The relief sought above is attached as Schedule 1 to these legal 

submissions. 

3.6 In terms of the volume threshold:   

(a) Although there could be an argument made that a 10m3 cut or 

fill, either carried out imprudently and / or in an inappropriate 

place, could potentially still exacerbate slope instability 

hazard, a line must be drawn in terms of the likelihood of this 

risk eventuating and the inappropriateness of requiring a 

consent for earthworks of this nature, in every situation.   

(b) The Oil Companies' geotechnical witness, Mr Paul Horrey, 

considers that, in his experience, a threshold of 10m3 is 

appropriate for earthworks associated with repair and 

maintenance activities, provided that the landform and 

drainage be reinstated to a similar state that existed prior to 

the repair and maintenance works being undertaken, or if the 

repair and maintenance is occurring in response to a natural 

hazard event, prior to that event occurring, as set out in 3.2(b) 

above.  

(c) If a certification option is adopted by the Panel, then the 

proposal is also that an appropriately qualified person certify, 

having regard to the extent of earthworks and the proposed 

methodology, that earthworks within the threshold will not result 

in any material exacerbation of natural hazard risk.  This would 

be a further layer or assurance against adverse effects.   
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3.7 The reinstatement of landform and drainage to a "similar state" that 

existed prior to the repair and maintenance works will be important, as 

anything that significantly changes the landform or drainage has the 

potential to create or worsen the level of local or offsite hazard.  

However it is inappropriate to require the landform and drainage to be 

reinstated to exactly what existed before the repair and maintenance 

activities were carried out, as minor earthworks for the purposes of 

accessing an asset, or filling following the replacement of a structure, 

will inevitably result in a slightly different landform or drainage pattern.  

In any event, these earthworks activities are unlikely to substantially 

increase natural hazard risk. 

3.8 The Panel is well versed on the case law that provides that permitted 

activity requirements, or conditions, that revert back to the Council a 

value judgement, are ultra vires.5  However, as set out in the opening 

legal submissions of the Christchurch City Council, a permitted activity 

rule may reserve capacity for a technical assessment of that activity to 

be done, as a condition of that activity.6  Such conditions may include 

qualitative standards, without necessarily offending the value 

judgment limitations to jurisdiction.7 

3.9 Although, in the view of the Oil Companies, an additional technical 

certification is unnecessary, it would create added assurance that both 

the earthworks associated with repair and maintenance, and the 

methodology used to carry out those earthworks, would not 

exacerbate natural hazard risk.  The methodology used to carry out 

the earthworks will be an important consideration in this regard, as 

minor earthworks undertaken using common handheld tools will be 

less likely to exacerbate risk than more intrusive methods. 

 
5  Hearing Panel's Minute on the Aspects of the Natural Hazards Proposal, dated 27 

February 2015, at [5.5].  
6  The Oil Companies adopt the opening legal submissions on behalf of the Christchurch 

City Council, dated 2 March 2015, at [11.8] - [11.14] in this regard.    
7  In the case of Sustain our Sounds Incorporated v the New Zealand King Salmon 

Company Limited [2014] NZSC 40, conditions attached to consents that contained 
qualitative standards, along with a process for developing quantitative standards, 
were found to be appropriate.     
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4. CONCLUSION  

4.1 The Oil Companies consider that the relief sought above, and 

attached as Schedule 1 to these submissions, provides a workable, 

efficient and reasonable solution to the current issues surrounding 

earthworks associated with repair and maintenance of existing 

infrastructure in the Replacement Plan provisions, and should be 

adopted.   

 

 

Dated 17 March 2015 

James Gardner-Hopkins  
Counsel for the Oil Companies 
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Schedule 1 - Relief proposed by the Oil Companies in relation to repair and 

maintenance of infrastructure 

5.10.1 Activity status for Port Hills and Banks Peninsula Slope Instability 

Management Areas 

Slope Instability Management Areas 
Activity Cliff 

Hazard 
Mgmt 
Area 
1 

Cliff 
Hazard 
Mgmt 
Area 2 

Rockfall 
Hazard 
Mgmt 
Area 1 

Rockfall 
Hazard 
Mgmt 
Area 2 

Mass 
Movement 
Hazard 
Mgmt 
Area 1 

Mass 
Movement 
Hazard 
Mgmt Areas 
2 & 
3 

Remainder 
of Port 
Hills and 
Banks 
Peninsula 
Slope 
Instability 
Mgmt Area 

Key: P = Permitted; RD = Restricted Discretionary; D = Discretionary; NC = Non-complying; PR = 
Prohibited. 
Repair and 
maintenance of 
infrastructure 
including 
earthworks 
associated with 
these works.  

RDP RDP P P RDP P P 

Earthworks 
associated with 
the repair and 
maintenance of 
infrastructure  that 
meet the 
permitted activity 
standards in 
5.10.1A 

P[x] P[x] P[x] P[x] P[x] P[x] P[x] 

Earthworks 
associated with 
the repair and 
maintenance of 
infrastructure that 
do not meet the 
permitted activity 
standards in 
5.10.1A  

RD[x] RD[x] RD[x] RD[x] RD[x] RD[x] RD[x] 

5.10.1A Permitted Activities [x]  

Earthworks for repair and maintenance of infrastructure where:  

1. the activity does not exceed 10m3 of cut or 10m3 of fill; and 

2. the landform and drainage is reinstated to a similar state that existed 
prior to the repair and maintenance works being undertaken, or if the 
repair and maintenance is occurring in response to a natural hazard 
event, prior to that event occurring; and . 

3. at least two days prior to the works starting, Council is provided with a 
certificate from a suitably qualified geotechnical practitioner, confirming 
that permitted activity standards 5.10.1A (1) and (2) are met, and that 
the activity will not, having regard to the extent of earthworks and the 
proposed methodology, result in any material exacerbation of natural 
hazard risk.     

 [Note: this permitted certification standard (3) is not sought by the 
Oil companies, but could be adopted by the Panel.] 


