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1. INTRODUCTION 

1.1 These closing submissions are presented on behalf of Scentre (New 

Zealand) Limited ("Scentre") in relation to Chapter 15 - Commercial of 

the Proposed Christchurch Replacement District Plan ("Proposed Plan"). 

1.2 As foreshadowed in our opening submissions, these submissions more 

comprehensively address the substantive matters raised in Scentre's 

submissions and evidence, as well as matters raised at the hearing, 

including in cross-examination and in the Hearings Panel's questioning of 

counsel and witnesses. 

1.3 The key matters to be addressed are: 

(a) the objective and policy framework, specifically Policies 1 and 5; 

(b) the floor to ceiling height rule; and 

(c) the urban design approach, including the options put forward by 

the Hearings Panel. 

2. OBJECTIVE AND POLICY FRAMEWORK  

2.1 As set out in our opening submissions, Scentre largely accepts the 

Council's revised objective and policy framework for the Commercial 

Chapter provided in Mr Stevenson's rebuttal evidence.
1
  At the hearing, 

several matters were raised in respect of Policies 1 and 5.  We address 

those policies in turn. 

Policy 1 

2.2 Policy 1 is now proposed to read (with the outstanding matters 

highlighted): 

15.1.2.1 Policy 1 - Role of centres  

a. Maintain and strengthen commercial centres as the focal 
points for the community and business through 
intensification within centres that reflects their functions 
and catchment sizes, and in a framework that: 

 
1
  Opening Legal Submissions for Scentre (New Zealand) Limited, 18 May 2015, at 

[5.3]. 
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i. gives primacy to and supports the recovery of the 
Central City as a regional centre and the primary 
destination for a concentration of a wide range and 
scale of activities serving the region's population 
including shopping, community facilities and 
activities, employment, offices, commerce, 
administration, food and beverage, entertainment, 
events, tourism and transport services; 

... 

vi. is consistent with the role of centres as set out in 
Table 15.1 - Centre's role 

... 

2.3 At the hearing, Panel Member Mitchell raised with Mr Phillips whether it 

was possible to reconcile the notion of maintaining and strengthening 

commercial centres (in Policy 1(a)) with the requirement to give primacy 

to the recovery of the Central City (in Policy 1(a)(i)).
2
  Sir John Hansen 

also asked whether a reference to the Central City should be included in 

Policy 1(a), so that it would read, "maintain and strengthen the central city 

and commercial centres".
3
 

2.4 Scentre considers that the use of the words "in a framework that" in 

Policy 1(a) adequately addresses the first concern.  It removes the need 

for the two parts of the policy (1(a) and 1(a)(i)) to be "reconciled" as such, 

and allows the Central City recovery focus to be given effect to in the 

context of more broadly maintaining and strengthening the network of 

centres.  As noted by Mr Bonis, the intent of the policy is to establish a 

framework of commercial centres and within that framework itself, 

primacy is to be given to the recovery of the Central City.
4
   

2.5 In this respect, Scentre considers that the use of the term "commercial 

centres" in Policy 1(a) already includes the Central City, given that the 

Central City is specifically covered in the matters listed in (i) to (vi) as part 

of the hierarchy of centres, and given that it is not the subject of any later 

stand-alone policy.
5
  However, for clarity, Scentre would support the 

inclusion of a reference to the Central City as well as commercial centres 

in Policy 1(a), as suggested by Sir John Hansen. 

 
2
  Transcript of proceedings, 19 May 2015, pages 559 - 560.  

3
  Transcript of proceedings, 19 May 2015, page 560. 

4
  Transcript of Proceedings, 18 May 2015, page 458. 

5
  Transcript of Proceedings, 19 May 2015, page 560. 
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2.6 Judge Hassan queried whether Policy 1(a)(i) should read "gives primacy 

to and supports".
6
  As shown above (in strikethrough in highlight), those 

words were proposed to be deleted in Mr Stevenson's rebuttal evidence.  

Scentre supports the inclusion of those words and considers that the 

inclusion of the words "and supports" appropriately addresses the 

potential cumulative effects of incremental, particularly out of centre, 

development on the Central City, while providing a degree of flexibility 

that would not be possible if, for example, "does not adversely affect" 

were used.
7
 

2.7 Finally, a number of experts were questioned in relation to the duplication 

of the functions and roles of the different centres in Policy 1(a)(i) to (iv), 

Table 15.1 and Appendix 15.10.1.  As Mr Phillips and Mr Bonis noted, 

while there are key aspects in both the policy and table, there is a large 

degree of overlap, and the associated appendix uses inaccurate 

wording.
8
  It would be more valuable to have succinct, accurate 

information on the centres in one location.
9
  Scentre supports the 

consolidation of that information in Policy 5(a)(i) to (vi) and Table 15.1. 

Policy 5 

2.8 Policy 5 is now proposed to read: 

15.1.2.5 Policy 5 - Accommodating growth 

b. Any outward expansion of a commercial centre must be 
consistent with Objective 3.3.7, and ensure the expanded 
centre remains: 

...  

2.9 Scentre disagrees with the inclusion of the cross-reference to the 

Strategic Directions Objective 3.3.7 (Urban growth, form and design).   

2.10 Objective 3.3.7, in the Hearings Panel's decision of 26 February 2015 on 

the Strategic Directions Chapter,
10

 sets out a number of considerations.  

As Mr Bonis pointed out at the hearing, the broad ambit of the objective 

introduces matters that are not necessarily relevant to Policy 5.
11

  In 

 
6
  Transcript of Proceedings, 19 May 2015, pages 558 - 559. 

7
  Transcript of Proceedings, 19 May 2015, page 559. 

8
  Transcript of Proceedings, 18 May 2015, pages 458 - 459. 

9
  Transcript of Proceedings, 18 May 2015, pages 458 - 459. 

10
  Decision 1, Strategic Directions and Strategic Outcomes (and relevant definitions), 26 

February 2015, pages 88 - 89. 
11

  Transcript of Proceedings, 18 May 2015, page 448. 
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addition, the requirement to be consistent with Objective 3.3.7 arguably 

places greater weight on that objective as against other potentially 

relevant Strategic Directions objectives.
12

 

2.11 Mr Stevenson and Mr Bonis were clear that the key part of Objective 

3.3.7 of relevance to Policy 5 is the potential effects of the expansion of a 

commercial centre on housing development opportunities in that area.
13

  

Given that there are no other places in the Commercial Chapter where a 

Strategic Directions objective is cross-referenced, and that the objective 

would in any case be considered if relevant to the proposal at hand, 

Scentre continues to seek the deletion of the cross-reference to Objective 

3.3.7.    

2.12 However, Scentre would support the inclusion of a reference in Policy 5 

to a reduction of opportunities for medium to high density residential 

development.  This would take the relevant part of  

Objective 3.3.7 and bring it into Policy 5 directly.  Scentre supports the 

following wording, similar to that suggested by Mr Bonis:
14

 

x. Any outward expansion of a commercial centre should 
not substantially reduce opportunities for medium to high 
density residential development. 

3. FLOOR TO CEILING HEIGHTS 

3.1 As the Panel will be aware, Rule 15.2.3.2 of the Proposed Plan sets a 

minimum floor to ceiling height of 3.5 metres between the ground and first 

floor.  The associated matters of discretion include the extent to which a 

reduced floor to ceiling height: 

i. Precludes future alternative uses on the ground floor. 

ii. Impacts on the continuity of built form with adjacent 
properties. 

iii. Is practicable, having regard to the existing floor levels 
and the functional requirements of the proposed activities 
for those parts of the building located back from the street 
edge. 

3.2 At the outset, it is difficult to reconcile the rationale for the rule provided in 

the Council's evidence.  Mr McIndoe indicates that it is driven by 

 
12

  Transcript of Proceedings, 18 May 2015, page 448. 
13

  Transcript of Proceedings, 15 May 2015, pages 319 - 320; 18 May 2015, page 448. 
14

  Transcript of Proceedings, 18 May 2015, page 448. 
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aesthetics.  His concerns relate to car parking, particularly at the street 

edge, and the general impression of compressed, squat ground floor 

space (ie the perception of a building from the public realm).
15

  In cross-

examination at the hearing, he conceded that the issues associated with 

car parking could be dealt with in a broader urban design assessment, 

rather than the application of the floor to ceiling height rule.
16

  In our 

submission, the street edge issue is similarly covered by other rules.  Mr 

Stevenson's rationale, on the other hand, appears to relate purely to the 

function of the space and providing flexibility for the future use of that 

space.
17

   

3.3 Furthermore, despite the Council's insistence on the rule, there does not 

appear to be any evidence of floor to ceiling height creating issues within 

the existing regime.  To the contrary, the witnesses for Scentre and other 

parties have shown that: 

(a) The 3.5 metre figure is arbitrary and could in fact have the 

unintended consequence of leading to poor urban design 

outcomes.  Retail stud heights are often greater than 3.5 metres.  

Foreseeable future uses could involve the removal of, for 

example, a car parking floor (of less than 3.5 metres) to create 

suitable retail tenancy.
18

 

(b) Buildings may, and do, have a lower stud height than 3.5 metres 

and still function perfectly well and be easily tenanted, yet such 

buildings would trigger a resource consent requirement.
19

 

3.4 Such an arbitrary and prescriptive rule in this context is unnecessary.  

Scentre takes a flexible and long-term view towards all development and 

re-development across New Zealand, with functionality and the potential 

future uses of buildings borne in mind throughout the process, in order to 

accommodate tenant and customer needs.
20

 

 
15

  Transcript of Proceedings, 11 May 2015, page 62. 
16

  Transcript of Proceedings, 11 May 2015, page 63. 
17

  Transcript of Proceedings, 15 May 2015, page 319. 
18

  Primary evidence of Allan Lockie for Scentre (New Zealand) Limited, 24 April 2015. 
19

  Transcript of Proceedings, 18 May 2015, pages 424 - 425. 
20

  Ms McDonald gave the example at the hearing of the most recent redevelopment of 
Scentre's Riccarton site, where the car park building was built at extra cost to be able 
to be used for other functions in the future (Transcript of Proceedings, 15 May 2015, 
page 318). 
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3.5 Scentre considers that the urban design concerns raised are better 

addressed through an urban design assessment, and that the desired 

functionality and flexibility of future use is not provided through the 

prescriptive approach set out in the rule.  Scentre continues to seek that 

the rule be deleted. 

4. URBAN DESIGN APPROACH 

4.1 The key outstanding matter for Scentre is the approach taken in the 

Proposed Plan to urban design.  Scentre acknowledges the engagement, 

lateral thinking and innovation shown by the Hearings Panel on this 

matter.  It is a refreshing change from other processes and it is desirable 

given the final decision-making power that rests with the Hearings Panel.  

4.2 In terms of the three "alternative" approaches put forward, Scentre 

supports and sees real merit in the certification method.  The remainder 

of our submissions set out Scentre's concerns in relation to the proposed 

provisions, before considering the three alternatives, including 

certification.  

Key concerns with proposed provisions 

4.3 As the Panel is now well aware, the approach under the Proposed Plan to 

urban design involves three components - a 1,000m
2
 threshold above 

which new development or redevelopment requires resource consent; a 

restricted discretionary activity status for such consent; and a lengthy list 

of assessment matters.  It is important to emphasise that it is the overall 

suite, when combined, which is problematic. 

4.4 The operative regime takes a different approach, with development or 

redevelopment over 4,000m
2 

requiring controlled activity resource 

consent, subject to a significantly smaller list of outcome-focused 

assessment matters.   

4.5 Scentre's key concern is that the proposed approach imposes a 

significantly more prescriptive and onerous urban design regime, yet no 

legitimate explanation has been provided that the operative provisions 

are not working. 
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4.6 A number of times at the hearing, Panel members queried whether 

witnesses could provide examples of situations where the operative 

regime has led to poor urban design outcomes.  No witnesses were able 

to provide specific examples. 

4.7 Instead, the Council seeks to justify the new provisions on the basis of 

the Commercial Chapter section 32 report.  In our submission, the 

analysis provided in the section 32 report is insufficient:   

(a) It draws largely from a section 35 report prepared for the Council 

on the effectiveness of the District Plan in 2011.
21

  That report 

was critical of the effectiveness of the District Plan (as at 28 

January 2011) in addressing a number of urban design issues.  

However, the section 32 report prepared for this plan review 

does not cite examples where the provisions have led to poor 

urban design outcomes.  It simply asserts that the currently 

provisions are failing to consistently realise high quality urban 

design.
22

 

(b) The section 32 report refers to placing additional control over the 

detailed location and design of new development in the context 

of Christchurch's earthquake recovery environment, suggesting 

that the status quo fails to respond to opportunities to improve 

the urban design quality of new built form.
23

  However, again, it 

provides no examples of "lost opportunities" or poor urban 

design outcomes in the post-earthquake context.  

(c) The section 32 report states that the provisions seek to address 

direction of higher order policy documents, including Actions 2 

and 11 of the Land Use Recovery Plan ("LURP") and Policy 

6.3.2 of the Canterbury Regional Policy Statement ("CRPS").
24

  

That must be balanced against the direction in those higher 

order documents to enable business and development activity, 

provide for operational and functional requirements, reduce 

consenting and notification requirements, and increase clarity 

 
21

  Evaluating the Effectiveness and Efficiency of the Christchurch City District Plan, 
Response Planning Consultants Limited, 28 January 2011. 

22
  Section 32 Report, Commercial Chapter, page 87. 

23
  Section 32 Report, Commercial Chapter, page 86. 

24
  Section 32 Report, Commercial Chapter, pages 84 - 85. 
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and certainty around urban design requirements.  Relevant 

examples include Actions 11(iii), 24(iii), 33 and 45 of the LURP 

and Policies 5.3.1, 6.2.6, 6.3.2 and 6.3.6 of the CRPS.  

Fundamentally, the section 32 report justification fails to have 

particular regard to the prescribed expectation in the 

establishing Order in Council that the Proposed Plan:
25

 

(a)  clearly articulates how decisions about resource use 
and values will be made, which must be in a manner 
consistent with an intention to reduce significantly 
(compared with the existing district plans) -  

(i)  reliance on resource consent processes; and 

(ii)  the number, extent, and prescriptiveness of 
development controls and design standards in 
the rules, in order to encourage innovation and 
choice; and 

(iii) the requirements for notification and written 
approval; 

4.8 Scentre agrees that high quality urban design outcomes are important, 

and that the recovery context provides a significant opportunity to achieve 

such outcomes.  However, Scentre considers that the Council's approach 

does not strike the right balance between provisions that are sufficiently 

enabling and that provide for the functional and operational requirements 

of commercial activities, and provisions that provide for good urban 

design outcomes.
26

  Under the operative regime, there are many 

examples of good urban design outcomes, meaning not only is there not 

a "problem", the regime has in fact has achieved good outcomes.  A clear 

example is Scentre's Rotherham Street mainstreet environment.
27

 The 

Council's proposed approach is not the most appropriate to achieve the 

objectives of the Plan. 

Activity status 

4.9 As set out above, the proposed provisions set a restricted discretionary 

activity consent requirement for development or redevelopment over 

1,000m
2
.  Scentre's preference is that the controlled activity status, as per 

the operative regime, be retained. 

 
25

  Canterbury Earthquake (Christchurch Replacement District Plan) Order 2014, 
Schedule 4. 

26
  Opening Legal Submissions for Scentre (New Zealand) Limited, 18 May 2015, at [5.5] 

- [5.7]. 
27

  Primary evidence of Allan Lockie for Scentre (New Zealand) Limited, 24 April 2015, at 
[3.3], [4.8] and attachments. 
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4.10 Mr Stevenson agreed in cross-examination that the key themes of the 

development of the urban design provisions were certainty, flexibility and 

clarity.
28

  In terms of certainty, he conceded that certainty can relate to 

the outcome of the resource consent process, specifically the difference 

in outcome between a controlled and a restricted discretionary activity 

status.
29

 

4.11 The Council appears to take issue with the use of controlled activity 

status in that it does not provide the ability to require the significant 

modification or fundamental redesign of an application, or to impose 

conditions to that effect.  However, to the extent that there is an issue 

with how the Council is using its powers under the operative regime, with 

its controlled activity status, that is a matter of administration of the Plan, 

rather than a concern with its drafting.  Furthermore, the Council has 

failed to justify the removal of the controlled activity status.  Specific 

examples of poor outcomes through the status have not been provided in 

evidence, at the hearing, or in the section 32 analysis.  That analysis 

goes no further than stating that a number of other district plans have a 

resource consent trigger so that new buildings are subject to a broader 

urban design assessment.
30

  That is entirely possible with a controlled 

activity status. 

4.12 In that respect, it is useful to consider more closely the purpose and 

implications of controlled activity status: 

(a) As the Hearings Panel will be well aware, sections 77A and 87A 

of the RMA provide an open ability for councils to classify 

activities as permitted, controlled, restricted discretionary, 

discretionary, non-complying or prohibited.  That classification 

determines whether or not resource consent under Part 6 of the 

RMA is required, and the scope of the council's discretion or 

assessment in relation to any consent required. 

(b) The purpose of controlled activity status, as noted when the 

status was reintroduced into the Resource Management Bill in 

August 1990, is to specify activities with minor environmental 

 
28

  Transcript of Proceedings, 15 May 2015, page 312. 
29

  Transcript of Proceedings, 15 May 2015, page 312. 
30

  Section 32 Report, Commercial Chapter, page 87. 
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effects, relative to their context, for which it is appropriate to 

determine consent without public notification.
31

 

(c) Section 104A provides that an application for consent for a 

controlled activity must be granted, but may be subject to 

conditions in respect of those matters over which the consent 

authority has reserved control in the plan or proposed plan or 

over which control is reserved in national environmental 

standards or other regulations.
32

  Section 108 provides broad 

scope in terms of the ability for consent authorities to impose 

conditions. 

(d) The Court of Appeal has summarised the key test when 

considering activity status in a plan:
33

 

The important point for present purposes is that the 
exercise required by s32, when applied to the allocation 
of activity statuses in terms of s 77B, requires a council 
to focus on what is "the most appropriate" status for 
achieving the objectives of the district plan, which, in 
turn, must be the most appropriate way of achieving the 
purpose of sustainable management. 

(e) Turning to the relevant objectives of the Proposed Plan: 

(i) Objectives 1 and 2 of the Commercial Chapter focus on 

recognising and facilitating the recovery and long-term 

growth of commercial activity through an enabling 

framework that, in particular, enables the efficient use 

and continued viability of the physical resources of 

commercial centres.  The chapeau of Objective 4 

requires scale, form and design of development to be 

consistent with the role of a centre, with the remainder 

of the objective balancing high quality urban design 

with a number of other matters including the functional 

and operational requirements of activities and the 

existing built form. 

 
31

  Rt Hon Geoffrey Palmer Report of Committee on Resource Management Bill (28 

August 1990) 510 NZPD 3952, Hansard); Committee on the Resource Management 
Bill Report of Committee on Resource Management Bill (August 1990) at [6.22]. 

32
  Resource Management Act 1991, s 104A.  

33
  Coromandel Watchdog of Hauraki Inc v Minister of Economic Development [2008] 1 

NZLR 562 (CA) at [28]. 
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(ii) A number of Strategic Directions objectives also apply. 

Objective 3.3.1 provides for the expedited recovery and 

future enhancement of Christchurch in a manner that, 

amongst other things, fosters investment certainty.  

Objective 3.3.2 seeks to minimise transaction costs 

and reliance on resource consent processes; the 

number, extent and prescriptiveness of development 

controls and design standards; and the requirements 

for notification and written approval.  Objectives 3.3.5 

and 3.3.10 provide that recognition and opportunities 

be afforded to business, commercial and industrial 

activities.  The chapeau of Objective 3.3.7 provides for 

a high quality urban environment; however, as noted 

earlier, the remainder of the objective addresses a 

broad range of matters that are not strictly urban 

design-related. 

(f) Given the clear direction provided in those objectives, in our 

submission a controlled activity status is the appropriate 

response.  It ensures that urban design matters are addressed, 

in particular through the Council's ability to impose conditions on 

development or redevelopment to achieve good urban design 

outcomes, while providing the necessary certainty for applicants 

in terms of giving effect to the relevant enabling objectives 

outlined above. 

(g) High quality urban design outcomes are measured in a variety of 

ways, including by commercial success, as conceded by Mr 

McIndoe and Mr Stevenson at the hearing.
34

  This indicates that 

while good urban design outcomes require some degree of 

regulatory involvement at the consenting stage, these outcomes 

do not require the Council to have the ability to decline consent, 

or to require the fundamental redesign of development, through 

restricted discretionary status.       

4.13 From a practical perspective, the experts have confirmed that no major 

issues have arisen with the controlled status under the operative regime 

 
34

  Transcript of Proceedings, 11 May 2015, page 69; 15 May 2015, page 316. 
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and that it has worked well to date.
35

  In our submission, restricted 

discretionary activity status lacks certainty and over-regulates 

development in a context where urban design is already an essential 

consideration.  Scentre considers that the controlled activity status more 

appropriately sets an enabling, certain and positive framework for 

development and redevelopment. 

Threshold 

4.14 The threshold over which development or redevelopment requires 

resource consent in terms of urban design was also a matter of much 

discussion at the hearing.  Options discussed were 500m
2
 (as proposed 

in the notified Plan), 1,000m
2
 (as proposed in the Council's evidence) and 

4,000m
2
 (as per the operative City Plan). 

4.15 The experts confirmed that the lower threshold means that greater 

numbers of development or redevelopment will be "caught" for urban 

design assessments.
36

  That approach raises a conflict with the 

requirement set out above in the Statement of Expectations to reduce 

significantly resource consenting requirements.  Mr McIndoe conceded 

this point in cross-examination.
37

  

4.16 The section 32 report seeks to justify the lower threshold on the basis that 

it will enable site specific assessments and therefore high quality urban 

design outcomes, while making allowance for smaller scale development 

to proceed without the need for resource consent.
38

  Again, the report 

provides no examples of poor outcomes under the existing regime and, in 

our submission, the lower threshold approach has no regard for the 

overall context of the development (in other words, the site size).  This 

was clearly pointed out in evidence and at the hearing by Ms McDonald.
39

 

4.17 The Panel has heard a range of different views on the matter.  While Mr 

Phillips suggested that for sites like Riccarton, the difference between a 

4,000m
2
 and a 1,000m

2 
threshold is not significant, Scentre continues to 

seek the retention of the existing 4,000m
2
 threshold, which has functioned 

 
35

  Transcript of Proceedings, 19 May 2015, page 554. 
36

  Transcript of Proceedings, 12 May 2015, page 47. 
37

  Transcript of Proceedings, 12 May 2015, page 47. 
38

  Section 32 Report, Commercial Chapter, page 89. 
39

  Primary evidence of Joanna McDonald for Kiwi Property Group Limited, 24 April 2015, 
at [3.5]; Transcript of Proceedings, 18 May 2015, pages 477 - 478. 
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effectively under the operative regime and which more appropriately 

takes account of the overall context of development. 

Assessment matters 

4.18 As indicated above, the proposed provisions set out a lengthy and wide-

ranging list of urban design assessment matters in 15.8.1 that Scentre 

considers to be unnecessarily prescriptive and method-focused.  Scentre 

favours a revised, shorter list of outcome-focused matters.
40

 

4.19 The key risk with the proposed approach is that council officers treat the 

assessment matters as a "checklist", all of which must be specifically 

achieved, notwithstanding that there might be a better method of 

addressing an specific urban design concern.  By contrast, a shorter list 

of "outcomes" provides greater flexibility in demonstrating how such 

outcomes are achieved. 

4.20 The Council seeks to justify the proposed assessment matters on the 

basis that they provide greater certainty for applicants as there is less 

room for subjectivity and misinterpretation.  Mr McIndoe suggests that a 

shorter list of "outcomes" leaves matters open-ended and to be 

interpreted in any manner the Council planner or urban designer 

considers them to mean at the time.  He suggests that this widens their 

extent, leading to the potential inconsistent treatment of applications and 

unnecessary debate.
41

 

4.21 Mr McIndoe's assertion fails to recognise, as noted above, the flexibility 

that outcome-focused matters provide for applicants in terms of choosing 

the best approach for their development that achieves the stated 

outcomes.  That is a critical consideration before turning to how the 

matters may be applied in any assessment by a Council planner or urban 

designer.  Furthermore, as Mr McIndoe notes himself,
42

 the relevant 

Council planner or urban designer will be professionally skilled and will 

assess the application in accordance with their professional training, not 

simply in accordance with whatever they consider the assessment 

matters to mean at the time.
43

 

 
40

  Transcript of Proceedings, 19 May 2015, page 543. 
41

  Transcript of Proceedings, 11 May 2015, pages 45, 59. 
42

  Transcript of Proceedings, 11 May 2015, page 50. 
43

  Transcript of Proceedings, 19 May 2015, page 543. 
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4.22 In terms of being outcome-focused, the language of the assessment 

matters was an important issue at the hearing.  The experts agreed that 

the use of "whether the development" signaled a checklist or method-

focused approach, whereas "the extent to which the development" 

signaled an outcome-focused approach.  Mr Stevenson conceded that 

"whether the development" certainly conveys a method, and that a better 

approach would be to indicate that there are a number of matters for 

consideration and that any one or more may be taken into account.
44

 

4.23 Scentre considers that using a shorter, outcome-focused approach in this 

context would:
45

 

(a) provide the necessary flexibility in terms of design approaches; 

(b) allow the consideration of matters that are relevant to the 

particular proposal, rather than arbitrarily requiring consideration 

of a wide range of potentially irrelevant matters; and  

(c) provide consistency with the approach taken to assessment 

criteria across the Proposed Plan.
46

 

The three alternative options 

4.24 The three alternative, "fast-track" options put forward by the Hearings 

Panel were: 

(a) a certification process;  

(b) affording greater status to the Urban Design Panel ("UDP"); and 

(c) the use of design guides or master plans. 

4.25 We address each option in turn. 

Certification 

4.26 The "certification" approach provides an alternative option for 

development above the urban design threshold to be, in effect, a 

permitted activity on the basis of certification by a Council-approved 

urban design expert.  Single and double certification options were raised 

 
44

  Transcript of Proceedings, 15 May 2015, page 265. 
45

  Transcript of Proceedings, 19 May 2015, page 543. 
46

  For example, this approach is taken for the Residential Chapter. 
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by Dr Mitchell.  Depending on where the threshold is set, there would be 

merit in allowing single certification for smaller developments, with peer 

review (ie double certification) for larger developments. 

4.27 As discussed during our opening submissions, while urban design is 

more subjective than other disciplines, from a legal perspective it would 

certainly not be impossible to incorporate a certification process in the 

Proposed Plan.
47

  The approach is somewhat similar to a "fast-tracked" 

process under the operative provisions whereby approved planners have 

the ability to prepare the Council officer's report for certain applications.
48

 

4.28 From a development perspective, Mr Lockie and Ms McDonald are 

proponents of the approach, both seeing it as providing a highly workable 

framework, particularly as engaging an urban designer before 

commencement and then to review projects is common practice in the 

industry.
49

  

4.29 From a planning and practical perspective, as Mr Phillips notes:
50

  

(a) certification allows for collaboration with an urban design expert 

over the life of a project, ensuring that their input will actually 

lead to meaningful outcomes, as opposed to urban design being 

open to subjective debate at the consenting stage; 

(b) in that respect, it removes the potential for subjective debates 

between design professionals, which can be a common reason 

(or threat) for consent being declined, and therefore provides 

much benefit in terms of certainty; and 

(c) it provides a "carrot rather than stick" approach, with the clear 

procedural benefits incentivising the adoption of high quality 

urban design from the outset of a development. 

4.30 The legal issues arising with the certification approach were canvassed at 

the Natural Hazards Chapter hearing in the context of a permitted activity 

 
47

  Transcript of Proceedings, 18 May 2015, page 514. 
48

  The process is known as the Resource Consent Streamlined Application Programme, 
under which "approved consultants" are able to prepare and submit applications for 
certain types of resource consent on an applicant’s behalf in a compressed format, 
which should result in a quicker turnaround and lower Council processing fees. 

49
  Transcript of Proceedings, 18 May 2015, page 489; 19 May 2015, page 539. 

50
  Transcript of Proceedings, 19 May 2015, page 545. 
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rule for various hazards.  The Crown's closing legal submissions on that 

Chapter reiterate that the certification method is appropriate provided 

there is no unlawful delegation of the Council's decision-making power, 

and the permitted activity rule is sufficiently certain so as to avoid 

invalidity.
51

  In our submission, those matters are able to be addressed 

through the drafting of a certain and workable permitted activity rule; a 

clear process for appointing approved experts; and appropriate 

administrative mechanisms.
52

   

4.31 Scentre strongly supports the approach and seeks that the Panel seek to 

incorporate a certification mechanism in the final provisions.   

Urban Design Panel  

4.32 The second option would be to afford a greater level of decision-making 

power to the UDP, with applicants able to obtain some form of urban 

design support or sign-off from that Panel 

4.33 This approach was addressed in our opening submissions and also at 

length at the hearing by Mr Phillips for Scentre.
53

  Without repeating Mr 

Phillips' comments, Scentre's key concerns are: 

(a) Assessments by the UDP are not made within the RMA 

decision-making framework.  Members of the UDP have no 

RMA mandate, which means that they can undertake wide-

ranging assessments that: 

(i) are not confined to any relevant assessment criteria 

that may be specified for a particular activity; 

(ii) do not necessarily take account of relevant resource 

management matters such as the existing environment 

or the permitted baseline; and 

 
51

  Closing submissions for the Crown on the Natural Hazards Proposal, 17 March 2015, 
page 3 onwards. 

52
  Transcript of Proceedings, 18 May 2015, page 514; 19 May 2015, page 546.  For 

example, as were approved by the Environment Court in Housing New Zealand 
Corporation v Manukau City Council EnvC Auckland A143/01 and the High Court in 
Environmental Defence Society Incorporated v New Zealand King Salmon Company 
Limited [2013] NZHC 1992. 

53
  Transcript of Proceedings, 19 May 2015, pages 543 - 544. 
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(iii) do not necessarily have the Part 2 sustainable 

management purpose in mind. 

These elements are fundamental to the proper consideration of 

resource consent applications and can be determining factors as 

to whether or not consent is granted.  

(b) Applications come before the UDP in a brief session, well into 

the design and development process, leaving little room for the 

meaningful outcomes described above in respect of the 

certification process.  Furthermore, the UDP has no certain 

mechanism to address situations where there are conflicting 

opinions between applicant and Council experts for receiving, 

testing and determining expert opinion.  While urban design is a 

subjective area, this approach depends immensely on the 

expertise, background, interests and tastes of the particular 

panel members. 

(c) Fundamentally, the approach raises legal issues around the 

potential delegation of the Council's decision-making power or a 

requirement for third party approval.  In Director-General of 

Conservation v Marlborough District Council the High Court 

ruled against a situation where a delegate exercised a judgment 

that was important to the outcome of the evaluation that the 

decision-maker was required to undertake, and had significant 

bearing on whether consent would be granted.
54

  In our 

submission, affording the UDP "sign-off" power goes even 

further than that approach in that, in effect, whether consent is 

even required would come down to the "sign-off" or decision of 

the UDP. 

4.34 For the reasons outlined above, Scentre would not support the approach 

of affording greater decision-making power to the UDP. 

Design Guide 

4.35 The third option proffered by the Hearings Panel was a design guide or 

master plan approach.  In advance of the consenting process a developer 

 
54

  Director-General of Conservation v Marlborough District Council [2004] 3 NZLR 127 

(HC), at [26] - [27]. 
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or centre owner could agree with Council on a guide or plan for the 

development of a centre, with rules or activity status then depending on a 

reference back to the guide.
55

 

4.36 Mr Phillips raised a number of practical concerns with this approach, 

including in relation to coordinating the interests and resources of multiple 

landowners, and having to rely on the particular Council officer charged 

with overseeing the development of a design guide.
56

  In addition, for 

most centre owners, development occurs reactively in response to tenant 

and customer demands.  Consents are inevitably varied,
57

 and 

prescribing a specific framework for a five year or longer period, as aptly 

put by Judge Hassan, "might just end up being a noose around your neck 

which actually does not help in terms of response to the market".
58

 

4.37 From a legal perspective, the approach draws similarities with the use of 

what have been referred to as framework plans, integrated development 

plans or outline development plans ("ODP").  We indicated during our 

opening submissions that we would expand on this point in closing. 

4.38 While there have been a number of instances where these mechanisms 

have been included in district plans as an initial step before consents are 

sought for development, their inclusion raises the issue of vires.  This was 

addressed by Judge Borthwick in Queenstown Airport Corporation 

Limited v Queenstown Lakes District Council,
59

 a case that has sparked 

much discussion on the matter.  In that case: 

(a) The relevant provisions defined an ODP as a plan delineating 

the performance standards and/or activities on an area of land.  

An ODP was approved by way of a resource consent, and it was 

a prohibited activity to undertake any activity until an ODP was 

approved.   

(b) The rules proposed to classify activities as permitted (or 

controlled, limited discretionary or discretionary) depending on 

whether the activity was "in accordance" with an approved ODP 

 
55

  Transcript of Proceedings, 18 May 2015, pages 515 - 516. 
56

  Transcript of Proceedings, 19 May 2015, pages 544 - 545. 
57

  Transcript of Proceedings, 19 May 2015, page 538. 
58

  Transcript of Proceedings, 19 May 2015, pages 538. 
59

  Queenstown Airport Corporation Limited v Queenstown Lakes District Council [2014] 

NZEnvC 93. 
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for the area.  Any use of land not complying with an ODP was a 

non-complying activity. 

(c) The Court found that this approach was ultra vires in terms of 

section 77B of the RMA, as activity status is required to be 

derived from the RMA and from its subsidiary planning 

instruments, rather than from a resource consent (or, in effect, 

the exercise of a consent authority's discretion to grant resource 

consent, ie for the ODP).
60

 

(d) One of the key findings was that activity status must be clear 

from the plan.  In that respect, the Court suggested that the 

rules be amended to make it non-complying (rather than 

prohibited) to develop in advance of an ODP.  This was on the 

basis that section 77B(5) of the RMA did not specify that an 

activity must comply with any standards stipulated in a plan.
61

  

Accordingly, while the non-complying status could not be linked 

to compliance with another resource consent, it could be linked 

to the existence of another resource consent.
62

  However, since 

the 2009 RMA amendments, section 87A(5) now specifies, with 

respect to non-complying activities, that the activity must comply 

with any requirement stipulated in the plan or proposed plan.   It 

now follows that classifying activities as non-complying activities 

subject to the existence of another resource consent may also 

be ultra vires the RMA. 

4.39 In this light, the design guide approach raises several legal issues: 

(a) As indicated during our opening submissions, it is difficult to see 

how the approach would sit with within the Proposed Plan 

framework, while ensuring that the rule framework was 

sufficiently certain on its face.
63

  It would need to be determined 

whether the design guide was incorporated in the Proposed 

Plan, or if individual design guides were to be sought (perhaps 

 
60

  Queenstown Airport Corporation Limited v Queenstown Lakes District Council [2014] 
NZEnvC 93, at [183]. 

61
  At [190]. 

62
  At [189]. 

63
  Transcript of Proceedings, 18 May 2015, page 513. 
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by way of resource consent) for individual developments or 

areas. 

(b) If consent were required for a design guide, and activity status 

or approval was dependent on compliance with a design guide, 

it would likely be ultra vires the RMA.  Similarly, activity status or 

approval being dependent even on the existence of a design 

guide would arguably now be ultra vires the RMA. 

4.40 In our submission, the difficulties that continue to be grappled with in 

terms of incorporating a design-guide type approach in planning 

documents across the country indicate that this should not be the 

preferred approach.  

5. CONCLUSION 

5.1 Scentre largely supports the position reached by the Council in its rebuttal 

evidence, with only minor amendments sought to the policies as outlined 

above.  Scentre continues to seek the deletion of the floor to ceiling 

height control, and its key concern remains with the Proposed Plan's 

urban design approach.  In that respect, while Scentre supports an 

approach that largely "rolls over" the operative regime, Scentre sees the 

most merit in a permitted activity certification type method, and seeks that 

the Hearings Panel incorporate that type of method in its final 

Commercial Chapter. 

 

Dated 11 June 2015 

Daniel Minhinnick 

Counsel for Scentre (New Zealand) Limited 


