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1. INTRODUCTION 

1.1 These closing submissions are presented on behalf of Scentre (New 

Zealand) Limited ("Scentre") in relation to the Transport Proposal of the 

Proposed Christchurch Replacement District Plan ("Proposed Plan").   

1.2 As foreshadowed in our opening submissions, these submissions more 

comprehensively address the outstanding issues for Scentre in respect of 

the Transport provisions, as well as matters raised at the hearing.  

1.3 The key matters to be addressed in these submissions relate to the 

proposed provisions for high trip generators ("HTG").  While there has 

been a degree of agreement reached between the Council and 

submitters on these provisions, Scentre has outstanding concerns in 

relation to: 

(a) the exclusion of HTGs from the minimum car parking 

requirements; 

(b) the activity status for HTGs that require a basic Integrated 

Transport Assessment ("ITA") and are otherwise permitted in 

the zone in which they are located; 

(c) notification of HTGs that are otherwise permitted in the zone in 

which they are located; and 

(d) the assessment criterion relating to network effects in 7.3.19. 

2. STATUTORY FRAMEWORK 

2.1 The Panel is very familiar with the statutory context in which its decisions 

on the Proposed Plan are to be made.  The relevant higher order 

directions are set out in detail in the Council's opening submissions
1
 and 

we do not comment further, except on the specific matters below and 

where these matters and discussed in the body of our submissions.  

 
1
  Opening Legal Submissions for the Council, 29 June 2015, at section 2. 



 
 
Scentre (New Zealand) Limited Transport Proposal 
Submitter number 742 / FS1270  Closing Legal Submissions 

 
 

2913667       

2 

2.2 The Council's submissions refer to the relevant directions in the Strategic 

Directions Chapter, Canterbury Regional Policy Statement, Central City 

Recovery Plan, and the Statement of Expectations.
2
  In the Transport 

context, those provisions emphasise: 

(a) the importance of integrated development and infrastructure that 

improves accessibility and connectivity for people and 

transport;
3
 and  

(b) the importance of integrating land use with the transport 

network, while avoiding potential adverse transport effects (such 

as network congestion, safety, contaminant emissions and 

energy use) and optimising the use of existing capacity within 

the network.
4
  

2.3 The Christchurch context is also unique in that decisions on the Proposed 

Plan must have particular regard to the matters set out in the Statement 

of Expectations.
5
  As the Council has noted in its submissions,

6
 this 

means that the Plan should, in particular, significantly reduce reliance on 

resource consent processes; the number, extent, and prescriptiveness of 

development controls and design standards in the rules in order to 

encourage innovation and choice; and the requirements for notification 

and written approval. 

3. MINIMUM CAR PARKING REQUIREMENTS 

3.1 Under the Council's version of the Transport Proposal, HTGs are 

proposed to be excluded from the minimum car parking requirements set 

out in Rule 7.2.3.1(a).   

3.2 The Council's position is that there should be no minimum car parking 

requirements for HTGs and instead parking requirements should be 

considered as part of any ITA for an HTG. 

 
2
  Opening Legal Submissions for the Council, 29 June 2015, at section 2. 

3
  Strategic Directions Objective 3.3.7. 

4
  Canterbury Regional Policy Statement, Objective 6.2.4 and Policies 5.3.7 6.3.4. 

5
  Canterbury Earthquake (Christchurch Replacement District Plan) Order 2014, 

Schedule 4. 
6
  Opening Legal Submissions for the Council, 29 June 2015, at 2.8. 
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3.3 The Council's rationale is that applying the minimum parking 

requirements could lead to an under-supply or over-supply of parking, 

which will not necessarily match the demand for an activity, and therefore 

a parking assessment should be undertaken on an individual basis 

through an ITA.
7
  Scentre considers that the use of minimum parking 

requirements provides certainty for development that has long been 

anticipated and provided for, while retaining flexibility in terms of 

addressing potential adverse effects. 

3.4 Aside from Mr Roberts for the Council, all of the traffic experts are in 

agreement that minimum car parking requirements are appropriate and 

necessary.  Their evidence is clear.  Parking minimums are commonly 

used across New Zealand to avoid the potential adverse effects of a 

parking under-supply.
8
  Their use will avoid an under-supply in the 

majority of circumstances.
9
  In terms of an over-supply, other than the 

economic costs to those providing the car parks, the effects resulting from 

a parking over-supply are not readily quantifiable and not often 

apparent.
10

   

3.5 The use of minimum parking requirements provides certainty and 

workability.   They provide an indication and assurance prior to land 

purchase or development of potential parking requirements (rather than 

these being dependent on any later ITA process); and they can be 

managed to accommodate tenancy and site use changes over time.  Mr 

Falconer for the Council agrees that car parking is something that is 

generally assessed and designed at the early stages of a project.
11

 

3.6 The Council itself recognises that considering parking requirements as 

part of any ITA for an HTG introduces uncertainty.  Mr Roberts 

acknowledges some element of uncertainty, but contends that significant 

uncertainty is "not expected".
12

  In our submission, that is not a sufficient 

basis to justify such a step change in position from the operative regime, 

to delete minimums.   

 
7
  Opening Legal Submissions for the Council, 29 June 2015, at 3.16. 

8
  Primary evidence of Mr Fuller for Scentre and others, 10 June 2015 at 4.7. 

9
  Primary evidence of Mr Phillips for Scentre and others, 10 June 2015 at 6.4. 

10
  Primary evidence of Mr Fuller for Scentre and others, 10 June 2015 at 4.14. 

11
  Transcript of Proceedings, 30 June 2015, page 109. 

12
  Rebuttal evidence of Mr Roberts for the Council, 17 June 2015, at 11.4. 
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3.7 In response to Dr Mitchell's question as to whether the operative regime 

had worked either demonstrably well or demonstrably badly, Mr Roberts 

stated that there has been some inefficiency in the use of land.
13

  This 

appears to be his rationale for suggesting that the proposed provisions 

"should" provide an opportunity for cost saving.
14

  With respect, the ITA 

process is not an appropriate tool to enforce land use efficiency. 

3.8 In the same vein, at the hearing Mr Nunns agreed that the costs and 

benefits of providing more or fewer car parks are matters for individual 

developers and businesses to consider.
15

  Crucially, they are the 

decision-maker in this respect.  For efficiency and economic reasons, 

they will provide a parking supply that matches demand.
16

  Mr Phillips 

provided examples to the Panel at the hearing of several good reasons 

for a developer providing an "over-supply", including customer demands, 

the attractiveness of an activity, a lack of alternative options and the 

future-proofing of sites.  If this consideration is subsumed within an ITA 

process, that decision-making power is taken over by the Council. 

3.9 In addition, in response to Mr Illingworth's questions around the potential 

for disagreement between commercial interests and the Council on 

parking requirements under the proposed provisions, Mr Roberts stated 

that in his experience with mall developments around Christchurch, 

issues more often arise around the design of facilities and safe and 

efficient access, as opposed to parking supply.
17

   

3.10 The Council's legal submissions allege that an absence of minimum 

parking requirements encourages innovation and choice.  The Council 

claims that this could be discouraged by setting minimum requirements, 

because choosing to provide a lesser amount of parking will generate a 

non-compliance with the minimum parking requirements.
18

   

3.11 With respect, the Council's submission does not withstand scrutiny.  The 

inclusion of minimum parking requirements provides a more 

 
13

  Transcript of Proceedings, 29 June 2015, page 34. 
14

  Rebuttal evidence of Mr Roberts for the Council, 17 June 2015, at 11.4. 
15

  Transcript of Proceedings, 29 June 2015, page 56. 
16

  Primary evidence of Mr Phillips for Scentre and others, 10 June 2015 at 6.5.  This 
point was endorsed in the rebuttal evidence of Mr Nunns for the Council, 17 June 
2015, at 3.8. 

17
  Transcript of Proceedings, 29 June 2015, pages 35 - 36. 

18
  Opening Legal Submissions for the Council, 29 June 2015, at 3.18. 
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straightforward consenting path if that standard is met.  The Council 

alleges that providing this opportunity reduces innovation and choice.  As 

an analogy, the Panel will recall the approach put forward in the 

Commercial Proposal of having a permitted activity rule based on urban 

design certification.
19

  The Council's submission is akin to saying that the 

urban design certification rule precludes innovation and choice because 

applicants would just look to meet the prescribed standard. 

3.12 In our submission, the Council's contention that the use of minimum 

parking requirements does not achieve Strategic Directions Objective 

3.3.2(a)(ii) is misguided.  The purpose of that objective is to achieve 

clarity of language and efficiency.  Enforcing a requirement for all HTGs 

to assess parking as part of an ITA, rather than providing a "leg-up" for 

proposals that meet a minimum standard, does not achieve Objective 

3.3.2(a)(ii). 

3.13 The certainty provided by minimum car parking requirements, with 

appropriate flexibility in place to address both the Council's concerns and 

the demands of customers and tenants, is critical.  For the reasons 

outlined above, and given that the weight of evidence is in their favour, 

minimum car parking requirements should be retained for HTGs.   

3.14 For similar reasons, Scentre also seeks the deletion of the reference in 

Policy 7.1.1.2(h) to an "over-supply" of parking. 

4. ACTIVITY STATUS 

4.1 Scentre seeks a controlled activity status for HTGs that require a basic 

ITA and are otherwise permitted in the zone in which they are located.  

The Council still prefers a restricted discretionary activity status for these 

activities.   

4.2 The key, and only, difference between controlled and restricted 

discretionary status is the Council's ability to decline applications.  

 
19

  Closing Legal Submissions for Scentre (New Zealand) Limited, 11 June 2015, at 4.26 
- 4.31. 
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4.3 That is not the basis of the Council's preference for restricted 

discretionary status.  It says:
20

 

... the primary reason for retaining a restricted discretionary 
status is not about retaining the ability for Council to decline 
consents, because resource consents are rarely declined. 

4.4 It goes on to explain that its concern instead relates to the scope of its 

ability to impose conditions:
21

 

The risk of controlled activity status is that conditions which 
modify a proposal to achieve a better planning outcome may 
not be able to be placed on the consent. 

4.5 However, the Council's evidence also reveals a more "bold"
22

 driver.  

When discussing examples where good transport outcomes have been 

achieved, Mr Roberts says:
23

  

... Council may not have been so successful in securing the 
conditions that enabled these.  This is because with a 
controlled activity status, there would have been less leverage 

to address the concerns that was available through a restricted 
discretionary application. 

[emphasis added] 

4.6 This was reiterated in response to questions from the Panel when Mr 

Roberts stated:
24

 

Well you are correct, sir, in terms of, the word leverage, is fairly 
bold but I do believe that it is appropriate. 

4.7 This is inappropriate.  A resource consent process is not about the 

Council exerting leverage over an applicant.  

4.8 Furthermore, Mr Roberts' contention that controlled activity status would 

not have resulted in those same outcomes is, in our submission, 

conjecture.  There is no clear evidence before the Panel that such 

outcomes could not be achieved through controlled activity status.   

 
20

  Rebuttal evidence of Mr Falconer for the Council, 17 June 2015, at 27.7.  We note 
that Mr Falconer conceded in cross-examination that he could not recall one instance 
of this type of activity under the existing operative plan being refused (Transcript of 
Proceedings, 31 June 2015, page 101). 

21
  Rebuttal evidence of Mr Falconer for the Council, 17 June 2015, at 27.8. 

22
  Transcript of Proceedings, 29 June 2015, page 33. 

23
  Rebuttal evidence of Mr Roberts for the Council, 17 June 2015, at 5.7 and Attachment 

One. 
24

  Transcript of Proceedings, 29 June 2015, page 33. 
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4.9 The Council's opening submissions seek to explain further why it 

considers controlled activity status to be inappropriate.
25

  This is alleged 

to be on the basis of potential safety concerns, and not being able to 

place sufficient conditions on a proposal.  While in this context safety 

effects are raised, the Council's position is identical to that which it took in 

relation to urban design as part of the Commercial Proposal.  In our 

submission, the Council's position is not so much a concern about safety, 

as it is an aversion to controlled activity status per se.
26

   

4.10 The Council similarly raises concerns of a potential "stalemate" if 

applicants are not willing to modify the proposed activity to respond to the 

matters of control on the basis that this will result in the original proposed 

activity being declined.
27

  The best that is pointed to is an alleged 

"perception" in this respect.
28

  Importantly, however, the Council as the 

consent authority is the ultimate decision-maker (subject to the normal 

appeal rights under the RMA).
29

 

4.11 In response to Dr Mitchell's line of questioning and the related discussion 

around the examples set out in Attachment One to Mr Robert's rebuttal 

evidence, Mr Roberts conceded that for the examples he provides of poor 

outcomes, the relevant matters of detail could have been dealt with by 

conditions.
30

  Furthermore, he conceded that the poor outcomes have not 

resulted from the Council's perceived or real inability to impose conditions 

on an application that might negate the application itself.  Rather, they 

have been as a result of where the Council's technical advisors may have 

preferred a different outcome to the eventual decision-maker.
31

  The 

Council's overriding concerns about "securing conditions"
32

 are 

unfounded. 

 
25

  Opening Legal Submissions for the Council, 29 June 2015, at 3.7. 
26

  We note Dr Mitchell's questions of Mr Falconer in this respect (Transcript of 
Proceedings, 30 June 2015, page 111). 

27
  Rebuttal evidence of Mr Falconer for the Council, 17 June 2015, at 27.5 

28
  Rebuttal evidence of Mr Falconer for the Council, 17 June 2015, at 27.5 

29
  We also, again, note Dr Mitchell's questions of Mr Falconer on this matter (Transcript 

of Proceedings, 30 June 2015, pages 112 - 113). 
30

  Transcript of Proceedings, 29 June 2015, pages 32 - 34. 
31

  Transcript of Proceedings, 29 June 2015, pages 32 - 34. 
32

  Rebuttal evidence of Mr Roberts for the Council, 17 June 2015, at 275.7. 
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4.12 As discussed in our closing legal submissions in relation to the 

Commercial Proposal,
33

 and by other submitters,
34

 controlled activity 

status is a valid and appropriate response, provided that the matters of 

control are appropriately drafted.  In this regard, we endorse the opening 

submissions for the Crown, cross-referring to the Crown's earlier opening 

submissions on the Subdivision, Development and Earthworks 

Proposal,
35

  which outlined the legal framework for controlled activities 

and explained that matters of control are able to be drafted in a manner 

that would enable modifications to a controlled activity, without amounting 

to negation.
36

  We note the Panel's questioning of Mr Falconer in this 

respect and his concession that, if this legal point were confirmed, he 

could support controlled activity status.
37

 

4.13 In reliance on Mr Falconer's evidence, the Council contends that 

controlled activity status adds complexity to the plan by having to specify 

matters of control or requiring the matters of discretion to be reworked 

into matters of control.  We disagree.  There is no good reason why 

matters of discretion and matters of control need to be framed differently.  

The key is ensuring that they are appropriately drafted for the particular 

context.   

4.14 As a final point, the Council seeks to justify the proposed restricted 

discretionary activity status on the basis it has reduced consenting 

requirements elsewhere, and so does not need to do so within the 

Transport context.  It cites a need to "draw the line" on reducing 

consents.
38

  That argument cannot be accepted.  In our submission, 

neither the Statement of Expectations nor the Strategic Directions 

Objective 3.3.2 (which the Council itself relies on) provide exceptions.  

They provide clear direction to reduce consenting requirements in 

Christchurch's earthquake recovery context.   

 
33

  Closing Legal Submissions for Scentre (New Zealand) Limited, 11 June 2015, at 4.11 
- 4.13. 

34
  See for example, Closing Legal Submissions for Kiwi Property Group Limited and Kiwi 

Property Holdings Limited, 11 June 2015; Closing Legal Submissions for Progressive 
Enterprises Limited, 11 June 2015. 

35
  Opening Legal Submissions for the Crown, 29 June 2015, at 29. 

36
  Opening Legal Submissions for the Crown in relation to the Subdivision, Development 

and Earthworks Proposal, 22 June 2015, at section 3.  Those submissions consider 
the authorities on the use of controlled activities and the issue of modification vs 
negation, which we endorse. 

37
  Transcript of Proceedings, 30 June 2015, page 112. 

38
  Rebuttal evidence of Mr Falconer for the Council, dated 17 June 2015, at 27.4. 
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5. NOTIFICATION 

5.1 Scentre sought the inclusion of a non-notification clause in Rule 7.2.3.10 

for all applications for HTGs that are otherwise permitted by the zone in 

which they are located.
39

   

5.2 The Council agrees to non-notification for low-volume HTGs that are 

otherwise permitted by the zone in which they are located, but not for 

high-volume HTGs.
40

  Scentre still seeks that recognition.  

5.3 The Council suggests that non-notification will not be appropriate in all 

situations, and contends that in reaching its position it has balanced the 

desire to reduce notification requirements against the potential adverse 

effects of high trip generating activities on other parties.
41

   

5.4 The Council's position is missing a key consideration.  That is the broader 

focus of the Proposed Plan on the centres-based approach.  That 

approach (as the Panel heard in the both the Strategic Directions and the 

Commercial Proposals) seeks to focus and enable development in a 

hierarchy of centres.  If certain HTGs that are otherwise permitted by the 

zone in which they are located (namely, in centres) are subject to 

notification on the basis of a risk of their effects being no more than 

minor, the centres-based planning approach risks being undermined. 

5.5 Mr Phillips referred the Panel to recurrent problems under the operative 

regime in relation to contemplated development being faced with public 

notification on the grounds of road network constraints, despite 

widespread acknowledgement that the substantive assessment would 

allow for counter-balancing policy considerations.
42

  The same 

consideration applies here.  It risks placing in-zone and out-of-zone 

activities on equal footing in terms of procedure, costs and timeframes, 

which directly contradicts the centres-based approach.
43

 

 
39

  Primary evidence of Mr Phillips for Scentre and others, dated 10 June 2014, at 7.8. 
40

  Rebuttal evidence of Mr Falconer for the Council, dated 17 June 2015, at section 28; 
Joint Memorandum of Counsel for Christchurch City Council and listed submitters, 
dated 26 June 2015, at paragraph 3.5. 

41
  Opening Legal Submissions for the Council, 29 June 2015, at 3.11 and 3.12. 

42
  Transcript of Proceedings, 1 July 2015. 

43
  Primary evidence of Mr Chrystal for Progressive Enterprises Limited and others, 10 

June 2015, from 58. 
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5.6 The non-notification clause in Rule 7.2.3.10 should therefore apply to all 

applications for HTGs that are otherwise permitted by the zone in which 

they are located. 

6. ASSESSMENT MATTERS 

6.1 While a large degree of agreement has been reached on the assessment 

matters set out in 7.3.19 of the Council's revised Transport Proposal, 

Scentre considers that refinements are required in relation to the network 

effects criterion (criterion 7).  Scentre relies on the evidence of Mr 

Metherell in this respect.
44

   Mr Metherell is unconvinced as to the 

suitability of criterion as drafted.
45

 

6.2 Specifically, Scentre seeks that criterion 7 be amended to: 

(a) Specify that "planned and committed" infrastructure is to be 

considered.
46

  As currently drafted, it refers simply to "planned" 

infrastructure.  This inappropriately broadens the extent of the 

criterion to cover any infrastructure, whether or not it is 

consented or funded, and with no regard for when it might in fact 

be implemented, or not.  A timely example is the Council's 

recent admission that the Northern Arterial will no longer 

continue through to Bealey Avenue.
47

 This does not provide 

applicants with the necessary certainty as to the accurate 

context in which the criterion is to be applied.  It leaves an ITA 

open to potential debate as to the effects of a proposal on 

"future" infrastructure.   

(b) Focus on the road network in the immediate vicinity of the site 

access point(s), where activities are otherwise permitted in the 

zone.  The term "immediate vicinity" similarly provides important 

context about the extent of the required road network 

assessment (ie localised rather than wider), while still allowing a 

case-by-case consideration within that context.   

 
44

  Primary evidence of Mr Metherell for Progressive Enterprises Limited and others, 10 
June 2015, at 30 - 42. 

45
  Primary evidence of Mr Metherell for Progressive Enterprises Limited and others, 10 

June 2015, at 30 - 42. 
46

  We note that this relief is also sought to Policy 7.1.1.2. 
47

  Transcript of Proceedings, 29 June 2015, page 23. 
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7. CONCLUSION 

7.1 Scentre's outstanding concerns in relation to the Transport Proposal 

centre on the HTG provisions.  Scentre seeks that the Hearings Panel 

incorporate minimum parking requirements for HTGs; a controlled activity 

status for HTGs that require a basic ITA and are otherwise permitted in 

the zone in which they are located; non-notification for all in-zone HTGs 

that are otherwise permitted; and Scentre's proposed amendments to the 

network effects assessment criterion in its final Transport Chapter 

 

Dated  2 July 2015 

 

Daniel Minhinnick / Annabel Linterman 

Counsel for Scentre (New Zealand) Limited 


