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MAY IT PLEASE THE HEARINGS PANEL 

Introduction 

1. These closing submissions are presented on behalf of Kiwi Property 

Group Limited and Kiwi Property Holdings Limited (“Kiwi”).1 

2. Kiwi made opening submissions and presented evidence, including 

three joint statements of evidence, in respect of its submission (#761) 

and further submissions (#1352) in respect of the Commercial chapter 

of the Proposed Christchurch Replacement District Plan 

(“Commercial Chapter” and “Replacement Plan”).   

3. These submissions attempt not to cover the same ground or repeat 

material included within the written statements of evidence, or Kiwi’s 

opening submissions.  Instead they are intended to respond to or 

summarise those matters relevant to Kiwi’s case that have arisen 

during the course of the hearing.   

4. Counsel has also had the opportunity to review drafts of the closing 

submissions by counsel for Scentre Limited and Progressive 

Enterprises Limited.  Given the similarity of relief sought by the 

submitters, except where stated otherwise Kiwi adopts and relies upon 

those submissions.  

Relief sought in Kiwi submission 

Objectives and policies 

5. As noted in its opening submissions, Kiwi is supportive of the position 

reached by the Council’s rebuttal evidence in terms of amended 

objectives and policies.  In particular it supports the amendment to 

Policy 15.1.2.5 “Accommodating Growth”, insofar as it anticipates 

expansion in appropriate circumstances provided recovery and the 

centres-based approach are not compromised.2 

                                                
1 Kiwi Property Group Limited is successor to the submission and further submissions of Kiwi 
Income Property Trust.  Notice of Kiwi Property Group Limited’s succession was lodged with 
the panel dated 17 February 2015. 
2 Transcript, 18 May 2015, page 476-477. 
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Threshold for urban design assessment 

6. Kiwi does not consider that the Council has provided appropriate 

justification for the significant change in the threshold for qualitative 

urban design assessment from 4,000m2 in the operative Christchurch 

City Plan to 1,000m2 in the Replacement Plan.  Despite evidence from 

submitters stating that they do not consider there have been any 

particularly bad design outcomes between 1,000m2 and 4,000m2, the 

Council continues to rely on generic statements in its section 32 report, 

and the Response Planning report which was prepared in a very 

different, pre-February earthquake planning context, as justification for 

the change.  Neither document provides any specific examples of poor 

urban design outcomes which can be avoided in future by applying the 

new threshold.  In questioning, neither Mr Stevenson nor Mr McIndoe 

were able to provide any specific Christchurch examples which would 

be addressed through application of the new threshold.3   

7. The change in threshold will increase the number of developments that 

will be captured by the requirement for urban design assessment.  Mrs 

McDonald and Mr Lockie both confirmed that in the context of the 

respective KAC’s that they are responsible for, extensions that would 

warrant urban design assessment would be captured by a 4,000m2 

trigger in any event.4  However, relatively small scale extensions or 

redevelopments that increase GFA by a small relative extent would be 

captured by a lower 1,000m2 trigger, which would essentially dis-

incentivise minor improvement works around the fringes of centres.5  

Given the clear direction in the Statement of Expectations that there be 

reduced reliance on consenting processes in the Replacement Plan, 

Kiwi considers that it is clearly inappropriate in the circumstances to 

reduce by three quarters the threshold for scale of development that 

requires qualitative urban design assessment. 

Activity status 

8. Kiwi remains of the view that there is no good reason why, where 

consent is only required in order to undertake qualitative urban design 

                                                
3 Transcript, 11 May 2015, page 56 (McIndoe); Transcript, 15 May 2015, page 315. 
4 Transcript, 18 May 2015, page 483, 484 (McDonald); Transcript, 19 May 2015, page 531 
(Lockie). 
5 Transcript, 19 May 2015, page 531 (Lockie).  
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assessment, the status quo controlled activity status in the operative 

Christchurch City Plan cannot be retained, but should be changed to a 

restricted discretionary activity status.  It respectfully adopts the 

submissions on behalf of Scentre in respect of this issue, and 

emphasises the benefit of certainty provided to developers that a 

consent will be granted albeit any consent may potentially be subject 

to conditions, which was acknowledged by Mr Stevenson for the 

Council.6  The RMA provides for controlled activity status where that is 

appropriate.  Kiwi considers that the Council has not demonstrated that 

controlled activity status is inappropriate. 

Prescriptiveness of assessment criteria 

9. Kiwi supports amendment of the assessment criteria in 15.8.1 of the 

Replacement Plan to provide for a flexible set of outcome-focussed 

criteria, as proposed by Mr Clease albeit some tightening of wording 

may be appropriate.7  This will achieve reduced prescriptiveness in the 

Replacement Plan, consistent with the Statement of Expectations.  

Regarding the language used and other benefits of this approach, Kiwi 

respectfully agrees with and adopts the submissions of Scentre and 

Progressive. 

Specific controls – minimum floor to ceiling heights 

10. The proposed requirement for a 3.5m minimum floor to ceiling height 

in Rule 15.2.3.2 is an unnecessary prescription which in the context of 

KAC’s will more likely hinder than ensure good development that 

provides for flexibility of future use.   

11. As noted in Kiwi’s opening submissions, the Council’s rationale for this 

rule appears to be confused.  Mr McIndoe’s key concern, other than 

for parking within buildings at ground floor street edge, is an aesthetic 

one unrelated to the function of the building.8  Mr Stevenson, on the 

other hand, confirmed his sole concern was with flexibility of use of a 

building for other (ie, retail) uses.9   

                                                
6 Transcript, 15 May 2015, page 315 (Stevenson). 
7 Transcript, 18 May 2015, page 441. 
8 Transcript 11 May 2015 pages 62-64. 
9 Transcript, 15 May 2015, page 318. 
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12. Mrs McDonald and Mr Lockie confirmed that, from a development 

perspective, a 3.5m floor to ceiling height would be insufficient for retail 

uses in any event.  In practice, a good developer will generally provide 

for a 5.5-6 minimum floor to floor height.  To ensure flexibility of reuse 

of carpark buildings, that generous stud height can be achieved by way 

of providing a mezzanine floor that can be removed at a later date.10   

13. The rule is unhelpful, unnecessary and should be removed due to the 

potential for unintended consequences it could give rise to. 

Alternative mechanisms for urban design assessment 

14. In questioning of the various witnesses, the Hearings Panel sought 

submitters’ views in respect of alternative consenting processes 

particularly insofar as urban design consideration was concerned.  Mr 

Minhinnick on behalf of Scentre has dealt comprehensively with these 

matters in his legal submissions, and Kiwi adopts those submissions 

and the conclusions therein. 

15. As confirmed by Mrs McDonald on behalf of Kiwi, and Mr Lockie on 

behalf of Scentre, from a development perspective the “certification” 

approach put forward by Panel member Mitchell appears to be a 

workable framework for developers to engage in.11  

16. Kiwi agrees with the legal submissions on behalf of the Crown and 

Council in the hearing of the Natural Hazards Chapter which identify 

the legal issues associated with adopting a certification approach.12  

Kiwi considers that careful drafting of the relevant mechanism can 

ensure that the task is that of an objective certifier, and does not 

comprise an unlawful delegation of the Council’s decision-making 

power. 

17. Kiwi does not support giving the Urban Design Panel further decision 

making powers, and considers that would likely comprise an unlawful 

delegation of the Council’s decision making powers.  The “design 

guide” approach has merit as a planning tool, but Kiwi agrees with the 

                                                
10 Transcript, 18 May 2015, page 483. 
11 Transcript, 18 May 2015, page 489 (McDonald); Transcript, 19 May 2015, page 539 (Lockie). 
12 Crown closing submissions, Chapter 5 Natural Hazards, at para 6 – 18; Council closing 
submissions, Chapter 5 Natural Hazards, at para 7.26 – 7.33.   
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submissions on behalf of Scentre that practical and legal issues arise, 

and Mrs McDonald and Mr Lockie have also confirmed some practical 

issues which can arise with seeking to “lock down” a master plan for a 

site.13   

18. Kiwi prefers the certification approach, which if carefully formulated can 

more closely comply with orthodox legal and resource management 

principles. 

Transport evidence - perceived conflict issues 

19. In questioning of Kiwi’s transportation expert, Mr Steve Abley, the 

panel raised an issue of a perceived conflict of interest in relation to 

the fact that Mr Abley’s business associate, Mr Paul Durdin, was giving 

transportation evidence for Foodstuffs South Island Limited in respect 

of its submission seeking to rezone its site at 171 Main North Road.14  

Kiwi lodged a further submission in opposition to that submission by 

Foodstuffs. 

20. The witnesses both confirmed in their written statements of evidence 

that they had prepared and given their evidence in accordance with the 

Environment Court’s Code of Conduct for Expert Witnesses, contained 

within the Environment Court Practice Note 2014 (“Code of 

Conduct”).  The Code of Conduct most relevantly provides that:15   

(a) the expert’s overriding duty is to impartially assist the Court (in 

this case the Panel);  

(b) an expert must not advocate for the position of their client; 

(c) an expert must declare any relationship with the parties calling 

them or any interest they have in the outcome of the 

proceeding; and 

(d) experts must treat each other with respect, and use moderate 

tone in any criticism of each other’s evidence. 

                                                
13 Transcript, 18 May 2015, page 485 (McDonald); Transcript, 19 May 2015, page 538 (Lockie). 
14 Transcript, 18 May 2015, page 502-504 
15 Code of Conduct, paras 7.2(a)-(c). 
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21. Kiwi does not understand the Panel to be concerned that Mr Abley has 

not complied with these requirements.  Kiwi considers that Mr Abley 

gave his evidence and responded to questions impartially and within 

his expertise.  He has no personal interest in the outcome of the 

proceeding that he was required to declare. 

22. The questioning of Mr Abley focussed on a perceived inconsistency 

between his evidence and that of Mr Durdin.  However, Mr Durdin’s 

answers under cross examination by counsel for the Council confirmed 

that his views were consistent with the answers given by Mr Abley that 

the High Traffic Generator rule was not a substitute for, or a means to 

justify, a rezoning.16  However, in my respectful submission, even were 

those answers inconsistent, any perception of a conflict of interest 

should not be relevant to the weight that the evidence should be given 

by the Hearing Panel.   

23. Unlike lawyers, engineers are not subject to specific and express 

obligations about acting for more than one client where the interests of 

those clients conflict.17  In my submission, this reflects the lawyer’s 

position as a fiduciary, with duties of loyalty and confidence.  In 

contrast, Part II of the Code of Ethics of the Institute of Professional 

Engineers New Zealand states: 

2.6 In providing advice to more than one party, ensuring that there is 

agreement between the parties on which party is the primary client, 

and what information may be shared with both parties. 

24. There not being a strict professional obligation that applies in this 

context, the issue of conflict can only be one that arises in respect of 

the witnesses’ duties to the Panel.  I have discussed those duties as 

they are enshrined in the Code of Conduct. 

25. The issue of conflict of interest has rarely arisen in the resource 

management context.  The only examples that counsel for Kiwi has 

identified, involving consultants from the same firm acting for more 

than one client, are where a conflict has given rise to a perception of 

bias.  This occurs where a firm of consultants acts for a competing 

                                                
16 Transcript, 19 May 2015, p 623-624. 
17 See rules 6.1 and 6.2 of the Lawyers and Conveyancers Act (Lawyers: Conduct and Client 
Care) Rules 2008. 
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participant in a resource management process as well as the decision-

maker.18  That is clearly not the case here.   

26. In civil litigation, there is some discussion of conflict of interest on the 

part of expert witnesses from the United Kingdom.  For example, the 

Court of Appeal of England and Wales has held as follows: 

We start with the point of principle.  Does the presence of a conflict 

automatically disqualify an expert? In our judgment, the answer to that 

question is no: the key question is whether the expert’s opinion is 

independent.  It is now well established that the expert’s expression of 

opinion must be independent of the parties and the pressures of 

litigation.  … 

However, while the expression of an independent opinion is a 

necessary quality of expert evidence, it does not always follow that it 

is sufficient condition in itself.  Where an expert has a material or 

significant conflict of interest, the court is likely to decline to act on his 

evidence, or indeed to give permission for his evidence to be adduced.  

This means it is important that a party who wishes to call an expert 

with a potential conflict of interest should disclose details of that conflict 

at as early a stage in the proceedings as possible.19 

27. In the case of Mr Abley and Mr Durdin, counsel acknowledges that the 

issue of a potential conflict was considered by counsel for both 

submitters to be immaterial, and accordingly it was not disclosed to the 

Panel.  However, clearly the Panel has perceived the issue itself, and 

is now able, if it considers it must do so, to determine whether the 

conflict is material and should go to the weight to be afforded to the 

evidence. 

28. In that regard, Kiwi considers that if any person might have a complaint 

about a perceived conflict and the need for justice to be seen to be 

done, those persons are Kiwi and Foodstuffs.  Both parties were aware 

of the identity of the other’s witness, the scope of the submissions 

made by the other submitter, and the extent to which the written 

evidence would address those submissions.  Counsel for the 

submitters were comfortable that each witness understood their 

obligations under the Code of Conduct, and that each witness would 

give impartial evidence within the scope of his expertise.  Kiwi 

                                                
18 See McNaughton v Tauranga County Council (CP165/86, Tompkins J, High Court, Rotorua) 
19 Toth v Jarman [2006] EWCA Civ 1028 at paras 100 – 102. 
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considers that in the circumstances there is no good reason why either 

witness’s evidence should be disregarded, or lesser weight accorded 

to it, as a result of the witnesses being in business with each other. 

Conclusion 

29. Subject to any changes in order to incorporate a permitted activity 

certification method as suggested by the Hearings Panel, Kiwi is 

largely comfortable with the position reached by the Council in its 

rebuttal evidence.  Its concerns are primarily with the Commercial 

Chapter’s approach to urban design issues, and the inclusion of a 

minimum floor to ceiling height requirement, which it considers are 

inflexible and inappropriate.  

  

DATED 11 June 2015 

 

 

_____________________________ 

Daniel Sadlier  

Counsel for the Kiwi Property Group 
Limited and Kiwi Property Holdings 
Limited 
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