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MAY IT PLEASE THE HEARINGS PANEL 

Introduction 

1. These opening legal submissions are presented on behalf of Kiwi 

Property Group Limited and Kiwi Property Holdings Limited (“Kiwi”).1 

2. Kiwi made a submission (#761) and further submissions (#1352) in 

respect of the proposals for the Commercial and Industrial chapters in 

the Proposed Christchurch Replacement District Plan (“Replacement 

Plan”).  Kiwi’s primary focus in this hearing is the proposal for 

Chapter 15 – Commercial of the Replacement Plan (“Commercial 

chapter”). 

Evidence 

3. Kiwi is calling the following evidence in support of its submission and 

further submissions: 

(a) Joanna McDonald – Development Manager for Kiwi, will 

provide brief evidence describing Kiwi’s interests in 

Christchurch and the companies’ key concerns with respect to 

providing practical plan framework which provides for certainty 

of investment in the recovery of Christchurch. 

(b) Steve Abley – transportation engineer, will provide evidence 

in support of the centres-based approach to commercial 

activity, and in particular the transportation merits associated 

with that approach. 

4. Kiwi is also calling three expert witnesses jointly with other 

submitters.  These witnesses are: 

(a) Jonathan Clease – urban designer and planner, who gives 

his evidence on behalf of Kiwi, Progressive Enterprises 

Limited, Bunnings Limited and Scentre (New Zealand) 

Limited.  Mr Clease provides an assessment of the merit of 

the proposed urban design-related provisions of the 

                                                
1  Kiwi Property Group Limited is successor to the submission and further submissions 

of Kiwi Income Property Trust.  Notice of Kiwi Property Group Limited’s succession 
was lodged with the panel dated 17 February 2015. 
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Commercial chapter of the Replacement Plan, and their 

consistency or otherwise with the higher order documents 

including the Land Use Recovery Plan (“LURP”), Strategic 

Directions chapter, Canterbury Regional Policy Statement and 

Schedule 4 to the Canterbury Earthquake (Christchurch 

Replacement District Plan) Order 2014 (“Statement of 

Expectations”).  

(b) Douglas Fairgray – economist, who is also giving evidence 

on behalf of Kiwi, Progressive Enterprises Limited, Bunnings 

Limited and Scentre (New Zealand) Limited.  Dr Fairgray 

confirms that the objectives and policies in the Commercial 

chapter are generally appropriate from an economic 

perspective, and that the provisions which seek to achieve or 

support the recovery of centres framework, and central city 

particularly, are appropriate. 

(c) Matthew Bonis – planner, who has given evidence on behalf 

of Kiwi, Progressive Enterprises Limited and Bunnings 

Limited. Mr Bonis provides a planning evaluation, including an 

assessment of the extent to which relief sought by Kiwi and 

others has been addressed in the most recent iteration of the 

Commercial Chapter, the outstanding issues and how he 

recommends those issues be addressed in terms of amended 

plan provisions. 

Relief sought in Kiwi submission 

5. Kiwi sought a number of specific amendments with respect to the 

objectives, policies and rules within the Commercial chapter of the 

Replacement Plan.  The purpose of the amendments requested were 

to: 

(a) Better align the approach of the Replacement Plan with that 

taken in Variation 86 to the operative Christchurch City Plan, 

which it considered appropriate given the recent, hard-fought 

confirmation of that policy framework. 
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(b) To enable expansion (as well as “intensification”) of centres in 

appropriate circumstances, and where changes in household 

expenditure warrant it. 

(c) Recognition of the functional and operational requirements of 

certain commercial activities, and in particular how such are to 

be balanced against urban design outcomes sought. 

(d) Ensuring a more certain, and where appropriate permissive, 

planning regime to enable commercial certainty for 

commercial investment in a manner consistent with the 

Statement of Expectations.  

6. Kiwi’s relief was consistent with the important role the Commercial 

chapter must play in achieving the “recovery and stimulation of 

commercial and industrial activities in a way that expedites recovery 

and long-term economic and employment growth”.2  Kiwi says that 

the context of earthquake recovery leads to the conclusion that the 

Commercial chapter should “give clear encouragement to existing 

and new investment”.3  

7. Kiwi commends the hard work that the Council has put in to working 

with various submitters and formulating the revised proposal which is 

now attached as Annexure A to the rebuttal evidence of Mr 

Stevenson, planner on behalf of the Council.  It is clear that the 

Council has taken on board many of the concerns raised by 

submitters through their submissions and the mediation process.  The 

majority of Kiwi’s concerns, particularly insofar as the objective and 

policy framework of the Commercial chapter is concerned, have 

resolved in the amended proposal put forward by the Council.   

8. The version of the Commercial chapter the Panel now has before it is 

a far superior, clearer and more commercially certain planning 

instrument upon which developers and property owners can make 

informed investment decisions going forward. 

                                                
2  Strategic Directions chapter – Objective 3.3.10. 
3  Strategic Directions decision (Decision 1) at para [111], in the context of appropriate 

objectives for inclusion in the Strategic Directions chapter. 
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9. A particular matter that Kiwi supports, is the change proposed by Mr 

Stevenson in his rebuttal evidence to Policy 15.1.2.5 

“Accommodating Growth”.4  As amended, the policy has taken on 

board Kiwi’s concern that the Replacement Plan must anticipate 

expansion of centres beyond their current zoned extent in certain 

circumstances and subject to a proper consideration of how any 

expansion is consistent with the overriding centres-based approach 

and broader recovery considerations.  Kiwi questions whether the 

cross-reference within the policy to Objective 3.3.7 (Strategic 

Directions chapter) is necessary, but otherwise supports the intent of 

Policy 15.1.2.5 as it is proposed to be amended.  

Outstanding issues 

10. Kiwi’s key remaining concerns relate to the urban design triggers and 

controls contained within the Replacement Plan, and are as follows: 

(a) The threshold before a qualitative urban design assessment 

required is set too low for large suburban centres.5 

(b) The activity status applied to new buildings before the 

requirement for qualitative urban design assessment applies.6 

(c) The urban design assessment criteria are too detailed and 

should be consolidated into a simpler set of provisions.7 

(d) Certain specific controls are onerous and unnecessary, and 

should not be included within the Replacement Plan. 8 

Threshold for urban design assessment 

11. The Council is suggesting a slight relaxation of the threshold before 

buildings require a resource consent with supporting qualitative urban 

design assessment, from 500m2 to 1,000m2 gross leasable floor 

area.9  The operative Christchurch City Plan requires urban design 

                                                
4  Page 12 tracked changes version; page 8 clean version. 
5  Kiwi submission, paragraph 32(c). 
6  Kiwi submission, paragraph 32(a). 
7  Kiwi submission, paragraph 32(a). 
8  Kiwi submission, paragraph 32(d)-(h). 
9  See rule 15.2.3.1, Rebuttal Evidence of Mark Stevenson, Annexure A, page 32 

tracked changes version, page 20 clean version. 
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consideration where a proposed building exceeds 4,000m2 gross 

leasable floor area.10 

12. Kiwi acknowledges that it is important that larger scale building 

development in centres be subject of a qualitative design 

assessment.  However, what comprises larger scale will vary with 

context.   In the context of a large centre like the Northlands Mall, a 

new 1,000m2 building or extension represents approximately a 2% 

increase in the overall floor space in the centre.11  In a context where 

the policy framework is intended to encourage focussed commercial 

development in these large suburban centres, requiring qualitative 

urban design assessment of such small percentage increases is an 

unnecessary disincentive to development which will not have 

significant or proportionate benefits in terms of leading to better 

quality development and overall functioning of these large district 

centres.12   

13. A trigger of 4,000m2 is sought,13 which better reflects the scale of 

development in district centres which might have the potential to lead 

to poor amenity and functioning of a centre (relative to their context, 

as centre owners will properly ensure that amenity and functioning of 

their centres is enhanced for their customers), and is also more 

consistent with the position in the operative Christchurch City Plan 

relative to which the Statement of Expectations anticipates 

significantly reduced reliance on consenting processes. 

Activity status  

14. There appears no good reason why the activity status for new 

buildings that require qualitative urban design assessment should 

have been elevated from controlled activity status in the operative 

Christchurch City Plan to restricted discretionary in the Replacement 

Plan.  It is not sufficient for the Council to say that it needs the ability 

to decline an application for consent in order to incentivise 

applications to be made that will have good urban design outcomes.  

That is quite clearly an approach that is inconsistent with the 

                                                
10  Rule 3.4.4 of operative Christchurch City Plan. 
11  Evidence in Chief of Joanna McDonald at para 3.5. 
12  Evidence in Chief of Jonathan Clease at paras 54-58. 
13  Evidence in Chief of Matthew Bonis at para 151(a). 



- 7 - 

DS-004282-189-786-V1 
 

Statement of Expectations, and reduced reliance on resource 

consent processes.   

15. Controlled activity status, coupled with a comprehensive but 

consolidated list of urban design assessment criteria provides the 

Council with sufficient ability to require changes to applications, or 

condition any consent that is granted, and enable achievement of 

good urban design outcomes.  The Council’s urban design witness 

was not able to point to any specific Christchurch examples of poor 

outcomes as a result of a higher threshold for assessment or 

controlled activity status.14 

Prescriptiveness of assessment criteria 

16. The assessment criteria in 15.8.1 of the Replacement Plan currently 

comprise thirty assessment matters.  The broad scope of the issues 

covered is such that new buildings are effectively almost rendered 

fully discretionary activities.  In my submission, a key outcome of the 

Replacement Plan process should be reduction in the volume and 

prescriptiveness of regulatory intervention.  While the Council’s 

witness may hold a preference for a more “comprehensive” drafting 

approach,15 a “repackaged and refocused” set of outcomes will better 

achieve that key purpose of this process.  Mr Clease for Kiwi and 

other submitters has provided alternative wording for such criteria 

which will do so.16 

Specific controls 

17. A specific control that Kiwi opposes is Rule 15.2.3.2, which requires a 

3.5m minimum floor to ceiling height in the Commercial Core zone.  

The rationale for the rule is, in Kiwi’s submission, confused.  Mr 

Stevenson, for the Council, has confirmed that the driver for this rule 

is flexibility of future use of any building.17  Mr McIndoe confirmed in 

questioning that, other than carparking within a building on a road 

frontage, his key concern was that buildings did not look 

“compressed” by low stud heights, when viewed from public spaces.18  

                                                
14  Transcript 11.05.15 at page 56-58, 61. 
15  Transcript 11.05.15 at page 59 
16  Evidence in Chief of Jonathan Clease at para 64. 
17  Evidence in Chief of Mark Stevenson at para 43.47. 
18  Transcript 11.05.15 at pages 62-64. 
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18. As owner and developer of a large district centre in the Commercial 

Core zone, Kiwi has flexibility of future use of its buildings (including 

parking buildings) in the forefront of its mind.  While specific tenant 

requirements are relevant considerations, the building owner must 

take a longer view and consider the range of uses which it might be 

able to accommodate within the building if and when the current 

tenant departs.  A regulatory intervention such as a minimum floor to 

ceiling height is unnecessary and could have significant unintended 

consequences including adverse amenity effects. 

Conclusion 

19. As a long-term player in the Christchurch commercial property 

community, Kiwi is highly supportive of the outcome of discussions 

and mediation with respect to the policy framework in the Commercial 

chapter, and particularly its support for recovery by way of 

reinforcement of the centres based framework that developed in the 

previous operative Christchurch City Plan through Variation 86. 

20. However, Kiwi considers that business recovery requires a less 

prescriptive and interventionist approach to matters of urban design 

than are currently being supported by the Council.   Threshold for 

assessment, activity status and the specific criteria and built 

development controls themselves should be encouraging of good 

quality development, but should not result in further reliance on 

unnecessarily onerous, prescriptive and uncertain consenting 

processes. 

 

  

DATED 17 May 2015 

 

 

_____________________________ 

Daniel Sadlier  

Counsel for the Kiwi Property Group 
Limited and Kiwi Property Holdings 
Limited 
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