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INTRODUCTION  

1 These closing submissions are presented on behalf of KI Commercial Limited (the 

submitter), which is a submitter (Submitter No. 789)on the natural hazards 

chapter of the proposed District Plan (the Plan) and has lodged evidence in 

support of its submission.  

2 The submitter has an interest in two separate properties, which are the subject of 

its submission. These properties are located at 51 Heberden Ave, Sumner and 2 

Cannon Hill Crescent, Mount Pleasant (the submitter’s properties). 

3 Both of the submitter’s properties are partially located with Cliff Management Area 

2. The submitter’s submission opposed the identification of its properties within 

this hazard area and sought a range of alternative outcomes, including the 

removal of the hazard areas from the relevant planning maps. 

4 I appeared before the panel to deliver opening submissions in relation to these 

properties on 12 March 2015.  These closing submissions address some issue 

raised during presentation of those submissions to the hearing Panel. 

51 Heberden Ave 

5 As discussed in my opening submissions, it is the recommendation of Mr Charters 

(a geotechnical engineer with ENGEO commissioned by the submitter) and Dr 

Wright (geotechnical engineer engaged by the Christchurch City Council) that the 

Cliff Hazard Management Area 2 should be removed from 51 Heberden Ave.  

Following a site specific assessment of the hazard at this property, it is clear that 

the level of risk on the site is below that required to impose a hazard area on the 

property.  

2 Cannon Hill Crescent 

6 In my opening submissions I advised the Panel that Mr Charters and Mr Wright 

are in agreement that the hazard area should remain 2 Cannon Hill Crescent at 

this stage based on the potential risk that exists in association with a 10 m cliff at 

the rear of the property.  However, it is Mr Charter’s conclusion that physical 

works could be carried out on the site to effectively remove the existing cliff 

hazard.  He determined that once these works are implemented, the property 

could be removed from the Cliff Management Area 2.  Dr Wright’s evidence does 

not oppose this, but notes that the onus would be in the design engineer to 

prepare a detailed report showing that the hazard had been removed. 

7 The key issue for the submitter is the ability to provide further evidence later in 

time after hazard remediation works have been completed to enable the hazard 

overlay to be removed from its property at 2 Cannon Hill Crescent.  The purpose 
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of this evidence would be to demonstrate to the panel that the hazard overlay 

would no longer be appropriate for this site. 

2 CANNON HILL CRESCENT 

8 Given that the submitter’s intention is to complete the works as soon as possible, 

it remains the submitter’s priority to seek some form of assurance or clarity from 

the Panel that if it does undertake the works and removes the hazard then this 

will be taken into account by the Panel. 

9 We have discussed in detail a number of options for how we consider this 

assurance might be supplied in our opening submissions, paragraphs 23 to 37.  In 

summary, these options are: 

(a) Include a mechanism in the plan that enables reconsideration of hazard 

areas without the need to make any further amendments to the plan; 

(b) Issue a decision which is interim in part, with a final decision to be issued 

prior to 9 March 2016 taking into account limited further site specific 

evidence that is provided before that date; or 

(c) Issue a final decision and rely on the Panel’s visitation powers to amend 

the decision later in time as required. 

10 In brief, the submitters preferred option for how this might be achieved remains 

that the Panel issues an interim decision on the identification of the hazard area 

on the submitter’s property, and provides the submitter with the ability to file 

further evidence in relation to the hazard on this property once the necessary 

mitigation works have been completed.  This could be presented as a joint 

statement on behalf of the submitter and the Council if agreement has been 

reached.  This evidence would then be taken into account before the Panel issues 

a final decision in relation to the planning maps over the submitter’s property 

prior to 9 March 2016.  This decision would either confirm or remove the hazard 

area from the submitter’s property, but not require revisiting the provisions of 

chapter 5. 

11 However, it is acknowledged that this solution does not address other properties 

where a hazard is able to be removed by physical works, but the works cannot or 

will not be completed by 9 March 2016.  Comment on a possible solution with 

wider application is below. 

WIDER SOLUTION 

12 At the hearing on 12 March 2015 the need for a wider solution was discussed, and 

the Panel indicated that it would be interested in further comment on a possible 

wider solution. 

13 A number of solutions were raised, including: 
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(a) Using the power of the First Schedule of the RMA to fix errors; 

(b) Including notations on planning maps if the hazard status changes in the 

future; and 

(c) Provide for the hazard areas on a set of overlay maps that sit outside the 

District Plan.  In conjunction, a certification process would be provided for 

in the plan to allow the hazard overlay to be removed from the property 

where it can be demonstrated that the hazard itself has been removed or 

appropriately remediated. 

14 As signalled at the hearing when questioned by the Panel, I have some 

reservations about whether either of the first two options are appropriate 

solutions in these circumstances. However, in my submission the third option 

(option c) of including the hazard overlays outside the plan does have merit and is 

worthy of further consideration by the Panel. It is this option that I have 

commented on below.   

Overlays outside the plan 

15 As I understand the Panel’s suggestion, this option would consist of two parts: 

(a) Overlay maps sitting outside of the District Plan and which would be 

incorporated by reference into the plan. 

(b) Provisions within the plan that establish a certification process, which 

enables the overlay maps to be amended once specified objective criteria 

are met.  

16 Incorporation by reference is not uncommon in RMA planning instruments.  There 

has been increasingly reliance on technical documents in the compilation of RMA 

regional and district planning instruments, which is now recognised through 

providing expressly for the incorporation of external documents in the RMA 

planning instruments.   

17 There is a statutory limitation on using incorporation by reference in regional and 

district plans. Part 30 of Schedule 1 of the Resource Management Act allows for 

the incorporation of documents by reference in plans.   Section 30 (1) limits the 

incorporation by reference to the following written material: 

(a) standards, requirements, or recommended practices of international or 

national organisations: 

(b) standards, requirements, or recommended practices prescribed in any 

country or jurisdiction: 

(c) any other written material that deals with technical matters and is too 

large or impractical to include in, or print as part of, the plan or proposed 

plan. 
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18 The Overlay maps could fall under section c recorded above, being other written 

material which deals with technical matters and is impractical to include within a 

plan. 

General issues with incorporation by reference 

19 Incorporation by reference has been considered by the Regulations Review 

Committee in 20041 and 19992.  A brief summary of the issues it considered and 

potential solutions proposed in these reports is included below to assist the Panel 

in making a determination on the appropriateness of incorporation by reference. 

20 The major concerns with incorporation by reference that are often raised are: 

(a) The law would contain matters upon which there had been no public 

consultation; 

(b) The full scope of the law would be inaccessible to those who must 

administer the law as well as to those bound by it;  

(c) Intentions could be undermined, whether accidentally or otherwise, by 

subsequent amendments to those documents; and 

(d) Decision making powers would be devolved from the decision maker. 

21 The Regulation Review Committee recommended that the power to incorporate 

material should be exercised in a limited number of cases, where the document is 

appropriate for that purpose; the material should be technical in nature; should 

be expressed in terms that impose clear obligations; should be available for 

inspection free of charge; and should have a clear statement on the material itself 

that the material has been incorporated and has the force of the plan; and that 

amendments to it may have the same status. 

22 I consider that it will be possible for overlay maps to be incorporated by reference 

into the plan, provided that appropriate measures are taken to address the above 

matters. In my submission, these measures should include the following: 

(a) Clearly defining within the Plan what the maps are and where they can be 

found so that they are accessible to the general public; 

(b) Ensuring that the original overlap maps are based on the planning maps 

that were notified in the proposed plan, subject to any changes that have 

been agreed through the hearing process; 

                                                

1 Inquiry into material incorporated by reference  Report of the Regulations Review Committee 
(July 2004) http://www.parliament.nz/resource/en-

nz/48DBSCH_SCR4207_1/cbc14804f6cb0c1004c10c3822205cb9657a4140 
2 http://www.pco.parliament.govt.nz/regulationsreview/ 
 

http://www.parliament.nz/resource/en-nz/48DBSCH_SCR4207_1/cbc14804f6cb0c1004c10c3822205cb9657a4140
http://www.parliament.nz/resource/en-nz/48DBSCH_SCR4207_1/cbc14804f6cb0c1004c10c3822205cb9657a4140
http://www.pco.parliament.govt.nz/regulationsreview/
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(c) Providing for a clearly defined process within the plan itself that sets out 

how these overlay maps can be amended in the future (as discussed 

further below); and 

(d) Ensuring that the only amendments that can be made to the overlay 

maps are to remove existing hazard areas, not add new areas.   

23 The second part of this option is a certification process provided within the plan, 

to allow property owners appropriate recognition for removing a hazard from their 

property.   

24 Certification processes are common in RMA matters, particularly in conditions of 

consent.  The boundaries of certification clauses are well defined and understood. 

As the panel will be aware, it is important that this certification process does not 

become a secondary approval, as such approvals are unlawful.  A certification 

need to be a technical certification by a specifically qualified person that a 

performance or design standard has been meet. 

25 In relation to the ability to amend the overlay maps, it is important that this any 

certification process within the plan offers certainty to property owners that if the 

hazard is removed adequately addressed, that the hazard overlay will be removed 

from their property.  To aid this certainty the certification criteria should not allow 

the Council an unfettered discretion, and it should involve an objective criteria. 

26 Whilst I do not wish to go as far as specifying what this criteria should be, I note 

that a certifying criteria may involve the following: 

(a) The threshold or standard that must be met in order for the hazard area 

to be removed, which may be based on the Annual Individual Fatality 

Risk;  

(b) The process that must be followed to determine whether this threshold 

has been met, which must be carried out by a person with specified 

qualifications and experience;  

(c) Certification to be accompanied by a written report containing the 

technical information to assure that the certification is accurate. 

27 If a person as described above does confirm for the decision maker that the 

hazard has been appropriately addressed then this should be sufficient for the 

hazard overlay to be removed, without further investigation by the decision 

maker.  This will provide certainty to all parties. 

CONCLUSION  

28 However, if the Panel is not able to incorporate a broader solution into its 

decision, it is submitted that it should still provide the opportunity for this 

submitter to resolve its site specific issues in the manner that has been proposed, 
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preferably through an interim decision which allows the submitter to return after 

works are completed to present evidence that the hazard has been removed.   

29 A decision on this point would be helpful sooner rather than later, as any decision 

will affected the remediation works the submitter is currently proposing for the 

site and the timing within which these will occur.           

30 In terms of the broader solution, the submitter considered that the option 

explored above is feasible, although more detailed consideration of specific 

wording will be required.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                     

 

 

David Pedley  

Counsel for KI Commercial Limited 

17 March 2015 


