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INTRODUCTION  

1 These submissions are presented on behalf of KI Commercial Limited (the 

submitter), which is a submitter on the natural hazards chapter (Submitter 

No. 789) and has lodged evidence in support of its submission.  

2 The submitter has an interest in two separate properties, which are the 

subject of its submission. These properties are located at 51 Heberden Ave, 

Sumner and 2 Cannon Hill Crescent, Mount Pleasant (the submitter’s 

properties). 

3 Both of the submitter’s properties are partially located with Cliff Management 

Area 2. The submitter’s submission opposed the identification of its 

properties within this hazard area and sought a range of alternative 

outcomes, including the removal of the hazard areas from the relevant 

planning maps. 

4 Following lodgement of the submission, the submitter has commissioned 

geotechnical risk assessments by Mr Neil Charters, who is a geotechnical 

engineer with ENGEO. Mr Charters participated in expert conferencing and 

has filed a brief of evidence with the panel providing recommendations in 

relation to both of the submitter’s properties. This evidence has been 

considered and commented upon by Dr Ian Wirght on behalf of Christchurch 

City Council (the Council). 

5 In summary, agreement has been reached between the experts for the 

submitter and the Council regarding the nature of the hazard that exists on 

both of the submitter’s properties at the current point in time. In particular, it 

has been agreed that the hazard area should be removed for Heberden Ave, 

but should be retained for Cannon Hill Crescent.   

6 The key remaining issue is the ability to remove the hazard zone from 

Cannon Hill Crescent in the future should hazard mitigation works be 

completed that effectively remove the hazard. This issue is the focus of 

these submissions.   

51 HEBERDEN AVE, SUMNER 

7 The position in relation to 51 Heberden Ave can be summarised succinctly.  
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8 Mr Charters has completed an assessment of the site in accordance with the 

general approach that was agreed at expert caucusing. After considering the 

nature of the cliff hazard and the risk posed to the subject site, Mr Charters 

reached the following conclusion (pg 10, section 6): 

This risk is approximately one and a half orders of magnitude below 

CCC’s threshold for cliff hazard management area 2 and we therefore 

recommend that the site be excluded from this area.   

9 Mr Charters’ report providing the reasoning behind this conclusion was 

provided to the Council on 29 January 2015. This report was considered by 

Dr Ian Wright when preparing his primary evidence on behalf of the Council. 

At paragraph 6.27 of that evidence, Dr Wright agrees with Mr Charters’ 

recommendation that Cliff Hazard Management Area 2 should be removed 

from the submitter’s property and illustrates how the planning maps should 

be amended. 

10 Based on the above, all matters are agreed between the parties as to how 

this part of the submission should be resolved. It is therefore submitted that 

the planning maps should be amended accordingly.  

2 CANNON HILL CRESCENT, MOUNT PLEASANT 

11 In relation to 2 Cannon Hill Terrace, Mr Charters and Dr Wright are also in 

agreement. In this case, both agree that the hazard area should remain on 

the submitter’s property at this stage based on the potential risk that exists in 

association with a 10m cliff at the rear of the property.  

12 Notwithstanding this conclusion, Mr Charters has concluded that physical 

works could be carried out on the site to effectively remove the existing cliff 

hazard.  His evidence provides an illustration of the conceptual works that 

would remove the hazard, which involves a cut slope to reduce the cliff face 

angle.  His conclusion is that once these works are implemented, the 

property could be removed from Cliff Management Area 2.   Dr Wright’s 

rebuttal evidence briefly comments on this proposal and emphasises that the 

onus would be on the design engineer to prepare a detailed design report 

showing that the hazard has been removed.  
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13 Based on the above, it is accepted that it is not appropriate to remove the 

hazard area from 2 Cannon Hill Crescent at this time. The key issue is 

therefore the ability to remove this hazard area in the future when the 

proposed remediation works are completed. It is this issue that I will now 

address.   

KEY ISSUE – REMOVING THE HAZARD ZONE IN THE FUTURE 

14 As the Panel will be aware, a memorandum of counsel (dated 26 February 

2015) has been filed with the Panel explaining the issue from the submitter’s 

perspective and requests directions to give effect to a proposed solution. 

Since this time, discussions have occurred with Mr Winchester about the 

Council’s position on this matter and how this issue may be resolved. 

15 For completeness, the balance of these submissions repeat some of the 

content of the earlier memorandum that addressed this issue. However, 

these comments have been updated to provide some further comment on 

possible solutions and to reflect the discussion that has occurred with Mr 

Winchester.   

16 Based on the expert advice it has received, the submitter’s intention is to 

carry out the recommended hazard remediation works as soon as possible 

for 2 Cannon Hill Crescent. However, it has obviously not been possible to 

complete these works before the date of this hearing. It may well take 

several months to work through the process and ensure that the works are 

completed to an appropriate standard.  

17 Once the works are successfully implemented, there will be no valid basis for 

continuing restrictions on the submitter’s property as the hazard will have 

been effectively removed. However, unless the District Plan is amended to 

remove the hazard area from the planning maps, the property will remain 

blighted by a hazard that no longer exists.  

18 Not only will this significantly restrict the activities that can occur on the 

property without resource consent, the presence of this hazard area will have 

a continuing adverse impact on the value of the property. The submitter is 

therefore seeking an outcome that enables the hazard area to be removed 

from the planning maps upon completion of the necessary works.      

19 It is acknowledged that an available option is for the Council or the submitter 

itself to initiate a plan change in the future to address any hazards that have 
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been successfully mitigated once the works occur. However, it is submitted 

that the costs and delays associated with such a process are best avoided if 

possible, particularly if the issue can be addressed as part of the current 

process.  

20 It is also acknowledged that if the hazard is effectively removed, a resource 

consent process is available under the proposed rules that may enable 

activities to occur. However, in my submission, reliance on such processes 

where no hazard exists is contrary to the statement of expectation in 

Schedule 4 of the Canterbury Earthquake (Christchurch Replacement 

District Plan) Order 2014, which seeks to significantly reduce reliance on 

resource consent processes. It also does not address the adverse 

perception that may be created by retaining the hazard area on the planning 

maps for a property that is longer affected.  

21 For the above reasons, the submitter respectfully requests that the Panel 

adopts an approach that provides flexibility to amend the planning maps 

where hazard mitigation works are completed, but which does not frustrate 

compliance with the demanding timeframes under which the Panel is 

operating and the requirements of the Order in Council. Further detail on the 

possible options is provided below.   

POSSIBLE OPTIONS TO ADDRESS THE ISSUE 

22 Taking into account the initial response received from the Panel to my earlier 

memorandum and some comments from Mr Winchester, I submit that there 

are three possible options to address the issue: 

(a) Include a mechanism in the plan that enables reconsideration of 

hazard areas without the need to make any further amendments to 

the plan. 

(b) Issue a decision that is interim in part, with a final decision to be 

issued prior to 9 March 2016 taking into account limited further site 

specific evidence that is provided before that date.   

(c) Issue a final decision, and rely on the Panel’s revisitation powers to 

amend the decision later in time as required.   

Option 1 – Include a mechanism in the plan 

23 We understand from Mr Winchester that the Panel’s preference is to make a 

single decision on the natural hazard’s chapter that avoids the need to revisit 
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issues later in time. This is understandable given the amount of material that 

the Panel is required to consider and decide before 9 March 2016 when it 

must have completed its obligations.1 

24 In this regard, I understand that the Panel has been exploring the possibility 

of certification conditions in combination with permitted activity rules that 

enable activities to occur with no consent requirements if certain conditions 

be met. Applying this to natural hazards, this may involve a condition 

providing for permitted activities within an identified hazard area if an 

appropriately qualified expert has confirmed that the risk associated with a 

particular hazard meets an agreed threshold and is therefore acceptable. 

25 In my submission, there are two main difficulties with such an approach: 

(a) Drafting plan provisions with sufficient certainty and objectivity so that 

they are not ultra vires; and 

(b) Even if this is possible, whether such an approach could completely 

remove the hazard zoning from an affected property. 

26 Commenting first on the drafting of such a provision, I have read the opening 

legal submissions of counsel for Christchurch City Council and the Crown, 

which briefly comment on this matter in response to questions posed by the 

Panel. I broadly agree with the legal position as summarised in those 

submissions. In particular, I agree with the submissions from the Crown that 

certification for a permitted activity rule needs to be capable of objective and 

repeatable analysis rather than subjective judgment.  

27 Those submissions go on to raise some concerns about whether such 

objective certification is possible for slope instability hazards, which do 

require a level of subjectivity and judgment.  Mr Charters has been briefed 

on this issue and is happy to answer any questions from the Panel on this 

point from a technical perspective. In summary, he too holds some concerns 

about whether such a process could ever be truly objective given the nature 

of the assessment required.  

28 In addition to the above, even if an appropriate permitted activity rule could 

be drafted, from the submitter’s perspective such an approach will not 

completely resolve its concerns. The particular situation of concern to the 

                                                

1 Clause 12(2) of the Canterbury Earthquake (Christchurch Replacement District Plan) Order 
2014 
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submitter is the impact on the saleability and value of its property if the 

hazard area remains on its property even after the successful remediation 

works are completed. Such a hazard notation will be immediately apparent to 

a potential purchaser completing any due diligence on the property and 

would likely give rise to concern about the potential risk posed by this 

hazard.  

29 This concern would only be alleviated if the purchaser took the time and 

trouble of completing a detailed assessment of the rules and locating any 

certifications that may have been provided to determine the true effect of 

hazard zoning and the nature of the risk that exists. In many circumstances, 

the more likely outcome is that the property is simply put in the “too hard 

basket” in favour of another property that is not subject to a hazard area. 

This outcome is unjust and significantly detrimental to an affected property 

owner where the hazard has been effectively removed from the site.  

30 In my submission, the only way in which these concerns can be effectively 

addressed if an opportunity is provided to amend the planning maps to 

completely remove the hazard area from the property. I have given 

considerable thought to whether such an outcome could be achieved via a 

mechanism in the plan provisions and discussed this matter with Mr 

Winchester. In my view, as desirable as it may be, it is not possible to draft 

plan provisions that have the effect of amending the planning maps upon 

receipt of appropriate certification. Although the Order in Council provides a 

new process for preparing and amending a District Plan, it does not go so far 

as to enable changes to be made to the plan simply because a condition in a 

rule has been satisfied.  

31 In my submission, the only way in which the planning maps can be amended 

is via the current decision making process on the proposed plan or by way of 

a separate plan change or variation later in time.  This leads to consideration 

of the alternative options for achieving this outcome.  

Option 2 – Issue an interim decision 

32 In light of the above, it is submitted that an available alternative to address 

this issue is for the Panel is to issue an interim decision in respect of the 

hazard areas for the submitter’s property. This is the solution that was 
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promoted in my earlier memorandum of counsel, and can be summarised as 

follows: 

(a) After the close of the natural hazards hearing, the Panel issues its 

final decision confirming the content of chapter 5 for natural hazards, 

including the wording of all relevant objectives, policies and rules and 

other provisions; 

(b) That the decision also confirms the relevant planning maps 

identifying the different hazard areas throughout Christchurch, 

subject to the proviso that in relation to the submitter’s property at 2 

Cannon Hill Crescent, the identification of a hazard area on that 

particular property is an interim decision only.   

(c) That the submitter is provided with the ability to file further evidence 

in relation to the hazard on this property once the necessary 

mitigation works have been completed. The purpose of this evidence 

will be to demonstrate that the hazard no longer exists and enable 

the hazard area to be removed from the submitter’s property. This 

could be presented as a joint statement on behalf of the submitter 

and the Council if agreement has been reached. 

(d) That this evidence is taken into account before the Panel issues a 

final decision in relation to the planning map for the submitter’s 

property prior to 9 March 2016. This decision will either confirm or 

remove the hazard area from the submitter’s property, but will not 

revisit the provisions of chapter 5 itself.  

33 Although the ability to issue an interim decision is not specifically provided 

for in the Order in Council, nor is it expressly excluded. It is therefore 

submitted that such an approach is available under the broad power of the 

Panel to regulate its own proceedings in the manner it sees fit2  and to 

determine its own procedures.3  

34 I understand that the Panel may be reluctant to issue interim decision or to 

provide leave to revisit matters later in time given the amount of work that 

remains to be done. However, in my submission the demands on the Panel 

                                                

2 Ibid at Clause 4(2) of Schedule 3 
3 Ibid at Clause 10(3) 
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should be minimal if the ability to provide further evidence and the content of 

that evidence is tightly constrained.   

35 Overall, it is submitted that this approach would best achieve both the 

sustainable management purpose of the RMA and the earthquake recovery 

purpose of the Canterbury Earthquake Recovery Act under which the Order 

in Council was passed. It will enable the Panel to proceed with its decisions 

on natural hazards in a timely manner, whilst providing the submitter with a 

limited ability to provide further site specific evidence on its property in the 

event that hazard mitigation work is completed before the final date for 

decisions on the Proposed Plan. This will ensure that the final plan 

provisions are appropriate and do not result in any unnecessary adverse 

implications for the submitter’s property.   

Option 3 – Utilise re-visitation powers 

36 A variation on Option 2 is to issue a final decision on the natural hazards 

chapter and rely on the Panel’s revisitation powers to revisit this decision 

later in time. This option was raised by the Panel in response to our original 

memorandum. 

37 Under clause 13(5) of the Order in Council, the Panel is able to reconsider a 

decision is has already made on an earlier proposal if it considers that “it is 

necessary or desirable to do so to ensure that the replacement plan is 

coherent and consistent”. Ultimately it is for the panel to determine how 

these powers are exercised and the circumstances where they are 

applicable. However, in my submission, revisiting the decision in the manner 

proposed would lead to a more coherent and consistent plan by ensuring 

that the planning maps correctly identify the locations to which the relevant 

natural hazard rules should apply.  

CONCLUSION  

38 The key issue remaining for the submitter is the ability to provide further 

evidence later in time after hazard remediation works have been completed 

to enable the hazard area to be removed from its property at 2 Cannon Hill 

Crescent.  

39 There are three possible options to achieve this, which are discussed in 

detail above. Of these options, the submitter suggests that Option 2 or 3 are 
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the most appropriate in the circumstances due to the potential difficulties 

associated with a certification process and the limitations of such an 

approach for effectively resolving the submitter’s concerns.  

40 If the Panel agrees that this is an issue that needs to be addressed, it is 

respectfully requested that the Panel issue directions as to the approach that 

it will adopt for properties such as 2 Cannon Hill Crescent where hazard 

remediation works are completed. Although this could be captured in the 

final decision on the natural hazards chapter, it is requested that directions 

be issued prior to this date to provide the submitter with certainty as to how 

the issue will be resolved and help it make decisions about committing to 

hazard remediation works on its property.  

 

 

David Pedley  

Counsel for KI Commercial Limited 


