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INTRODUCTION 

1. These closing submissions are presented on behalf of Progressive 

Enterprises Limited (Progressive). 

2. Within Christchurch, Progressive operates 12 supermarkets and a 

distribution centre, and is also the franchisor for a further 10 

supermarkets
1
. Six of Progressive’s sites are located within the Floor Level 

and Fill Management Area (FLFMA), three of which are within the Overlay. 

SCOPE OF SUBMISSIONS  

3. In the interests of addressing you only on points of particular relevance to 

Progressive and to avoid repetition, I respectfully refer to and adopt parts 

of Mr Fowler’s legal submissions for Southern Response in relation to: 

(a) The applicable legal framework for the Natural Hazards Proposal2 

and the legal principles of certification3; 

(b) A single consent process applying to the whole FLFMA 

(irrespective of whether a site is in the Overlay)4; 

(c) Only limited information needing to be provided to obtain 

confirmation of the minimum floor level5; 

(d) The evidential basis for a workable certification regime and the 

drafting suggested for that6; 

(e) That a certification application should be able to be made at any 

time (and not be tied to any particular point in a project)7; and 

(f) Support for a 20 working day timeframe for the issuing of a 

certificate8. 

                                                
1
 Progressive’s Submission on the Proposed Christchurch Replacement Plan, at 

paragraph 5  
2
 Paragraphs 8 – 11 of Mr Fowler’s closing submissions  which also adopt paragraph 18 of 

the Crown’s opening submissions 
3
 Paragraph  38 of Mr Fowler’s closing submissions  which also adopt paragraphs 9 – 31 of 

the Crown’s opening submissions 
4
 Paragraphs 33 – 35 and 47 – 48 of Mr Fowler’s closing submissions 

5
 Mr Fowler’s closing submissions and also the evidence of Mr Andrew Willis for the Crown 

at paragraph 9.4 
6
 Paragraphs 36 – 40 of Mr Fowler’s closing submissions  

7
 Paragraphs 41 – 42 of Mr Fowler’s closing submissions 
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4. The legal submissions that follow will therefore focus on the following: 

(a) The timing of an application for certification – when one can be 

made;  

(b) The “use of land” being captured under the proposed certification 

regime; and 

(c) A lapse date for certified activities. 

TIMING OF CERTIFICATION APPLICATION  

5. Following on from my friend Mr Fowler’s submissions, it is also my 

submission that if an applicant proposes to use land within the FLFMA for 

building, a floor level should be able to be certified at any time. Requiring 

that an application be tied to a PIM is unnecessary and unjustified.  

6. That is because the establishment of a floor level is a fundamental piece of 

information and is as critical as knowing other basics such as the site area 

and the broad bulk and location requirements. Until such rudimentary 

information is determined, it is difficult for the rest of the design to proceed. 

7. For example, the minimum floor level is needed in order to determine: 

(a) The ultimate height of the building and how many levels it can 

include; 

(b) To what extent recession planes might be breached; 

(c) In which case the building may require repositioning on the site to 

avoid that; 

(d) Which may in turn have consequential impacts on site layout, car 

parking and traffic manoeuvring; and 

(e) Which in turn may have implications for location of ingress and 

egress.  

                                                                                                                                  
8
 Paragraphs 43 – 44 of Mr Fowler’s closing submissions  
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8. However, at PIM stage, much of that information must already be available, 

including9: 

(a) The number of levels the building will have; 

(b) The total floor area of the building; and 

(c) An indication as to whether there will be a new or altered access. 

9. It is therefore impractical and unworkable for the certification to be tied to 

the PIM stage.   

10. It was also accepted by Ms Carter in cross examination that establishing 

the floor level early in the process was desirable and would avoid 

potentially significant costs of redesign10. 

11. A further reason why it would be inappropriate to tie the certification rule to 

the PIM, is that a PIM is no longer a mandatory requirement under the 

Building Act. If the permitted activity is conditional upon obtaining a PIM, 

that would in effect make a PIM mandatory for affected properties. 

THE “USE OF LAND” BEING CERTIFIED 

12. It is the position of the insurance companies and Progressive that the only 

information required by the Council to determine the minimum floor level 

for a building within the FLFMA is the property address and a legal 

description.  

13. The question then follows (and was similarly posed by the Panel at the 

hearing11) what is the “use of land”, in terms of sections 2 and 9 of the 

RMA, that is being certified where building and site plans are not included 

with the application.  

14. It is important, in my submission, to note that the Council has confirmed in 

the evidence of Ms Brookland that it does not need details of the proposed 

building itself to determine floor levels. Rather, the floor level assessment 

looks to the range of criteria set out in Ms Brooklands supplementary 

                                                
9
 See section 33(1) of the Building Act 2004 and prescribed Form 2 of the Building (Forms) 

Regulations 2004 which are attached as Appendix A and B to these submissions 
10

 Transcript 5.03.15 at page 400 lines 20 – 45 and page 401 lines 1 - 17 
11

 The question referred to was from Judge Hansen to Ms Walsh at page 403 lines 12 – 16 
of the Transcript 05.03.15 and asked whether simply establishing a floor level for 
something to come later was an activity for the purposes of an application under the RMA 
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evidence at paragraph 4.10 which relate to flood model characteristics and 

in some cases site characteristics, but not the resultant building itself12. 

The exact location of the building on site and its exact form are not relevant 

in determining that level.  

15. It may well be that once the exact form of the building is finalised that the 

resultant building plans comply in every respect with the remaining rules of 

the Plan, in which case that development could proceed without further 

resource consent.  If it did not, then it would need additional resource 

consents for those non-compliant aspects. That is no different to any 

staged development or large complex developments where consents might 

be required as later breaches become apparent.  

16. Consequently, the use of land being captured under the rules is still one 

falling within section 2 and 9 of the  RMA - it is still the use of land for 

building within the FLMA at a minimum floor level.  However, as the only 

matter for determination is the minimum floor level, which is not reliant on 

the form and location of the building, plans of the exact building are not 

required. 

LAPSING DATE 

17. The supplementary evidence of Ms Brookland proposes a lapse date of 6 

to 12 months for certification13.  

18. Mr Fowler proposes a lapsing date of 18 months, and while I agree that for 

residential rebuilds that may well be appropriate, that timeframe does not 

provide any certainty for large scale commercial developments where the 

design phase alone can, and often does, take 2 – 5 years (or even longer).   

19. For those projects, a lapse date of only 12 - 18 months could put those 

proposals at risk of having to redesign at a significant cost. The certification 

process would be of no benefit to such projects.   

20. A more certain lapse date would therefore be 5 years which is more 

reflective of complex design phases and also more consistent with the 

duration for a resource consent.   

                                                
12

 Supplementary evidence of Ms Brookland dated 12 March 2015 
13

 Dated 12 March 2015 para 5.6 
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21. Such a duration would also be more consistent with the Statement of 

Expectations and the overarching Objectives in the Strategic Directions 

Chapter and in particular that the Replacement Plan will: 

(a) Assist with an expedited recovery (3.3.1); 

(b) Foster investment certainty (3.3.1(b)); and 

(c) Minimise transaction costs and reliance on resource consent 

processes (Objective 3.3.1(a)(i)). 

 

 

__________________________ 

J E Walsh  
Counsel for Progressive Enterprises Ltd 
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New Zealand Legislation 

Building Act 2004 

• Warning: Some amendments have not yet been incorporated 

33 Content of application 
(1) 	An application for a project information memorandum must be in the prescribed form and be 

accompanied by— 
(a) 	any fees and charges imposed by the territorial authority under section 219; and 
(b) 	any information that the territorial authority reasonably requires in relation to authorisations or 

requirements (if any) that- 
(i) the territorial authority is authorised to refuse or impose under any Act (except this Act); 

and 
(ii) are likely to be relevant to the design and construction of the proposed building; and 

(c) 	any other information that the territorial authority (acting as agent for a network utility operator 
by prior agreement with that network utility operator) requires in respect of proposed 
connections to public utilities from the proposed building work. 

(2) 	The territorial authority may not make a requirement under subsection (1)(b) if more than 10 working 
days have elapsed since the date on which the territorial authority received the application. 

(3) 

	

	For the purposes of subsection (1)(b), the authorisations and requirements referred to in that subsection 
include, without limitation, authorisations and requirements in respect of— 
(a) 	the intended use of the proposed building; and 
(b) 	the location and external dimensions of the proposed building; and 
(c) 	provisions to be made- 

(i) for access for vehicles; and 
(ii) in building over or adjacent to any road or public place; and 
(iii) for disposing of stormwater and wastewater; and 

(d) 	precautions to be taken if building work is carried out over any existing drains or sewers or in 
close proximity to wells or water mains. 

Compare: 1991 No 150 s 30(3) 

Section 33(1)(a): replaced, on 13 March 2012 by section 14 of the Building Amendment Act 2012 (2012 No 23) 

http://www.legislation.govt.nz/act/public/2004/0072/latest/DLM306364.html 	17/03/2015 
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New Zealand Legislation 

Building (Forms) Regulations 2004 

Part 2 Other forms 

Form 2 
Application for project information memorandum and/or building consent 

Section 33  or section 45 Building Act 2004 

The building 
Street address of building: [for structures that do not have a street address, state the nearest street intersection 
and the distance and direction from that intersection] 
Legal description of land where building is located: [state legal description as at the date of application and, if 
the land is proposed to be subdivided, include details of relevant lot numbers and subdivision consent] 
Building name: 
Location of building within site/block number: [include nearest street access] 
Number of levels: [include ground level and any levels below ground] 
Level/unit number: 
Area: [total floor area,. indicate area affected by the building work if less than the total area] 
Current, lawfully established, use: [include number of occupants per level and per use if more than 1] 
Year first constructed: 

The owner 
Name of owner: [include preferred form of address, eg, Mr, Miss, Dr, if an individual] 
*Contact person: 
Mailing address: 
Street address/registered office: 
Phone number: 
Landline: 
Mobile: 
Daytime: 
After hours: 
Facsimile number: 
Email address: 
Website: 
The following evidence of ownership is attached to this application: [copy of certificate of title, lease, agreement 
for sale and purchase, or other document showing full name of legal owner(s) of the building] 

tAgent 
fName of agent: [only required if application is being made on behalf of the owner] 
*Contact person: 
Mailing address: 
Street address/registered office: 
Phone number: 
Landline: 
Mobile: 
Daytime: 
After hours: 
Facsimile number: 
Email address: 

http://www. legislation. govt.nz/regulation/public/2004/0385/late  st/DLM1903235.html 	17/03/2015 
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Website: 
Relationship to owner: [state details of the authorisation from the owner to make the application on the owner 's 
behalf] 
First point of contact for communications with the council/building consent authority: [state full name, mailing 
address, phone number(s), facsimile number(s) and email address(es)1] 

Application 
I request that you issue a t project information memorandum/project information memorandum and building 
consent/building consent for the building work described in this application. 
Signature of t owner/t agent on behalf of and with the authority of the owner: 
Date: 

space for council use 

The project 
Description of the building work: 
Will the building work result in a change of use of the building? 
tYes/tNo 
tIf Yes, provide details of the new use: 
Intended life of the building if less than 50 years: 	years 
List building consents previously issued for this project (if any): 
Estimated value of the building work on which the building levy will be calculated (including goods and services 
tax): $ [state estimated value as defined in section 7  of the Building Act 2004] 

Restricted building work 
Will the building work include any restricted building work? 
*Yes/*No 
*If Yes, provide the following details of all licensed building practitioners who will be involved in carrying out 
or supervising the restricted building work [If these details are unknown at the time of the application, they must 
be supplied before the building work begins.]: 

Name Licensing Licensed building practitioner number (or registration number if treated as being 
class 	 licensed under section 291 of Act) 

Note: Continue on another page if necessary. 

§Project information memorandum 
The following matters are involved in the project: 
tSubdivision 
t Alterations to land contours 
tNew or altered connections to public utilities 
New or altered locations and/or external dimensions of buildings 

tNew or altered access for vehicles 
t Building work over or adjacent to any road or public place 
tDisposal of stormwater and wastewater 
tBuilding work over any existing drains or sewers or in close proximity to wells or water mains 
tOther matters known to the applicant that may require authorisations from the territorial authority: [specifi] 

II Building consent 
¶The following plans and specifications are attached to this application: 
The building work will comply with the building code as follows: 

Waiver/modification 
Clause 
	

Means of compliance 	 required 

http://wwvv.legislation.govt.nz/regulation/public/2004/0385/latest/DLM1903235.html 	17/03/2015 
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Clause 
[list relevant 
clause numbers 
of  building 
code] 

Means of compliance 
[refer to the relevant compliance 
document(s) or detail of 
alternative solution in the plans 
and specifications] 

Waiver/modification 
required 
[state nature of waiver or 
modification of  building code 
required] 

II Compliance schedule 
fThe specified systems for the building are as follows: [specified systems are defined in regulations] 
tThe following specified systems are being altered, added to, or removed in the course of the building work: 
tThere are no specified systems in the building. 

tAttachments 
The following documents are attached to this application: 
tPlans and specifications [list] 
tMemoranda from licensed building practitioner(s) who carried out or supervised any design work that is 
restricted building work 
tProject information memorandum 
tDevelopment contribution notice 
tCertificate attached to project information memorandum 
*Delete if the applicant is an individual. 
I'Delete if inapplicable. 
IContact details must be in New Zealand. 
§Delete this section if this is an application for a building consent only. 
II Delete this section if this is an application for a project information memorandum only. 
TAU plans and specifications must meet the minimum requirements set out in the regulations or required by the 
building consent authority. 
Schedule Part 2 form 2: amended, on 1 March 2012 by regulation 4(1) of the Building (Forms) Amendment Regulations 2011 (SR 
2011/418). 

Schedule Part 2 form 2: amended, on 1 March 2012 by regulation 4(21 of the Building (Forms) Amendment Regulations 2011 (SR 
2011/418). 

Schedule Part 2 form 2: amended, on 31 March 2005 by regulation 4(1)(a) of the Building (Forms) Amendment Regulations 2005 
(SR 2005/31). 

Schedule Part 2 form 2: amended, on 31 March 2005 by regulation 4(1)(b) of the Building (Forms) Amendment Regulations 2005 
(SR 2005/31). 

http://www.legislation.govt.nz/regulation/public/2004/0385/latest/DLM1903235.html 	17/03/2015 
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