
Adderley Head 

Chris Fowler 
15 Worcester Boulevard, Christchurch 8013 
PO Box 16, Christchurch 8140 
Tel  03 353 0231  
Fax 03 353 1340 
Email chris.fowler@adderleyhead.co.nz 

BEFORE THE CHRISTCHURCH REPLACEMENT DISTRICT PLAN 

INDEPENDENT HEARINGS PANEL    

 

  

IN THE MATTER of the Resource Management Act 1991 ('the Act') and the 

Canterbury Earthquake (Christchurch Replacement District Plan) 

Order 2014 

AND 

IN THE MATTER 

 

 

the Christchurch Replacement District Plan: Proposal 5 (Natural 

Hazards) 

  

  

  

 

 

CLOSING LEGAL SUBMISSIONS ON BEHALF OF  

SOUTHERN RESPONSE EARTHQUAKE SERVICES LIMITED 

(Submitter No. 809, FS-1365) 

Dated: 17 March 2015 

 

 

 



CSF-122737-16-906-V4 

 Page 2/17 

INTRODUCTION  

1 Southern Response is the entity that resulted from that Government intervention to 

ensure the interests of all AMI policyholders were protected following the 

Canterbury Earthquakes. Southern Response assumed responsibility for all 

Canterbury Earthquake claims by AMI policyholders. Southern Response’s 

obligations include rebuilding and repairing earthquake damaged residential 

buildings. As part of this activity, Southern Response also completes demolition of 

existing residential buildings and foundation construction.  

2 The properties that Southern Response is responsible for are scattered throughout 

the City and make up about one third of all residential properties that are subject to 

an insurance claim following the earthquakes. The vast majority of those properties 

are located on flat land, with a significant number located within the proposed Floor 

Level and Fill Management Area (FLFMA).1  

3 Southern Response therefore has a particular interest in the rebuild of earthquake 

damaged residential dwellings in the FLFMA. Its aim in participating in the Natural 

Hazards hearing is to ensure that the natural hazards chapter of the Proposed Plan 

provides for efficient and effective management of flood hazard risks as part of 

Southern Response’s residential repair and rebuild programme. 

4 This objective is shared by other insurance companies involved with the repair and 

rebuild of residential houses damaged by the Canterbury Earthquakes, many of 

which have lodged further submissions in support of Southern Response’s 

submission.2 Southern Response has collaborated with other insurance companies 

and in particular a joint case has been presented to the Hearings Panel by Southern 

Response and IAG New Zealand Limited (IAG). In combination, claims by Southern 

Response and IAG customers make up approximately two thirds of all residential 

property claims across the City.3  

5 Southern Response and IAG are generally comfortable absorbing the cost arising 

from a change in finished floor levels of a new house that may be required to 

respond to the new rules. The primary and critical concern for Southern Response 

and IAG is the potentially significant impact of the new rules if they disrupt the 

design and construction timeline for their respective residential repair 

                                                

1 Mr Casey Hurren’s evidence at paragraph 14(a) is that of the 5974 overcap properties that fall within 
the Christchurch City Council (the Council) boundary, 2380 properties are within the FLFMA, including 
1563 within the area identified as the Overlay. The balance of 817 properties lie in the area outside the 
Overlay but still within the FLFMA 
2 Further submissions in support of Southern Response’s submission were lodged by IAG New Zealand 
Limited, AA Insurance Limited, ACS (NZ) Limited and the Insurance Council of NZ. In addition original 
submissions were filed by Tower Insurance Limited and the Insurance Council of NZ. 
3 IAG’s portfolio makes up approximately one third of residential claims across the city. 
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programmes.4 Both companies seek as much certainty about finished floor levels as 

early as possible in the design and documentation process for residential rebuild 

projects.5  

KEY ISSUES 

6 The key issues identified in Southern Response’s submission are as follows: 

6.1 The need for a transitional provision (the proposed ‘grandfather clause’), 

6.2 Resource consent requirements for finished floor levels outside the Overlay, 

6.3 The recession plane exemption, and 

6.4 The filling and excavation exemption. 

7 These matters were discussed in the evidence of Mr Hurren (for Southern 

Response), Mr Jenkins (for IAG) and Mr Nixon (for both Southern Response and 

IAG, as well as other submitters). Considerable progress toward resolving these 

issues through amendment to the Natural Hazards chapter has been made through 

expert witness caucusing and during the hearing. However there remain several 

matters that remain at issue or are otherwise unresolved. These submissions will 

focus primarily on these matters. 

LEGAL FRAMEWORK 

8 The statutory principles and higher order documents relevant to your assessment of 

submissions and evidence on the Natural Hazards chapter is discussed in 

considerable detail in the opening legal submissions for the Crown.6 In the interests 

of brevity, those submissions are gratefully adopted by Southern Response. 

9 In addition to those matters, it is considered that sections 32 and 32AA Resource 

Management Act 1981 (the RMA) are relevant to your assessment of the remaining 

matters at issue. 

10 Immediately prior to the commencement of the hearing, the Hearings Panel (the 

Panel) released its decision on the Strategic Directions chapter (the Strategic 

Directions decision) of the proposed Replacement City Plan (the Replacement Plan). 

That decision makes findings that are considered directly relevant to the matters 

raised by Southern Response’s submission on the Natural Hazards chapter. 

                                                

4 Mr Hurren’s evidence at paragraph 16 and Mr Craig Jenkin’s evidence at paragraph 16. 
5 Mr Hurren’s evidence at paragraph 14(b). 
6 Refer paragraphs 9 – 31 of the Crown’s opening legal submissions which discuss provisions of the 
RMA, the Statement of expectations, NZ Coastal Policy Statement, the Canterbury Regional Policy 
Statement, the Recovery Strategy for Greater Christchurch and the Land Use Recovery Plan. 
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11 In particular, the Panel determined that – 

11.1 In an overall sense, the challenges facing Christchurch in post-earthquake recovery 

“marks Christchurch out as an exception from the pack” and effectively requires a 

new sort of plan to meet the unique circumstances of Christchurch7,  

11.2 The Strategic Directions should provide overarching direction for the Replacement 

Plan, and should have primacy8,  

11.3 The Strategic Directions objectives should influence the formation of all other 

chapters of the Replacement Plan as well as having enduring influence going 

forward as part of the Replacement Plan9, and 

11.4 The Strategic Directions objectives should include Objective 3.3.1 (Enabling 

recovery and facilitating the future enhancement of the district) and Object 3.3.2 

(Clarity of language and efficiency). 

THE NEED FOR A GRANDFATHER CLAUSE 

12 If the natural hazards chapter remains in its current form, there will come a point in 

time when the Panel’s decision becomes operative and the rules applying to 

residential rebuilds throughout Christchurch are fundamentally changed. Some 

properties that are not located within the existing FMA will then be within the new 

FLFMA and subject to new floor level requirements. Other properties will remain 

within the FLFMA, but the minimum floor level to which they need to be built will 

have increased. 

13 The effect of these changes is that Southern Response may be required to redesign 

or, in the worst case scenario, recommence the entire design process for those 

rebuilds which do not obtain resource consent or building consent before the 

Natural Hazards chapter of the Replacement Plan becomes operative. Mr Hurren’s 

evidence is that depending on the size and consequences of the change in floor 

level, up to 6 – 8 months could be added to the rebuild timeline in the worst case 

scenario. Other properties will face smaller delays however for the reasons noted in 

Mr Hurren’s evidence trying to pinpoint the average impact on the project timeline 

for individual properties is difficult because a change in floor level will affect 

properties in different ways.10  

14 The scale of this problem is quite substantial. At any point in time Southern 

Response will have approximately 200 projects in the FLFMA that are in 

documentation. The documentation phase of the construction programme covers an 

                                                

7 Strategic Directions decision at paragraph 109. 
8 Supra at paragraph 99. 
9 Supra at paragraph 100. 
10 Mr Hurren’s evidence at paragraph 37 
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eight month period that includes the three stages of conceptual design/scoping, 

detailed design and building consent.  

15 The purpose of the proposed grandfathering clause is to protect the design integrity 

of projects that are in the documentation phase when the Natural Hazards chapter 

becomes operative. The grandfathering clause will avoid the need for redesign and 

consequential delay and uncertainty for affected homeowners, who will or may 

need to go back through the design phase process to revisit decisions they have 

already made about their new home. 

16 The position reached through caucusing of expert witnesses was acceptance in 

principle that a grandfathering clause is appropriate for rebuilds that are in 

documentation immediately prior to the Replacement Plan becoming operative. 

During the hearing the Panel heard evidence about the appropriate trigger point for 

the grandfathering clause, and whether such a clause is necessary and/or 

appropriate. These matters are discussed below. 

What is the appropriate trigger point for the grandfathering clause? 

17 The main issue in dispute between the Council and Southern Response was whether 

the trigger point for operation of the exemption provided by the grandfathering 

clause should be upon lodgement of a PIM or after issue of building consent. 

Southern Response firmly supports the former approach because it provides 

certainty about the required floor level much earlier in the design process.  

18 In contrast, the benefits of any grandfathering clause are much reduced if it only 

applies to projects that have secured building consent. For example, rebuilds 

outside the FMA in the current City Plan that have building consent will already be 

protected by s10B RMA from the proposed new FLFMA rules, and so these projects 

will not benefit from any grandfathering clause linked to building consent approval. 

Section 10B RMA provides that land use which is a building work is deemed to be 

lawfully established if a building consent for the building work is issued before a 

rule in a district plan or proposed district plan takes legal effect. However, rebuilds 

that are in documentation but have not been approved under the Building Act will 

be vulnerable to changes introduced by the new rules. These projects won’t benefit 

if the grandfathering clause is linked to building consent approval and may need to 

be redesigned when the Replacement Plan becomes operative.  

19 Although Ms Carter initially preferred the latter approach, Ms Carter accepted when 

questioned on this point that the PIM trigger point could be more appropriate, and 

that it would reduce transaction cost and be more expedient.11 Mr Rachlin for the 

                                                

11 Transcript at page 398 at paragraph 15 and page 399 at paragraphs 30-45 
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Canterbury Regional Council also agreed with this approach when giving his 

evidence at the hearing.12 

Is a grandfather clause necessary and/or appropriate? 

20 During the hearing Mr Hurren accepted in questioning by Commissioner Dawson 

that a permitted activity grandfathering clause that provided a one in 200 year floor 

level certification at the PIM stage may be acceptable to Southern Response.13 Mr 

Hurren also acknowledged in questioning from Judge Hassan that this approach 

would be consistent with Southern Response’s aspirations in regard to floor levels 

generally and future insurability of rebuilds.14 

21 In light of those matters, Mr Hurren is currently investigating the feasibility of a 

possible alteration to Southern Response’s construction programme so that all new 

rebuilds entering documentation that are located within the proposed FLFMA are 

designed at the one in 200 year floor level.  

22 I understand that based on investigations completed to date this approach will be 

significantly more complicated than anticipated by Mr Hurren when he gave his 

evidence. Although Southern Response can see the sense in what is being 

proposed, it is cautious about introducing such a significant change to its 

programme before the Replacement Plan becomes operative for a range of reasons 

including- 

22.1 The potential need for additional consents in respect of recession plane intrusions 

arising from needing to raise the floor level of the building, 

22.2 The need to discuss the change with customers who may or may not agree to this 

approach, and any amendment to construction contracts required to record the 

customer’s agreement to the altered building design, 

22.3 The inconsistency of practice that this would create within the rebuild programme 

as between insurers and/or building companies, and  

22.4 Uncertainty regarding the final wording of the Replacement Plan provisions, which 

will not be known to Southern Response until they are made operative following the 

Panel’s decision on Natural Hazards. 

23 Overall, the proposed approach marks a significant departure from the relief sought 

by Southern Response and no longer resembles a grandfathering clause. Instead it 

would appear to involve retrospective application of the 1 in 200 year floor levels 

across the proposed FLFMA before the new rules become operative. 

                                                

12 Transcript at page 570 at paragraphs 5-25 
13 Transcript at page 756, paragraphs 25-45 
14 Transcript at page 757, paragraphs 25-45 



CSF-122737-16-906-V4 

 Page 7/17 

24 Even if Southern Response decides to implement a change to its construction 

programme, it is important to recognise that a grandfathering clause will still be 

required because a significant cohort of rebuilds will contine to be affected by the 

new floor level requirements when the Replacement Plan becomes operative. The 

affected cohort will be those rebuilds that are currently in documentation, that have 

progressed past the PIM stage, and which have been designed to comply with the 

current City Plan flood hazard rules (the affected cohort). These rebuilds will not 

benefit from any change to Southern Response’s construction programme that 

alters the documentation process. It follows that all of Mr Hurren’s evidence about 

the need for a grandfathering clause is still relevant to this affected cohort of 

construction projects.  

25 In my submission a grandfathering clause remains necessary to provide for this 

affected cohort of rebuilds. Southern Response is acting responsibly by 

investigating a possible alteration to its construction programme to reduce the 

number of rebuilds within the affected cohort, however it is unrealistic to expect 

Southern Response to redesign all rebuilds currently in documentation in 

anticipation of the higher floor levels proposed in the Replacement Plan. 

26 In terms of scale, the number of properties within insurer managed rebuild 

programmes potentially benefiting from the grandfathering clause is, at most, 

approximately 600 (assuming that Southern Response is managing approximate 

one 3rd of all claims within the FLFMA). In my submission at the macro level this 

number is virtually negligible in the context of the 25,000 properties affected by the 

new FLFMA rules. However at the micro level of individual affected property owners, 

the scale is substantial because each owner will have the benefit of a faster, more 

certain, rebuild process. At the level of individual insurance companies involved 

with the rebuild programme, the scale is also substantial because the affected 

cohort represents approximately eight months of work within the construction 

programme. In the absence of a grandfathering clause, this work will need to be 

reviewed with direct impacts on individual rebuilds (as discussed in Mr Hurren’s 

evidence) as well as consequential disruption and delay to other claims in the 

rebuild programme that are otherwise unaffected by the new FLFMA rules due the 

resources that will need to be diverted to review the projects that are affected by 

the new rules. 

27 In addition, it should be noted that there are already a large number of rebuilds 

that have already been constructed under the current City Plan. We are here 

dealing with a transitional provision that would apply to a small number of 

properties that are caught ‘on the cusp’ between the existing FMA rules and the 

new FLFMA rules. The grandfathering provision simply allows a small cohort to be 

built under the existing rules in order to avoid frustration to the residential rebuild 

programme and to provide confidence and certainty to affected homeowners. 
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What are the alternatives to a grandfathering clause? 

28 In my submission, the possible alternatives to a grandfathering clause are as 

follows – 

28.1 For rebuilds outside the FMA of the City Plan, a certificate of compliance under s 

139 Resource Management Act 1991 (the RMA)  

28.2 For rebuilds within the FMA of the City Plan, a resource consent under the FMA 

rules, or  

28.3 For rebuilds both within and outside the FMA of the City Plan,  an existing use 

certificate under s 139A RMA. 

29 In my submission, none of these alternatives (individually or in combination) are 

better than the grandfathering clause proposed by Southern Response and IAG. 

Compared to the grandfathering clause, they are less simple, less efficient, less 

certain in terms of information requirements and outcomes, and overall would be a 

less effective method of responding to the problem identified by Southern Response 

and IAG.  

30 For these reasons, in my submission the grandfathering clause better meets 

Strategic Objective 3.3.1 and 3.3.2 because, with respect to Objective 3.3.1, it will 

more readily expedite recovery and meet the housing needs of landowners within 

the affected cohort, and with respect to Objective 3.3.2 it will minimise transaction 

costs and reliance on resource consent processes.  

31 Regarding the Canterbury Regional Policy Statement (the CRPS), I note the Panel’s 

comments in the Strategic Directions decision that this document (among other 

higher order documents)  has significant influence in shaping Strategic Directions, 

however, that influence is not so “directive is to predetermine or prescribe the 

substantive content of Strategic Directions provisions”.15 In my submission, a 

similar approach is appropriate when considering the provisions of the CRPS in 

respect to the Natural Hazards chapter.  

32 It is acknowledged that the grandfathering clause exemption creates a level of 

tension with the CRPS which requires mitigation of new development in flood prone 

areas by ensuring new buildings have a floor level above the 0.5% AEP design floor 

level. However given the small scale of properties that are likely to benefit from the 

                                                

15 Strategic Directions decision at paragraphs 138 and 139. 
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exemption in my submission only a minor tension would arise and as such the 

exception does not amount to inconsistency with the CRPS.16 

RESOURCE CONSENT REQUIREMENTS OUTSIDE THE OVERLAY 

33 Within the FLFMA, a new area has been introduced known as the Fixed Minimum 

Floor Overlay (the Overlay).  Under Rule 5.8.1.1 (P1 and P2), new buildings and 

significant additions within the overlay are permitted, subject to meeting specified 

minimum floor levels. For the area within the FLFMA, but outside the Overlay, a 

different approach applies and no new buildings or significant additions can be 

established in this area without first obtaining restricted discretionary resource 

consent under Rule 5.8.1.2 (RD2). 

34 The evidence for Southern Response is that certainty and simplicity in the rules is 

very attractive because it enables more efficient and timely completion of projects 

within the residential build programme. In particular, Southern Response supports 

a single issue consent process where only limited information needs to be provided 

to the Council in order to quickly obtain confirmation of the appropriate minimum 

floor level.17 

35 Broad agreement was reached at expert caucusing to simplify and streamline the 

restricted discretionary resource consent process for rebuilds and significant 

additions outside the Overlay.  

Permitted activity certification process 

36 Over the course of the hearing, the Panel has raised several questions about the 

use of a certification process within a permitted activity rule as an alternative to a 

resource consent process. In particular, it has been suggested that the setting of 

minimum floor levels within the FLFMA may well be suitable for such an approach. 

37 The evidence filed on behalf of Southern Response does not expressly address the 

issue of certification and focused instead on a simplified and streamlined restricted 

discretionary resource consent process. However, Southern Response can see the 

benefit of the certification approach that been discussed. 

38 In terms of the legal position on certification, I have reviewed the opening legal 

submissions on behalf of Christchurch City Council (the Council) and the Crown, 

both of which touch on this issue. I am in broad agreement with the comments 

made in those submissions. In particular, the submissions for the Crown provide a 

useful summary when they state that certification for a permitted activity rule 

                                                

16 Mr Rachlin for the Canterbury Regional Council gave evidence that the level of tension would be 
much more severe if the number of properties benefiting from the exemption was substantially more 
than 200 (refer Transcript at page 564, paragraphs 5 -20) 
17 Mr Hurren's evidence at paragraph 50 
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needs to be capable of objective (and presumably repeatable) analysis, rather than 

subjective judgement.18 

39 The issue is therefore whether the setting of minimum floor levels is capable of 

such an objective analysis. Southern Response does not have any direct evidence 

on this point. However, it is aware of the questioning of Ms Iris Brookland that 

occurred on this topic. In particular Mr Radich (on behalf of the Crown) tested 

whether in Ms Brookland’s opinion, it was possible to establish a set of objective 

certifiable criteria within a permitted activity rule for floor levels. Ms Brookland 

confirmed that this was possible.19 Subsequently, Ms Brookland has filed a 

supplementary statement of evidence20 which discusses the concept of certification 

in more detail and includes criteria for floor level assessments that is used by 

Council assessors.21 

40 When Mr Nixon presented his evidence to the Panel on behalf of Southern 

Response, he provided some comment on certification issue along with an 

Amended Appendix A that provided some suggestions for how such a rule could be 

structured. It is readily acknowledged that this wording may need some refinement 

to include the types of objective criteria that are envisaged by Ms Brookland. 

However, Mr Nixon’s suggestion should provide a useful starting point for 

consideration of changes to the provisions. 

When should a request for a certificate be made? 

41 Mr Nixon’s suggested rule does not specify a particular time when a request for a 

certificate should be made. For example, Mr Nixon’s suggested rule does not 

include the lodgement of a PIM as the trigger point for requesting a certificate. The 

reason for this is because Southern Response and IAG would prefer to receive 

information fixing the finished floor level as soon as possible and ideally before the 

documentation phase of a rebuild. Put simply, the earlier this information is made 

available by the Council the better it is for insurance companies, because it allows 

them to move through the various stages of documentation described in the 

evidence of Mr Hurren with certainty and confidence that the required floor level of 

the new building will not alter. 

42 Mr Winchester suggested in questioning Mr Hurren and Mr Jenkins that a certificate 

should issue be issued by the Council following lodgement of a PIM application by 

insurance companies. In my submission this approach markedly reduces the 

potential benefits of a certification process for insurance companies because it does 

                                                

18 Opening submissions for the Crown on the natural hazards proposal, dated 4 March 2015, at para 
77. 
19 Hearing transcript, 3 March 2015, page 280-281. 
20 Dated 12 March 2015. 
21 Ms Brookland’s evidence at paragraph 4.10. 
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not meet their interest in receiving finished floor levels as early as possible. In 

addition, the information required to be included in a PIM can be significant, 

especially for large and/or complex rebuilds (e.g. replacement buildings on the Port 

Hills or replacement multi-unit apartment complex). Considerable design work is 

often completed on these projects prior to lodgement of a PIM. Finally, there 

doesn’t appear to be any material prejudice to the Council if a certification request 

is made prior to lodgement of a PIM. 

When should the Council issue a certificate?  

43 In my submission, it is appropriate that the Council issue a certificate within 20 

working days of receipt of a request for a finished floor level. This timeframe is 

consistent with the RMA timeframe for issue of a non-notified resource consent 

application. It would provide certainty and confidence to both the Council and the 

requesting party as to when a certificate is due from the Council. 

44 Judge Hassan in his questions of Mr Nixon suggested that this timeframe be 

included in the new policy 5.3.4 (c) proposed by Mr Nixon. This approach was 

supported by Mr Nixon and in my submission would be consistent with the Order in 

Council (the OIC) Statement of Expectations and new strategic directions Objective 

3.3.2 (b) which refers to the setting of objectives and policies that clearly state the 

outcomes intended. 

When should a certificate lapse? 

45 One related issue raised by Ms Brookland was that any certification should also 

include an expiry date, which provides a defined period of time to give effect to the 

certification. As I understand it, the purpose of this expiry date would be to avoid 

someone building a house in reliance on a floor level that had been set, for 

example, ten years ago when the modelling and data may have been less accurate. 

This matter is also discussed in Ms Brooklyn’s supplementary evidence at 

paragraph 5.6 where Ms Brookland expresses her view that it would be appropriate 

to have lapse time of a floor levels to certificate of 6 to 12 months from certification 

to building consent application. 

46 Provided that the time for lodgement of a request for a certificate is not ‘fixed’ by 

any new permitted activity rule then a 12 month period from certification to 

building consent application would be workable for Southern Response and IAG in 

respect of most residential rebuilds. This timeframe may, however, cause difficulty 

in respect of complex and/or large projects (such as multi unit apartment 

complexes) where the documentation phase leading up to building consent 

approval can take longer than 12 months. Overall, Southern Response and IAG 

would strongly prefer a lapse period of 18 months from certification to building 

consent application. 
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Should the same permitted activity certification process apply across the entire FLFMA? 

47 Commissioner Mitchell in his questions of Mr Nixon suggested that the same 

permitted activity certification process should apply across the entire FLFMA. Put 

another way, the certification process would apply both within the Overlay and 

within the area outside the Overlay. 

48 Southern Response supports this approach as it would achieve greater overall 

consistency of rules across the FLFMA, with consequential benefits for Southern 

Response in terms of efficiency, certainty and reduced transaction costs associated 

with compliance obligations under the Natural Hazard rules. For these reasons, in 

my submission this approach would also give a better effect to Strategic Direction 

Objectives 3.3.1 and 3.3.2. 

49 If this approach finds favour with the Panel then it would support Southern 

Response’s submission seeking consistency regarding recession plane rules and 

excavation rules that apply within the Overlay and outside the Overlay (discussed 

further below). 

RECESSION PLANE EXEMPTION 

50 The notified Natural Hazards chapter exempts new buildings located within the 

Overlay area in the FLFMA from daylight recession plane rules where the breaches 

are due to floor levels being raised to meet required minimum levels specified in 

the replacement plan. Southern Response firmly supports this exemption. 

51 The key issue arising at the hearing is the area to which the exemption applies. 

Southern Response seeks that the exemption be extended to apply across land 

within the FLFMA, irrespective of whether a property lies within the Overlay or 

outside the Overlay.  

52 In my submission, the approach proposed in the Replacement Plan cannot be 

justified in resource management terms for the following reasons- 

52.1 There is no basis in terms of effects on neighbouring properties for a different 

approach to recession planes within the Overlay compared to rebuilds outside the 

Overlay, 

52.2 It creates an artificial distinction within the Overlay and outside the Overlay 

regarding the priority given to setting floor levels and recession plane 

requirements. For rebuilds outside the Overlay, this allows a forum to be created to 

argue that protection of a neighbour’s amenity is more important than protection of 

the affected building from inundation 
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52.3 It results in an inconsistent approach within the FLFMA which, in the absence of 

reasonable justification for a distinction, creates inequity as between landowners, 

52.4 Policy 5.3.4 supports a consistent approach as it provides a requirement for 

minimum floor levels that applies equally to the Overlay and the wider FLFMA, and 

52.5 The potential consenting implications for properties in the wider FLFMA that would 

be subject to recession plane controls is inconsistent with Schedule 4(a)(i) and (h) 

of the Order in Council22, and Strategic Directions Objectives 3.3.1 and 3.3.2. 

53 Ms Carter supports the proposed exemption in respect of compliance with recession 

planes within the Overlay on the basis that this is one way that the Replacement 

Plan could meet the requirements of the Statement of Expectations. However, Ms 

Carter does not support extension of the exemption across the balance FLFMA 

because a restricted discretionary consent is required under the Replacement Plan 

(as notified) to set floor levels. Ms Carter’s rationale seems to be that because a 

resource consent is required anyway, an application should also be made for any 

breach of recession planes resulting from the need to lift the new building. Further, 

Ms Carter considers that extending the exemption in the manner proposed by 

Southern Response would result in a “lost opportunity” to address the effects of any 

recession plane intrusion.23 

54 In my submission, there are four flaws to Ms Carter’s approach. First, it seems to 

lack balance because it focuses on the “costs” and does not consider the benefits of 

extending the recession plane exemption. Such benefits are discussed in the 

evidence of Mr Nixon.24 It is noteworthy that none of these matters are addressed 

in Ms Carter’s rebuttal evidence. 

55 Secondly, Ms Carter’s approach appears to rely on administrative convenience 

rather than potential adverse effects on the environment. 

56 Thirdly, Ms Carter’s rationale relies on the notified Replacement Plan which provides 

for permitted and restricted discretionary rules to set minimum floor levels 

depending upon the location of a property within the FLFMA. If the Panel decides 

that a permitted activity certification process is appropriate then that rationale no 

longer exists, and in my submission the case for extending the recession plane 

exemption is even more compelling. 

                                                

22 Clause 4(a)(i) seeks to reduce reliance on resource consent process, and clause 4(a)(h) seeks a 
clear direction on the use and development of land for the purpose of avoiding or mitigating natural 
hazards. 
23 Ms Carter’s evidence in chief at paragraphs 10.67 and 10.68 
24 Mr Nixon’s evidence at paragraph 44 – 51 
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57 Fourthly, it fails to ensure that greater priorty is given to mitigation of flood hazard 

effects (by setting minimum floor levels) than mitigation of potential effects of 

recession plane breaches caused by the need to raise floor levels.  

Scope for extending the recession plane exemption 

58 The relief requested in Southern Response’s submission seeks to extend the 

recession plane exemption so that it applies consistently across the entire FLFMA.25 

In addition, and more generally, the Southern Response submission seeks any 

additional or consequential amendments, deletions, or additions that are necessary 

or appropriate to give effect to the intent of the submission.26 

59 In light of the relief sought by Southern Response, in my submission there is ample 

scope for the Panel to extend the recession plane exemption in the manner 

discussed in Mr Nixon’s evidence. 

60 It is acknowledge that the relief requested by Southern Response may not be 

apparent to all the persons that are potentially affected by the requested 

amendment. In my submission that is not an uncommon occurrence in the context 

of a district plan review and it  does not affect the Panel’s jurisdiction to grant the 

relief requested.  

The alternative approach proposed by Mr Winchester 

61 Mr Winchester in questioning Mr Nixon suggested that, in the interests of 

consistency, there may be benefit if there was no exemption for recession planes 

within the two areas of the FLFMA, and that any application could be dealt with 

specifically on a non-notified basis.27 This approach was not supported by Mr 

Nixon.28 

62 This approach may seem attractive as a ‘halfway house’ between the competing 

interests of earthquake recovery and potentially affected neighbours. It will 

however pose significant difficulties for Southern Response and other insurance 

companies because they are faced with the choice of either attempting to persuade 

the Council that the recession plane intrusion does not cause any effects that are 

more than minor on neighbours or, alternatively, design their way out of the 

problem. Faced with this choice, given the scale of the rebuild programme it is 

almost inevitable that Southern Response will respond by instructing its designers 

to modify from the outset any rebuild that might cause a recession plane intrusion 

to ensure that any such intrusion is avoided, irrespective of the level of potential 

                                                

25 Southern Response submission at paragraph 551.3 (8) 
26 Southern Response submission at paragraph 51.8 
27 The transcript at page 780, paragraphs 10-45 
28 Supra 
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effects on neighbours, so as to circumvent the time consuming and labour intensive 

process of debating design issues with Council officers in the context of a resource 

consent process. This outcome, though perhaps attractive to neighbours, adds 

another layer of complexity to the design process because changing rooflines and 

building heights will typically entail modification to the interior design and layout of 

the building, and will sometimes require repositioning the building within the site 

with associated changes to building and site access/egress. All of these matters 

must be discussed and approved with the customer in what is sometimes an 

iterative process involving Body Corporates and their legal representatives. In my 

submission the Panel should be cautious about adopting the alternative approach 

suggested by Mr Winchester and take care not to underestimate the impact it could 

have on the residential recovery programme. 

63 Mr Nixon also queried whether any submission has actually sought this relief.29 

Unfortunately I’m not able to assist the Panel as to whether or not this is the case. 

If there is no submission specifically seeking this relief, and the Panel is 

nonetheless attracted to this alternative approach, then the Panel will need to 

carefully consider whether such an amendment to the Replacement Plan is a matter 

that is, in a material way, outside the scope of the proposal as notified.30 The 

Council will need to notifiy a variation to the Replacement Plan if the amendment is 

considered materially outside the scope of the notified Replacement Plan. 

64 In my submission such a change would be material because it affects the rights and 

interests of a wide range of parties involved in the residential rebuild programme 

who have had no notice of this possible outcome from the hearings process. 

Further the matter has not been sufficiently considered by evidence and legal 

submissions presented at this hearing to enable a proper and thorough examination 

of the competing considerations relating to the alternative approach promoted by 

Mr Winchester.  

FILLING AND EXCAVATION 

65 Under Rule 5.8.1.1 (P8) filling for residential building platforms that is necessary to 

achieve minimum floor levels is a permitted activity. Southern Response’s 

submission on the Replacement Plan supports this rule, but seeks that it be 

amended so that it also applies to excavation. In other words, any excavation that 

is necessary to create a stable building platform and/or achieve minimum floor 

levels for residential dwellings should also be permitted. 

66 Southern Response supports the outcome of caucusing which included excavation 

within the permitted activity rule 5.8.1.1 (P8).  

                                                

29 Supra 
30 Refer OIC at clause 13(4) 
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67 Similar to the above, the remaining issue is the area to which the rule applies. The 

amendment agreed at caucusing relates only to the Overlay area within the FLFMA. 

Southern Response seeks that the amendment be extended to apply consistently 

across all properties within the FLFMA. 

68 If this change is not made, the excavation associated with repair and rebuilding of 

many earthquake-damaged residential buildings may require consent as a 

restricted discretionary activity, as it is unlikely to comply with the height and 

volume thresholds in P11. Southern Response considers that this outcome is 

inappropriate and unnecessary given the nature of the work and the purpose for 

which the work is occurring. 

69 It is acknowledged that proposed Rule 5.8.2 provides for the repair of residential 

land damaged by the earthquakes as a permitted activity, subject to meeting 

certain standards. This could potentially include excavations of the sort described 

above to establish residential building platforms. However, in the absence of a 

definition of “repair” that specifically includes such excavation, there is no certainty 

on this point. Southern Response therefore seeks an amendment to Rule 5.8.1.1 to 

separately provide for excavation as a permitted activity when it is occurring for 

this limited purpose.  

70 Similar to the above, if the Panel is minded to adopt a permitted activity 

certification process within the FLFMA then in my submission the case for a 

consistent approach to a filling and excavation rules across the entire FLFMA is 

even more compelling. 

CONCLUSION 

71 Overall, Southern Response and IAG recognise the purpose of the FLFMA changes 

proposed in the Replacement Plan. However, the implications of introducing such 

significant changes in the middle of the major residential repair and rebuild 

programme taking place in Christchurch need to be carefully considered.  

72 Southern Response and IAG have promoted a suite of targeted amendments to the 

proposed plan which endeavour to strike a reasonable balance between the 

competing objectives of reducing the risk of property damage in the future and the 

more immedate concern to avoid delay, cost and frustration to the residential 

recovery programme. 
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73 It is submitted that when the costs and benefits of the proposed amendments are 

properly assessed they are better than the natural hazard rules as notified in the 

Replacement Plan and, further, that such amendments are necessary to give effect 

to the the Strategic Directions Objectives and the OIC Statement of Expectations.  

 

_________ 

Chris Fowler 

Counsel for Southern Response Earthquake Services Limited 

Dated 17 March 2015 

 


