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MAY IT PLEASE THE HEARINGS PANEL 

 

Introduction 

1 The Port Hills Property Owners Group (the Group) lodged submissions seeking 

amendments to the provisions of the Natural Hazards chapter, specifically those parts 

relating to rockfall and cliff collapse.  

2 These submissions (submission 847 and further submission 1273) were lodged on the 

basis that the provisions relating to slope instability in the Port Hills were not the most 

appropriate means of addressing the issues identified by the Council, and that the 

provisions were based on modelling that had proved to be inaccurate at a site level.  It 

is submitted that the risk assumed to be present at a number of properties within the 

Rockfall Hazard Management Areas (RHMA) is overstated. 

3 The Group seeks: 

 a permitted activity, where a certification process can establish that the risk is 3.1

less than 10
-4

; and 

 a cost effective consenting pathway for buildings within the RHMAs which 3.2

focusses on the hazard and the site specific risk. 

‘Intolerable’ level 

4 The proposed Natural Hazards Chapter (the Chapter) sets the intolerable level at  

10
-4

, however, it is recognised that residents will continue to live in areas subject to 

this level of risk and to erect a new building in the RHMA 1 an application for a non-

complying activity can be lodged. 

5 The Crown has proposed the following definition of intolerable: 

‘Intolerable’ refers to where the risks to life cannot be tolerated no matter what 

benefits the activity can bring; and/or the risk is so great that no risk reduction 

measures will reduce the risk to a tolerable level.
1
 

6 This definition rejects the approach that the risk can be reduced through mitigation 

measures.  

7 The Christchurch City Council (the Council) has proposed the following definition: 

In terms of the policies in the Plan intolerable risk to life safety is a concept used to 

explain the point where it is considered that the risk to life is so great that it cannot be 

                                                      

1
 Exhibit 2 page 3  
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justified or development that would put that life at risk provided for, except in 

[extraordinary or exceptional] circumstances.
 2
 

8 It is understood that the inclusion of the words “except in exceptional circumstances” 

is meant to address the situation where the risk can in fact be mitigated.  It is 

submitted that in a range of cases there are likely to be engineering solutions that will 

mitigate the risk.  

9 The Group does not accept that the “intolerable” level of 10
-4

 has been set by the 

community; rather it considers that the conversation has been conducted behind 

closed doors between councillors, staff and experts.  

Area wide approach 

10 Dr Massey has given evidence that “the precision of the risk lines in reality is an order 

of magnitude up or down.  This means that where it is shown 10
-4

 (1 in 10,000 AIFR) it 

may be 10
-3

 (1 in 1,000 AIFR) or 10
-5

 (1 in 100,000 AIFR).”
3
 

11 Although ground truthing of the modelling occurred it was accepted by Mr MacFarlane 

in cross examination that further site specific work is likely to identify properties within 

the RHMAs where the risk is below 10
-4

.
4
  He stated; “The ground truthing went out to 

identify gross errors, but it could never have eliminated all of them, it was a high level 

pass over”.
5
 

12 A certification process has been raised by the Panel
6
 and commented on by witnesses 

which could allow the erection of a building as a permitted activity if a site specific 

assessment, which was confirmed by a peer review verified that the risk was below 

10
-4

.  It is understood this needs to be based on a site specific assessment that shows 

that the model overstated the risk as Mr MacFarlane identified that the risk lines will 

change over time, due to taking seismicity into account.
7
 

13 A permitted activity rule which provides for a certification process, based on a site 

specific assessment, which is verified by a peer review would go a long way to 

addressing the Group’s concerns over the area wide approach.  

14 In terms of sites where the risk from the hazard can be mitigated by a rockfall 

protection structure it is accepted that a certification process will be problematic.  A 

                                                      

2
 Rebuttal Evidence of Janice Carter Attachment A, page 5 

3
 Evidence in Chief of Dr Massey page 33 paragraph 7.33 

4
 Transcript Cross Examination of Mr MacFarlane 3 March 2014 page 150; line 38 

5
 Ibid page 150 line 40 

6
 Minute from Panel concerning aspects of Natural Hazard proposal 27 February 2015 page 6   

7
 ibid page 150, line 1 to line 10 
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consent process will allow mitigation options to be appropriately considered and 

conditions put in place to ensure the longevity of any rockfall protection structure.   

15 However, it is the classification of buildings as non-complying activities in the RHMA1 

area that remains a concern to the Group due to the costs of the consenting process.  

It is submitted the focus should be on the technical assessment and whether the risk 

can be reduced.  It is difficult to understand why this process cannot effectively occur 

as a discretionary application.  

16 The concern remains that the approach taken by the proposed Chapter is one of risk 

avoidance, rather than recognising that the risks can in many cases be adequately 

mitigated. 

Objectives and policies 

17 Objective 5.1.1 as now proposed by the Council states: 

a Reduced risk to people, property, infrastructure and other aspects of the 

environment from natural hazards, to acceptable levels.
8
 

18 Policy 5.2.1 as now proposed by the Council states: 

a Avoid new subdivision, use and development, including new urban zonings, 

where: 

i. there is intolerable risk of loss of life or serious injury in the event of a 

natural hazard occurrence; or 

ii. potential adverse effects arising from a natural hazard event are 

serious and risks associated with the natural hazard cannot be 

mitigated to an acceptable level.
9
 

19 The definition of acceptable proposed by the Council is: 

Acceptable risk is one where the level of risk is as low as reasonably practicable and 

additional mitigation measures will not result in significant reduction in risk levels.
10

 

20 It is submitted that the use of the term “acceptable” levels remains hugely subjective.  

It is still not clear at what point the risk will be deemed to be acceptable.   

                                                      

8
 Rebuttal Evidence of Janice Carter Attachment A page 6 

9
 Ibid page 6 

10
 Ibid page 5 



 

5129876_1   5 

21 In terms of Policy 5.2.1, if it is considered arguable that there are potential adverse 

effects of a serious nature, at what point will the Council consider that mitigation has 

occurred to an acceptable level?  

22 Policy 5.5.2 now proposed by the Council states: 

5.5.2 Policy – Areas potentially affected by rockfall or boulder roll 

a Avoid subdivision, use and development where it will result in an intolerable 

risk to life-safety from the effects of rockfall or boulder roll. 

b Control subdivision, use and development subject to life-safety risk from the 

effects of rockfall or boulder roll, where the life-safety risk can be reduced to a 

tolerable level.
11

 

23 The Council proposes that: 

A tolerable level of risk is one where there is a willingness to live with a risk due to the 

benefits associated with being in the area. In other words, people may be able to 

tolerate some risks under certain circumstances in return for specified benefits.
12

 

24 Whether a risk is at a tolerable level is very subjective.  The Council is likely to be 

determining whether the level of risk is “tolerable” on a case by case basis and this is 

likely to come down to expert opinion. 

25 The proposed policies will make it very difficult for an applicant to have any certainty 

over what is required.  It is submitted that with uncertainty the costs of the resource 

consent process will increase.   

Precedent and Plan integrity 

26 Case law has recognised that arguments about plan integrity can be overused and 

that if an activity is not contrary to the objectives and policies of the plan, or has 

effects that are no more than minor, then it will be considered on its merits.
13

  

However, the concern remains that even if the activity is not contrary to the objectives 

and policies of the City Plan and the effects are minor the issue of precedent and plan 

integrity will come into play. 

27 The Environment Court in Tait v Hurunui District Council
14

 stated at paragraph 28: 

                                                      

11
 Ibid page 10 

12
 Ibid page 5 

13
 Wilson v Whangarei DC EnvC Wellington, W020/07, 23 March 2007 

14
 Tait v Hurunui District Council EnvC Christchurch, C106/08, 29 September 2008 
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[28] A long line of cases, going back to the decision of the then Planning Tribunal, 

presided over by Principle Planning Judge Sheppard, in Batchelor v Tauranga 

District Council adopted by the High Court in Rodney District Council v Gould, 

have held that consent to non-complying activities where the case law lacks 

an evident unusual quality may be considered to undermine public confidence 

in the administration of the District Plan and its integrity. We consider it 

appropriate in this case to consider whether there is anything which would 

distinguish this application from the generality of cases. This is particularly so 

where the Plan is made operative under the Resource Management Act. 

28 In Tait the Court declined a non-complying consent for two under-sized lots stating : 

 the effects of allowing the activity on the environment are not significantly 28.1

adverse either individually or cumulatively; 

 taken as a whole the provisions of the District Plan would not favour consent 28.2

to the proposal; 

 there are no qualities of this proposal which distinguish it from the generality 28.3

of applications for non-complying activities. 

29 The Court in Tait did not find the application to be contrary to the objectives policies of 

the plan but it still required something more.   

30 In Gargiulo v Christchurch City Council
15

 the Environment Court confirmed the Council 

decision declining a subdivision to create two lots, one containing the existing 

buildings and the other seeking a land use consent for the erection and use of a 

dwelling.  

31 The site in Gargiulo was within the 50dBA Ldn noise contour of the Christchurch 

International Airport as shown on the Christchurch City Council’s planning maps.  The 

applicant was prepared to agree to a condition requiring the new dwelling be included 

to the standard required within the 55dBA Ldn noise contour. 

32 The Court declined the appeal for the following reasons: 

 That the proposals are not consistent with the objectives and policies of the 32.1

proposed plan and the regional policy statement; 

 That there are insufficient good reasons to distinguish Mr Gargiulo’s 32.2

application as unique; 

                                                      

15
 Gargiulo v Christchurch City Council (No 2) EnvC Christchurch C137/00, 21 August 2000 
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 If we grant the applications then that would constitute a precedent which 32.3

would undermine the integrity of the proposed plan or public confidence in the 

administration of the proposed plan; 

 That the density requirements of the proposed plan are an important part of 32.4

the plan; 

 That both the purpose of the RMA in general, as a matter of law, and the 32.5

requirements of efficiency, in fact, move against granting resource consent. 

33 It is submitted that similar types of arguments will be raised in relation to a resource 

consent to erect a dwelling in the RHMA1.  The arguments may include: 

 The proposal is not consistent with the objectives and policies of avoiding risk; 33.1

 That there is insufficient reasons to distinguish the application as unique; 33.2

 A precedent could be created which would undermine the integrity of the plan; 33.3

and 

 That the avoidance of risk is an important part of the plan.  33.4

34 The Group accepts that the risk needs to be addressed but it is the added hurdle that 

comes with a non-complying activity that is opposed.   

Conclusion 

35 The Group seeks that the Panel consider the difficulties that an applicant will face 

when applying for a resource consent to erect a building in the RHMA 1 area.  The 

Group requests the following relief: 

 a permitted activity, where a certification process can establish that the risk is 35.1

less than 10
-4

; and 

 a discretionary status for resource consents to erect buildings in the RHMA 1 35.2

area.  

Dated  17 March 2015  

 

-------------------------------- 

Sarah Watson 

Solicitor for Port Hills Property Owners Group 


