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OPENING LEGAL SUBMISSIONS ON BEHALF OF CHRISTCHURCH 

INTERNATIONAL AIRPORT LIMITED 

INTRODUCTION 

1 These legal submissions are provided on behalf of Christchurch 

International Airport Limited (CIAL). 

2 CIAL is a submitter (#863) and further submitter (#1359) on the 

proposed Christchurch Replacement District Plan (proposed District 

Plan). 

3 CIAL has lodged submissions and evidence on two key issues arising 

in the context of the Residential chapter: 

3.1 the extent of noise sensitive activities which should be able to 

locate within existing residential zones which fall within the 

50 dBA Ldn noise contour ( and also the 55 dBA Ldn noise 

contour);  and 

3.2 bird strike risk management.   

4 CIAL understands from the evidence in chief of Mr Blair for CCC that 

these two issues are also likely to be addressed during stage 2 of 

the proposed District Plan process in the context of Chapter 6: 

General Rules and Procedures as the airport noise effects and bird 

strike risk relates to a number of residential, commercial, industrial 

and rural zones.   

5 CIAL would also have preferred that both these issues were 

considered once on a cross-zone basis, rather than chapter-by-

chapter.  However, the way in which the Plan has been notified  

means that rules are being put in place now which set out the 

activities which can take place in Residential, Commercial and 

Industrial zones. This places CIAL in the position of having no option 

but to present submissions on the rules which should apply in each 

of those zones at phase 1 hearings to ensure that it does not miss 

the opportunity to seek comprehensive relief around the rules that 

apply within Residential, Commercial and Industrial zones.   

6 These legal submissions address a key issue of interpretation which 

arises in the context of the Residential chapter, namely the extent 

to which changes to the Canterbury Regional Policy Statement 

(CRPS) and the Operative City Plan introduced through the Land Use 

Recovery Plan (LURP) in December 2013 were intended to provide a 

carte blanche mandate to intensify noise sensitive uses within the 

spatial boundaries of Living zones beyond those provided for by new 

rules allowing intensification introduced at the same time. 
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7 CIAL’s position is that the CRPS, properly interpreted, and in 

particular Policy 6.3.5 (4) prevents the Panel from adopting a 

position of completely avoiding noise sensitive activities in Living 

zones within the 50 dBa Ldn contour. That is common sense as the 

definition of “noise sensitive activities” in both the CRPS and the 

Operative Plan includes residential units and there are a large 

number of residential units already built within those Living Zones. 

8 It also additionally provided a policy justification for a suite of new 

rules introduced into the Operative City Plan at the same time 

allowing new opportunities for residential intensification within the 

Living 1 and 2 zones. 

9 In the context of this hearing however Policy 6.3.5 (4) read in 

isolation does not give this Panel any guidance as to what if any 

level of intensification beyond that introduced by the LURP is 

justified. It simply prevents an outcome from this process that 

provides for no housing at all within Living Zones, which would be a 

perverse outcome and is an outcome which is not, and never has 

been, advocated by CIAL who have traditionally supported the 

continued existence of the Low Density living zones. 

10 That question as to how much intensification is contemplated by the 

CRPS can only be answered by the Panel after considering the whole 

suite of relevant Objectives and Policies which include in addition to 

Policy 6.3.5 (4), Objective 6.2.1(10), Policy 6.3.5(5) (and the 

explanation to that Policy) and by a proper consideration of the 

evidence as to costs and benefits of adopting a position somewhere 

on the total spectrum available of something just slightly more than 

total avoidance and full enablement of intensification opportunities. 

11 CIAL’s case is that neither CCC nor the Crown, nor other submitters 

have done anything more than consider Policy 6.3.5(4) in isolation 

and out of context from the rest of the relevant provisions of the 

CRPS (that inter alia inform the intended purpose) - and that it is 

not a proper approach to interpretation. 

12 Moreover beyond a few cursory paragraphs confined to planning 

evidence given by CCC, Crown and Housing NZ witnesses ( in Mr 

Blair’s case in the few days between receiving CIAL’s evidence and 

providing rebuttal) no party has conducted a cost – benefit analysis 

as to the level of increased intensification they have put forward to 

the Panel, nor prepared rebuttal to the CIAL evidence in terms of 

costs in terms of residential amenity or risks to the strategic 

infrastructure that is the Airport.  No economic or noise expert has 

been called by any other party on this issue despite it being flagged 

in CIAL’s original submission 
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13 CIAL’s case in a nutshell therefore is that when the CRPS is read as 

a whole, and the evidence is analysed and considered there is ample 

justification for restricting the extent of allowable intensification 

within Living Zones with the 50 dBA Ldn noise contours to the 

entitlements that were introduced through the LURP in December 

2013,  but there is no explicit Objective or Policy directive, nor 

evidence before the Panel that would justify going any further than 

this. 

CIAL’S GENERAL CASE 

Recognition of Strategic Infrastructure  

14 The Airport is a significant physical and economic resource in 

national, regional and local terms.1  The evidence of Mr Rhys 

Boswell and Mr Philip Osborne demonstrates this significance and 

this has been recognised appropriately in the Strategic Directions 

Chapter.   

Sensitive activities and the airport noise contour 

15 The proposed District Plan contains the 50 contour relating to noise 

produced by planes landing and taking off from the Airport.  The 

50 contour, as the Outer Control Boundary, i.e. the point at which 

restrictions on incompatible land use are triggered, has had a 

presence in a number of planning documents over the years, 

including more recently: 

15.1 the Operative City Plan, particularly as a result of the 

Environment Court’s decision in Robinsons Bay Trust;2 

15.2 Proposed Change 1 to the Regional Policy Statement 1998 

(RPS 1998); 

15.3 Chapters 12A and 22 to the RPS 1998;  

15.4 now, Chapter 6 to the Canterbury Regional Policy Statement 

2013 (CRPS) as introduced through Appendix 1 to the Land 

Use Recovery Plan (LURP);  and 

15.5 in addition, Action 37 of the LURP specifically directed CCC to 

amend the City Plan maps to show the updated and 

remodelled 50 contour. 

16 The inclusion of the 50 contour in the LURP has been the subject of 

recent High Court judicial review proceedings by Independent 

Fisheries Limited.3  Independent Fisheries claimed: 

                                            
1 Christchurch International Airport Limited v Christchurch City Council AP 78/1996 
decision of Chisholm J at page 3. 

2 Robinsons Bay Trust & Ors v CCC, C60/2004, Smith J 
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16.1 the airport noise contours provisions in the LURP were outside 

the scope of the Minister’s Gazette Notice which directed the 

preparation of the LURP; 

16.2 the Minister’s decision to introduce the LURP failed to meet 

the requirements of section 10(2) of the Canterbury 

Earthquake Recovery Act 2011 (CER Act) as it was not 

“reasonably necessary” for earthquake recovery; and  

16.3 the airport noise contour provisions were introduced to the 

LURP without adequate consultation with Independent 

Fisheries and the community. 

17 The High Court rejected all grounds of review.4   

18 These submissions will not otherwise go into the history of the 

50 contour and its transition through a number of RMA planning 

documents over many years, other than to note that the Hearing 

Panel must act in a manner which is consistent with the CRPS which 

recognise and provide for the 50 contour as the Outer Control 

Boundary as the point at which land use controls are triggered. The 

extent of any exceptions to that general position are dealt with 

separately below. 

Reasons for the Contour 

19 In developing the 50 contour as the Outer Control Boundary, CIAL 

received expert advice that at exposure to levels of 50 dBA Ldn or 

greater people will experience adverse effects in terms of the 

percentage of people highly annoyed by airport noise and therefore 

the total number of people exposed to that level of airport noise of 

greater than 50 dBA Ldn should be kept to a minimum. Mr Day will 

summarise that advice in his evidence.  

20 This is generally achieved through a policy framework which ‘avoids’ 

noise sensitive activities within the 50 contour.  The case has always 

been that for Canterbury where there is still sufficient land available 

for residential growth and intensification elsewhere in the region 

outside of the 50 contour, the use of the 50 contour is therefore 

appropriate in determining where new noise sensitive uses should 

be located. It would only be at the point that it were demonstrated 

that such land was not available outside the contour that decision 

makers would need to start to make the compromises that other 

Airports have had to make. 

                                                                                                             
3 This follows previous judicial review proceedings in relation to Chapter 12A and 22 
to the RPS 1998:  Independent Fisheries Ltd v Minister for Canterbury Earthquake 
Recovery [2012] NZHC 1810 and Canterbury Regional Council v Independent 
Fisheries Limited [2012] NZCA 601 

4 Independent Fisheries Limited v The Minister for Canterbury Earthquake Recovery & 
Ors [2014] NZHC 2810 
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21 It has always been CIAL’s position that there are two key types of 

Airport related effects which justify the use of the 50 contour as the 

point where restrictions on incompatible land use should begin: 

21.1 the effect of the Airport on people (amenity):  that is, CIAL is 

concerned about the effect of aircraft operations on people).  

This has previously been acknowledged by the Environment 

Court5: 

“[49] ...  We accept the clear evidence given to us that noise 

can create impacts on amenity and some people will become 

highly annoyed.  We also accept that there would be some 

benefit to the airport in future proofing its operation.  That 

benefit is one that has local, regional and national 

significance.”  

21.2 reverse sensitivity effects:  that is, adverse effects on people 

may lead to an increase in the incidence of complaints about 

noise and/or indirect pressure for CIAL to take steps to curb, 

curtail or amend its operations. 

22 The 50 contour as the Outer Control Boundary can therefore be 

seen as has having both a ‘restrictive’ and an ‘enablement’ function 

as it is in place: 

22.1 to ensure the safe and efficient operation, use, future growth 

and development of the Airport (enablement); 

22.2 to provide an outer control boundary for the purposes of 

informing where new noise sensitive activities (the definition 

includes residential units), can occur outside of the noise 

contours (enablement); and 

22.3 to limit land uses within the 50 contour (restrictive) for the 

purposes of achieving both the safe and efficient operation of 

the Airport and to deal with adverse effects on amenity by 

limiting the amount of people within the contour and hence 

the number of people adversely affected by aircraft noise. 

23 To dispense with an urban myth that has arisen at every hearing on 

the issue over the years insulation of houses will not deal with the 

amenity effect, or the reverse sensitivity effect in the area between 

the 50-55 dBa Ldn. In the New Zealand environment people do not 

wish to be constrained from using outdoor amenity areas such as 

balconies and gardens and nor do they wish to keep their doors and 

windows shut. To date the Courts have not accepted insulation as 

                                            
5 Robinsons Bay Trust v Christchurch City Council (Unreported, Environment Court, 
C60/2004, 13 May 2004) 
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the appropriate response to dealing with reverse sensitivity and 

amenity effects within the 50 dBA Ldn. They have accepted that the 

appropriate planning response is to keep the numbers of people 

affected by airport noise to a minimum and hence limiting the 

number of people highly annoyed by airport noise.    

24 Therefore in summary, it is considered: 

24.1 restricting noise sensitive development within the 50 dBA Ldn 

contour protects society from the environmental costs of 

constraints on the community asse, the airport and provides 

for people’s amenity;  and  

24.2 there is no evidence that there is not sufficient land is 

available outside the 50 dBA Ldn to provide for the needs of 

greater Christchurch for the planning period contemplated by 

the LURP (and the proposed District Plan) so that risks with 

regard to the protection of the airport and effects on people’s 

amenity by placing new residential development do not need 

to be taken at this time. 

INTERPRETATION OF CRPS POLICY 6.3.5(4)  

25 An issue of plan interpretation has arisen in the context of the 

submissions and evidence submitted by various parties on the 

Residential chapter.6  

26 In general terms, there is a potential tension between the directions 

introduced by the LURP into the Canterbury Regional Policy 

Statement (CRPS) to provide generally for increased residential 

intensification across Christchurch, but at the same time to avoid 

noise sensitive activities within the 50 noise contour.   The way in 

which the CRPS (and now also Objective 3.3.12 in the Strategic 

Directions chapter) must be interpreted in order to reconcile these 

two competing aims is a matter that the Panel must determine at 

this hearing.   

27 As CIAL has emphasised throughout its submissions and evidence, it 

does not seek to ‘wind back the clock’ and prevent landowners from 

exercising existing entitlements provided through rules in the 

Operative City Plan or those which additionally provided for an 

increase in residential intensity as introduced by the LURP (as it 

amended the operative City Plan on 6 December 2013).   

28 However, CIAL opposes any further intensification opportunities 

being provided within the 50 contour, and the 55 contour, within 

                                            
6  For example, see the statements of evidence of Ms McIntyre, for the Crown, at 

[11.14] and Mr Dale, for Housing New Zealand, beginning at [9.15].   
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Living Zones within the 20 and 55 dbA Ldn contours over and above 

that already introduced by the LURP on 6 December 2103.7   

29 CIAL’s case is that in December 2013 when amending the CRPS the 

Minister provided for an additional level of intensification within 

existing Living zones.  CIAL does not seek to have that entitlement 

removed but says that the rules introduced on 6 December 2013 are 

the limit of what is justified in terms of providing for the exemption 

envisaged by Policy 6.3.5(4) of the CRPS and provision for new 

development opportunities and intensification over and above 

introduced by the LURP in 2013 within the noise contour is not 

consistent with the CRPS when read as a whole, nor the evidence at 

this hearing.   

Principles of Interpretation  

30 Modern statutory interpretation requires a purposive approach and a 

consideration of the context surrounding a word or phrase.8  This 

same approach applies to the interpretation of planning documents.   

31 In Powell v Dunedin City Council the High Court and Court of Appeal 

discussed the proper approach to interpretation of planning 

documents in some detail.9  The High Court held that the best 

approach to interpretation of planning documents requires 

consideration of the following:10 

(a) The words are to be given their plain ordinary meaning unless this is 

clearly contrary to statutory purpose or the social policy behind the plan 

and rules, or otherwise produces some injustice, absurdity, anomaly or 

contradiction. 

b) The planning document should only affect common law rights where 

there is an express provision to this end or it follows as a matter of 

necessary implication. 

c) There is a need for certainty in the description of permitted activities 

and the operative parts of the plan.  But the language used in the plan is 

to be given its "plain ordinary meaning", the test being "what would an 

ordinary reasonable member of the public examining the plan, have taken 

from" the planning document. 

                                            
7  Chapter 14 – Residential, amended position of the Council.   

8  The most fundamental principle of statutory interpretation is contained in section 

5(1) of the Interpretation Act 1999: “The meaning of an enactment must be 
ascertained from its text and in light of its purpose”. 

9  Powell v Dunedin City Council [2004] NZRMA 49 (HC), at [17]-[35]; Powell v 
Dunedin City Council [2004] 3 NZLR 721 (CA), at [29] – [49].   

10  Powell v Dunedin City Council [2004] NZRMA 49 (HC), at [35]; affirmed by the 
Court of Appeal in Powell v Dunedin City Council [2004] 3 NZLR 721 at [12].   
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d) The interpretation should not prevent the plan from achieving its 

purpose. 

e) If there is an element of doubt the matter is to be looked at in context 

and it is appropriate to examine the composite planning document. 

32 Both the High Court and Court of Appeal in Powell rejected 

consideration of the words of a district plan rule in a vacuum 

without having regard to the immediate context of the provision 

(i.e.  the related objectives and policies).  Most recently, the case of 

Bates v Selwyn District Council affirmed that rules cannot be 

interpreted in isolation from the objectives and policies to which 

they are intended to give effect.11  Bates also held that the 

‘explanation’ or ‘reasons for rules’ sections provide a direct 

explanation of the purpose of a rule and should be regarded as 

providing context and informing interpretation of the rule.12  This is 

not a novel approach to interpreting planning documents, and was 

also the approach taken by the Planning Tribunal, as stated in J 

Rattray & Son Ltd v Christchurch City Council:13  

… assistance not only may but ought to be sought from the composite 

planning document taken as a whole whenever obscurities or ambiguities 

might seem to arise  

33 There is no case law on the correct approach to interpretation of 

regional policy statements (RPS).  However, the approach 

advocated for in Powell and subsequent case law dealing with the 

interpretation of district plan rules is directly relevant to the 

consideration of the most appropriate interpretation of an RPS.  By 

extension, the same approach should apply.  There is no reason to 

adopt a different approach to the interpretation of a policy in an RPS 

than to the approach which the courts have confirmed for the 

interpretation of a district plan rule.   

Interpretation of the CRPS residential intensification 

provisions 

34 The LURP directed relevant changes to the: 

34.1 Canterbury Regional Policy Statement Chapter 6 – Recovery 

and Rebuilding of Greater Christchurch;  and at the same 

time 

34.2 amendments to the Christchurch City Plan, including: 

                                            
11  [2014] NZEnvC 32, at [22]. 

12  Bates v Selwyn District Council [2014] NZEnvC 32, at [56]. 

13  (1984) 10 NZPTA 59 (CA), page 5.   
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(a) insertion updating the 50 dBA airport noise contour;  

and 

(b) further opportunities for intensification in Living 1 and 

2 zones. 

35 The relevant provision in the CRPS is set out below for ease of 

reference (including the definition it provides): 

35.1 Definition of noise sensitive activities: 

Noise sensitive activities means: 

• Residential activities other than those in conjunction with rural 

activities that comply with the rules in the relevant district plan as at 

23 August 2008;  

• Education activities including pre-school places or premises, but not 

including flight training, trade training or other industry related training 

facilities located within the Special Purpose (Airport) Zone in the 

Christchurch District Plan;  

• Travellers’ accommodation except that which is designed, constructed 

and operated to a standard that mitigates the effects of noise on 

occupants;  

•  Hospitals, healthcare facilities and any elderly persons housing or 

complex. 

This definition would appear to capture most of the activities 

various submitters seek to establish within the 50 dBA 

contour.  A similar definition of noise sensitive activities is 

included in the Operative City Plan and the Proposed District 

Plan. 

35.2 CRPS Policy 6.3.5: 

Policy 6.3.5 – Integration of land use and infrastructure 

Recovery of Greater Christchurch is to be assisted by the integration of 

land use development with infrastructure by: 

(1) Identifying priority areas for development to enable reliable forward 

planning for infrastructure development and delivery; 

 

(2) Ensuring that the nature, timing and sequencing of new development 

are co-ordinated with the development, funding, implementation and 

operation of transport and other infrastructure in order to; 

(a) optimise the efficient and affordable provision of both the 

development and the infrastructure; 

(b) maintain or enhance the operational effectiveness, viability 

and safety of existing and planned infrastructure; 

(c) protect investment in existing and planned infrastructure; and 
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(d) ensure new development does not occur until provision for 

appropriate infrastructure is in place; 

 

(3) Providing that the efficient and effective functioning of 

infrastructure, including transport corridors, is maintained, and the 

ability to maintain and upgrade that infrastructure is retained; 

 

(4) Only providing for new development that does not affect the 

efficient operation, use, development, appropriate upgrading and 

safety of existing strategic infrastructure, including by avoiding 

noise sensitive activities within the 50dBA Ldn airport noise 

contour for Christchurch International Airport, unless the activity 

is within an existing residentially zoned urban area, residential 

greenfield area identified for Kaiapoi, or residential greenfield 

priority area identified in Map A; and 

 

(5) Managing the effects of land use activities on infrastructure, 

including avoiding activities that have the potential to limit the 

efficient and effective, provision, operation, maintenance or 

upgrade of strategic infrastructure and freight hubs. 

 

[emphasis added] 

 

36 CIAL submits that the wording of 6.3.5(4) was included to: 

36.1 ensure that existing, established, residential land uses and 

density could continue where already located within the noise 

contour and would not have to be entirely ‘avoided’.  This 

‘saved’ existing residential uses and scales of development 

from suddenly becoming prohibited within the noise contour 

given that the definition of noise sensitive activity includes 

residential units; 

36.2 it also provided the policy framework to introduce the new 

suite of provisions to the Operative City Plan to allow the level 

of further intensification within existing Living zones which 

was introduced through the LURP. 

37 Without a doubt, one of the LURP’s predominant functions is to 

provide for replacement of lost housing stock as a result of the 

Canterbury earthquakes via infill housing / intensification and new 

greenfield development.14  However, an equally important function 

of the LURP is to recognise the fact that well-functioning 

infrastructure is essential to recovery and require that strategic 

transport networks and infrastructure are supported to function 

effectively.15  Particularly, in relation to CIAL, the LURP states:16 

                                            
14  Canterbury Land Use Recovery Plan (LURP), Section 4.1 ‘Rebuilding Communities’ 

and 4.2 ‘Building new communities’. 

15  LURP, Section 4.4 ‘Delivering infrastructure and services’.   
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Noise from airport operations can have negative health and amenity 

effects on those that live near the airport even when mitigation 

measures are used.  Further development of housing and noise-sensitive 

community facilities in the affected area could lead to pressure from 

residents to curtail airport operations.  The Land Use Recovery Plan 

requires councils to amend RMA instruments to prevent any new noise-

sensitive activities establishing within the 50dBA Ldn airport noise contour, 

avoiding adverse health and amenity effects on residents and enabling the 

airport to safely and efficiently operate and to continue to develop and 

expand. 

 

[emphasis added] 

 

38 In addition, the LURP glossary defines ‘airport noise contour’ as:17 

Area affected by noise from current and planned airport operations, 

primarily take-offs and landings, within which noise-sensitive activities are 

prohibited (based on 2007 modelling of a 50dBA Ldn contour)  

[emphasis added] 

39 Objective 6.2.1 of the CRPS requires that recovery is enabled 

through (amongst other things) a land use framework that:18  

39.1 identifies priority areas for urban development; 

39.2 avoids urban development outside of existing urban areas;  

39.3 achieves development that does not adversely affect the 

efficient operation, use and development, appropriate 

upgrade, and future planning of strategic infrastructure and 

freight hubs; and  

39.4 optimises use of existing infrastructure.    

40 Objective 6.2.2 of the CRPS sets out the intensification targets for 

overall growth through the period of recovery, but then goes on to 

state that higher density living environments should be provided for 

in and around the Central City, Key Activity Centres, and large 

neighbourhood centres.  This explicitly directs the residential 

intensification envisaged by the LURP into particular parts of 

Christchurch, and not in the area covered by the noise contour.   

                                                                                                             
16  LURP, Section 4.4 ‘Delivering infrastructure and services’, 4.4.3 ‘Support strategic 

transport networks and freight’.   

17  LURP, ‘Glossary’, page 44.   

18  CRPS, Chapter 6, Objective 6.2.1 – ‘recovery framework’ items (1), (3), (9) and 
(10).   
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41 Policy 6.3.5(5) specifically requires the Panel to “manage” the 

effects of landuse on infrastructure 

42 Finally, the wording of the ‘principal reasons and explanation’ for 

policy 6.3.5 as a whole is clear: 

Strategic infrastructure represents an important regional and 

sometimes national asset that should not be compromised by 

urban growth and intensification.  Strategic infrastructure such as 

Christchurch International Airport, the Lyttelton Port of Christchurch, the 

State Highway and strategic road networks and rail corridors is required to 

support Greater Christchurch’s recovery through transporting such things 

as building materials, equipment and personnel.  The locational 

requirements and existing investment in strategic infrastructure means 

that it is extremely inefficient for them to relocate, and effects of land use 

on their operation can significantly reduce efficiency and attractiveness as 

transport options.  The operation of strategic infrastructure can 

affect the liveability of residential developments in their vicinity, 

despite the application of practicable mitigation measures to 

address effects, which in turn exerts pressure on the infrastructure to 

further mitigate their effects.  It is better to instead select 

development options where such reverse sensitivity constraints do 

not exist. 

The only exception to the restriction against residential development 

within the 50dBA LdN airport noise contour is provided for at Kaiapoi.  

Within Kaiapoi land within the 50dBA Ldn airport noise contour has been 

provided to offset the displacement of residences as a result of the 

2010/2011 earthquakes.  This exception is unique to Kaiapoi and also 

allows for a contiguous and consolidated development of Kaiapoi 

[emphasis added] 

43 The explanation for the wording of policy 6.3.5 in the ‘principal 

reasons and explanations’ section set out above makes it clear that 

the correct interpretation of policy 6.3.5 as a whole is that 

residential intensification is important to the recovery of 

Christchurch but that intensification should occur in locations where 

reverse sensitivity constraints do not exist and new residential 

development resulting in intensification levels consistent with those 

introduced at the very same time.   

44 Applying the interpretation approach in Powell: 

44.1 The words are to be given their plain ordinary meaning 

unless this is clearly contrary to statutory purpose or 

the social policy behind the plan and rules, or 

otherwise produces some injustice, absurdity, anomaly 

or contradiction.  The plain ordinary meaning of ‘existing’ is 
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something that is in existence or in operation at the current 

time.19  It follows that the ordinary meaning of ‘avoiding noise 

sensitive activities… except within an existing residentially 

zoned urban area’ is that new noise sensitive activities must 

be avoided within the noise contour but actual or current 

sensitive activities located within residentially zoned urban 

areas or allowed to locate there as of right as at 6 December 

2013 (those provisions being introduced at the same time) 

should be authorised.   

Reading the words of policy 6.3.5(4) in isolation to support an 

interpretation that residentially zoned areas are totally 

exempt from the requirement to avoid noise sensitive 

activities within the noise contour gives rise to absurdity.  

This reading of policy 6.3.5(4) presents a contradictory 

position requiring, on the one hand, clear direction to avoid 

new noise sensitive activities within the air noise contour, but 

an apparent exclusion from this directive for residential areas 

on the other.  Given that a great deal of noise sensitive 

activities tend to be located in residential areas, this would 

defeat the purpose of providing protection from reverse 

sensitivity by requiring avoidance of sensitive activities within 

the noise contour in the first place, leading to a somewhat 

absurd and unworkable result.  Such an interpretation would 

also be contrary to the clear social policy behind the 

provision, which is enunciated in the explanation to the policy 

and in the text of the LURP as outlined above.  

Also, on the issue of absurdity it is noted that within the 50 

dBA Ldn contour there are a range of noise environments 

right up to 60 dBA Ldn (and beyond).  The regime proposed 

does not restrict itself to only those living zones at the lower 

end of noise exposure. 

44.2 The planning document should only affect common law 

rights where there is an express provision to this end 

or it follows as a matter of necessary implication.  Policy 

6.3.5(4) expressly provides for the avoidance of development 

of new noise sensitive activities within the noise contour 

except to the extent authorised by the exclusion.  The extent 

it is not clear but it is submitted it is not carte blanche.  This 

policy direction also runs through the explanation to this 

policy in the CRPS and the LURP, as discussed above.   

44.3 The language used in the plan is to be given its "plain 

ordinary meaning", the test being "what would an 

                                            
19  The New Zealand Oxford Dictionary defines ‘existent’ as: (adjective) existing, 

actual, current.   
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ordinary reasonable member of the public examining 

the plan, have taken from" the planning document.  As 

explored in some detail above, the wording of the LURP and 

the CRPS contains plain and clear language expressing and 

explaining the rationale for the requirement to prevent noise 

sensitive activities locating within the air noise contours.  

Reading the CRPS planning document  as a whole, a 

reasonable and ordinary person would not interpret it as 

requiring that the direction to avoid new noise sensitive 

activities within the noise contour be entirely ignored in 

favour of full residential intensification (even in areas exposed 

to very high levels of noise) to the level proposed by CCC and 

the Crown.   

The interpretation should not prevent the plan from 

achieving its purpose.  The interpretation supported by 

CIAL will not prevent the LURP or CRPS from achieving its 

purpose of enabling recovery by providing opportunities for 

residential intensification via infill housing and meeting the 

‘intensification target’ in the LURP.  The portion of residential 

land within the noise contour is small compared to the 

available residentially zoned areas in Christchurch, therefore 

exclusion of areas within the noise contour from the available 

land for residential intensification would not represent a 

material loss of intensification potential.  In addition, the 

evidence of Dr Fairgray states that there is a lack of strong 

evidence of a capacity shortfall and that intensification targets 

are likely to be comfortably met in Christchurch.20  

Furthermore, none of the residentially zoned areas within the 

noise contour has been identified as a Key Activity Centre, in 

which the LURP specifically directs intensification should 

occur.   

In addition, as set out above, another of the LURP’s and 

CRPS’ purposes is to prevent reverse sensitivity effects on 

significant infrastructure.  The evidence of Mr Day  and Mr 

Osborne details the potential impact of reverse sensitivity 

effects generated by new noise sensitive activities and 

residential intensification within the noise contour and 

discusses the costs this would have for not just CIAL but for 

Christchurch generally and, potentially, for New Zealand 

nationally.21  Allowing the interpretation sought by other 

submitters which ignores this protection of strategic 

infrastructure mandated by the LURP and CRPS will prevent 

                                            
20  Evidence in Chief of Dr James Fairgray on behalf of Christchurch City Council, at 

[7.5] and [7.8].   

21  Evidence in Chief of Christopher Day, at [6.1] – [6.12]; Evidence in Chief of Philip 
Osborne, at [36] – [51].   
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the LURP and CRPS from achieving the purpose of protecting 

and supporting a core piece of strategic infrastructure to aid 

in Christchurch’s recovery. At the time of writing these 

submissions that evidence is not rebutted by an appropriate 

expert.    

44.4 If there is an element of doubt the matter is to be 

looked at in context and it is appropriate to examine 

the composite planning document.  The fact that there 

are competing interpretations presented to the Panel 

indicates that there is an element of doubt as to the correct 

interpretation of policy 6.3.5(4).  In accordance with Powell, it 

is therefore necessary to examine policy 6.3.5(4) in its 

context taking guidance from the broader framework in the 

LURP and CRPS.  This approach has been outlined above.   

45 In light of the approach recommended in Powell and the clear 

wording of the LURP and CRPS outlined above, the preferable 

interpretation of Policy 6.3.5(4), read in its context and in light of 

the broader planning framework provided by the CRPS and the 

LURP, is that new noise sensitive activities in the noise contour must 

be avoided, apart from any pre-existing activities and levels of 

residential density occurring or entitled to occur as of right in 

residentially zoned areas as at 6 December 2013 including the 

opportunities introduced by the LURP at the very same time.    

46 The LURP and CRPS policy framework, outlined above, clearly 

anticipated providing protection for strategic infrastructure such as 

the airport from the reverse sensitivity effects caused by the 

residential intensification and development required for 

Christchurch’s recovery.  In fact, the LURP and CRPS give explicit 

consideration to CIAL and the noise contour.  The LURP states 

unequivocally that new noise sensitive activities should be 

prevented under the noise contour.  The explanation given for policy 

6.3.5 also states that goal and notes that the only exception to this 

policy of avoiding increased residential intensification within the 

noise contour is Kaiapoi.  In light of such consideration by decision-

makers in both the LURP and CRPS, the better construction of policy 

6.3.5(4) is that it was intended to provide for new residential 

intensification but not beyond that which was put in place at the 

same time on 6 December 2013 within the 50dBA Ldn air noise 

contour.   

47 CIAL seeks that the Panel recognise this when considering the rules 

for the Residential Chapter and grant the relief sought by CIAL that 

further intensification and new noise sensitive activities above and 

beyond those which reflect existing development entitlements under 

the operative City Plan as amended by the LURP are not permitted 

to locate within the noise contour.  CIAL notes that a purposive 
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approach to interpretation of policy 6.3.5(4) was supported by the 

Panel in the context of the Strategic Directions hearing.22 

Response to other submitters 

48 The Crown and CCC, along with other submitters, do not accept the 

argument made above that the LURP and CRPS regime intended to 

avoid further residential intensification within the noise contour.  

They consider that the plain wording of policy 6.3.5(4) should be 

read in isolation and interpreted to mean that there is an exception 

for all noise sensitive activities which occur within the geographical 

boundaries of existing residential zones from the restrictions against 

residential development within the noise contour and without the 

Panel considering the wider Policy framework and evidence of the 

costs and benefits of adopting the relief sought.23    

49 However, the expert witnesses presented by the Crown and CCC 

who were asked to consider and give evidence on policy 6.3.5(4) 

have not considered the meaning of this policy in its wider context 

of the CRPS nor the implications of their proposed interpretation in 

light of the noise contour nor in light of CIAL’s submissions and 

evidence on this matter.24  Nor has the Crown or CCC provided 

evidence as to the costs and benefits of the level of intensification 

proposed by their interpretation of policy 6.3.5(4).25  I am unaware 

of any situation where wording of a  Policy (even one that were 

worded explicitly – which this one is not) exempts a Council from 

the requirements of section 32. 

50 As outlined above in some detail, the language of a planning 

provision cannot just be considered on its own and taken in 

isolation.  The interpretation of policy 6.3.5(4) advocated for by 

some submitters cannot be supported when considered against the 

broader policy framework in the LURP and CRPS and in light of the 

direction in case law to consider planning documents in light of their 

context.   

                                            
22  Decision 1: Strategic Directions and Strategic Outcomes, Decision of the 

Independent Hearing Panel, 26 February 2015, at [249]. 

23  For example, Evidence in Chief of Maurice Dale on behalf of Housing New Zealand 
Corporation, at [9.20]; Evidence in Chief of Sandra McIntyre on behalf of the 
Crown, at [11.14 (a)].   

24  IHP, Chapter 14: Residential (Part) Transcript of Proceedings, Cross examination 
of Dr Fairgray, 31 March 2015, page 173;  IHP, Chapter 14: Residential (Part) 
Transcript of Proceedings, Cross examination of Mr Blair, 31 March 2015, page 
245-247; IHP, Chapter 14: Residential (Part) Transcript of Proceedings, Cross 
examination of Ms McIntyre,  1 April 2015, page 413-414.   

25  IHP, Chapter 14: Residential (Part) Transcript of Proceedings, Cross examination 
of Mr Blair, 31 March 2015, page 245-247 and 249; IHP, Chapter 14: Residential 
(Part) Transcript of Proceedings, Cross examination of Ms McIntyre, 1 April 2015, 
page 413-414. 
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51 For completeness I note that Mr Cleary referred to the Robinsons 

Bay Trust case during his cross examination of Mr Blair.26  Mr Cleary 

stated that the Environment Court’s findings were “that there is no 

prospect of a curfew being imposed on the airport as a consequence 

of building within the 50dBA contour line”.27  CIAL notes that the 

Robinsons Bay case found that at that time (2004) there was no 

prospect of a curfew on the airport resulting from adverse effects to 

amenity caused by dwellings locating within the 50 dBA noise 

contour.  The court did not comment on whether it thought a curfew 

might result in the future.  In addition, the Court found that a 

greater number of dwellings between the 50 and 55dBA noise 

contour will lead to an increased number of persons highly annoyed 

by aircraft traffic and there is likely to be an adverse effect on 

amenity of persons living within the 50dBA contour and thus an 

environmental cost imposed.28  Ultimately, the Court concluded that 

the 50dBA line was better for inclusion into the (then) proposed City 

Plan as the Outer Control Boundary and better reflects the purpose 

of the RMA to achieve sustainable management.29   

52 At this hearing no one other than Mr Day has considered the 

adverse effect on the amenity of persons living within the contours 

(and the rules would extend the intensification sought by CCC and 

the Crown into areas subjected to significantly higher noise levels 

than 50 dBA Ldn). 

Opening legal submissions on behalf of the Crown and 

Christchurch City Council 

53 I wish to briefly respond to the arguments made in opening legal 

submissions for the Crown and Christchurch City Council (CCC).   

54 The opening submissions on behalf of the Crown outline the Crown’s 

rationale for its interpretation that the existing residential zoned 

urban area is a spatial (zoning) construct and intensification in the 

residential zones within the noise contour is anticipated by Policy 

6.3.5(4) – implicitly without limit because on this narrow 

interpretation there would not be any limit.30  

54.1 The Crown bases this interpretation on a strict and narrow 

reading of the words of policy 6.3.5(4) in isolation.  I have set 

                                            
26  Robinsons Bay Trust v Christchurch City Council C60/04, Environment Court, 

Christchurch, 13 May 2004.   

27  IHP, Chapter 14: Residential (Part) Transcript of Proceedings, Cross examination 
of Mr Blair, 31 March 2015, page 263.   

28  Robinsons Bay Trust v Christchurch City Council C60/04, Environment Court, 
Christchurch, 13 May 2004, at [58] and [59].   

29  Robinsons Bay Trust v Christchurch City Council C60/04, Environment Court, 
Christchurch, 13 May 2004, at [64].   

30  Opening submissions for the Crown on the Residential Proposal, at [63] and [64].   
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out above why CIAL considers this is the incorrect approach.  

The Crown considers that the use of the word ‘zone’ requires 

interpretation of the sentence as referring to a spatial 

construct only, rather than the entitlements which existed in 

areas zoned ‘residential’ at the time the LURP was enacted 

and new intensification rules were introduced.  However, the 

Crown does not elaborate as to why the use of the word 

‘zone’ is determinative here.   

54.2 The Crown asserts that “there is nothing explicit elsewhere in 

the RPS to take away from the above plain and clear 

interpretation of policy 6.3.5(4)”.31  This is incorrect.  As 

outlined above there are a number of statements in both the 

LURP and CRPS which suggest that the intention behind policy 

6.3.5(4) was to ensure that noise sensitive activities are 

prohibited within the noise contours but ‘save’ existing 

development rights provided under the operative City Plan in 

residentially zoned areas present at 6 December 2013.   

54.3 The Crown states that the exclusion in the Strategic Outcome 

3.3.12 is “equally as clear”.  However, the wording of 

Objective 3.3.12 was taken directly from the very wording in 

policy 6.3.5(4) that is causing consternation at this hearing.  

Therefore resolution of the present interpretation issue may 

have a direct impact on the wording of objective 3.3.12, 

which has not yet fully been finalised (as stated in the 

Decision on the Strategic Directions chapter).32 

54.4 The Crown notes that Proposal 14 must not be inconsistent 

with the LURP’s intensification target of 20,742 new dwellings 

to be provided within the existing urban area of Christchurch.  

The Crown states that CIAL’s argument does not reflect this.  

With respect, CIAL has provided evidence via Mr Osborne 

and Mr Bonis that considers the impact that CIAL’s sought 

relief will have on this intensification target.33  That evidence 

concludes that there is substantial intensification opportunity 

and capacity in Christchurch for residential intensification 

outside of the Living Zones which lie within the 50 and 55 

DbA Ldn contours.  Exclusion of only those few Living zones 

areas within the noise contour and limiting them to the 

opportunities provided by the LURP would not represent a 

material loss of intensification potential.  

                                            
31  Ibid, at [64 (b)].   

32  Decision 1: Strategic Directions and Strategic Outcomes, Decision of the 
Independent Hearing Panel, 26 February 2015, Schedule to Decision, page 90.   

33  Evidence in Chief of Philip Osborne on behalf of Christchurch International Airport 
Limited, at [50]; Evidence in Chief of Matthew Bonis on behalf of Christchurch 
International Airport Limited, at [76]-[80] and Attachment C.   
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54.5 In addition, the evidence of Dr Fairgray states that there is a 

lack of strong evidence of a capacity shortfall and that 

intensification targets are likely to be comfortably met in 

Christchurch.34  This further supports CIAL’s evidence that 

avoidance of new development and intensification within the 

noise contour will not have a material impact on the 

residential intensification target.   

55 The opening submission on behalf of CCC submits that Proposal 14 

adequately protects strategic infrastructure from reverse sensitivity 

effects and that there is no need to prohibit intensification within the 

noise contour.35   

55.1 The basis for CCC’s opinion appears to be that mitigation 

measures for new developments (including sound proofing) 

are sufficient to avoid adverse effects on new dwellings 

caused by airport noise and thereby remove the basis for 

reverse sensitivity effects. The witness who made this 

statement in his rebuttal, Mr Blair, is not an expert and it 

conflicts with the joint position taken to rely on Mt Day’s 

evidence over many years.   

55.2 As CIAL has noted both in its submissions and in the evidence 

of Mr Day and Mr Bonis, mitigation via sound insulation is a 

much less desirable option than avoiding the effects of airport 

noise on sensitive activities through appropriate land use 

controls.36 In New Zealand amenity includes outdoor use. 

Student accommodation 

56 With regard to the presence of student accommodation within the 

noise contour, CIAL acknowledges that at present there is some 

level of student accommodation located within the noise contour.  

CIAL is also aware that the University of Canterbury is seeking to 

expand the student accommodation options surrounding the 

University campus.   

57 CIAL’s preferred relief is that no additional development of student 

accommodation occur within the noise contour beyond that which is 

currently present.  However, if the Panel does wish to accommodate 

some expansion of student accommodation within the noise contour, 

CIAL submits that this should be permitted only where that 

                                            
34  Evidence in Chief of Dr James Fairgray on behalf of Christchurch City Council, at 

[7.5] and [7.8].   

35  Opening representations / legal submissions for Christchurch City Council 
Proposal 14 – Residential (Part) and Proposal 8 – Subdivision (new neighbourhood 
only), at [9.1(b)].    

36  Evidence in Chief of Christopher Day on behalf of Christchurch International 
Airport Limited, at [6.8] and [8.1] – [8.8]; Evidence in Chief of Matthew Bonis on 
behalf of Christchurch International Airport Limited, at [67] – [75].   
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expansion is connected to existing accommodation.  Any new 

development not connected to existing student accommodation 

should be located outside of the noise contour.   

58 The preferred position would be for this type of accommodation to 

be dealt with at a bespoke resource consent hearing connected to 

the costs and benefits associated with the University and the 

Airport. 

BIRD STRIKE 

59 The other core issue for CIAL in the context of the Residential 

chapter is stronger recognition for bird strike risk management in 

the proposed District Plan.  As identified in the evidence of Mr 

McAnergney, this is an appropriate issue to be managed by 

territorial authorities via planning documents.37   The national 

guidance provided by the Ministry for Transport and the Civil 

Aviation Authority of New Zealand states that, as well as aerodrome 

operators implementing on-airport bird strike risk management 

processes, local authorities must also provide for bird strike risk 

management in urban planning and district plan reviews.38 

60 Mr McAnergney also outlines New Zealand’s international 

obligation as a signatory to the Convention on International Civil 

Aviation.  The requirements and guidance with regards to wildlife 

control on aerodromes flows in that Convention through into 

national Civil Aviation Authority rule 139.71 and the associated 

guidance.     

61 Mr McAnergney and Dr Harper give evidence on the rationale and 

practical need for planning provisions to address off-Airport bird 

strike risk.  Mr Bonis has suggested a rule and associated 

assessment matters to provide for this need in the proposed District 

Plan.  CIAL seeks bird strike risk management within a 13km radius 

around the Airport runway.  As explained by Mr McAnergney, 99% 

of bird strike occurs below 2,000 feet.  Aircraft on approach and 

departure fly at or below 2,000 feet within a radius of approximately 

13km from the runway.  The 13km radius therefore outlines the 

‘zone’ in which birds and aircraft are likely to collide.  CIAL seeks to 

minimise the presence of bird strike risk species within this 13km 

zone to minimise the risk of a collision.   

62 The CCC has not considered CIAL’s submissions in respect of rules 

to provide for bird strike risk management.39  Nor has it provided 

                                            
37  Evidence in Chief of Kenneth McAnergney on behalf of Christchurch International 

Airport Limited, at [37] – [42] and [49] – [57].   

38  Ibid, at [40] – [41].   

39  IHP, Chapter 14: Residential (Part) Transcript of Proceedings, Cross examination 
of Mr Blair, 31 March 2015, page 252. 
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evidence regarding its assessment of CIAL’s sought relief.  However, 

Mr Blair has accepted that activities such as the creation of new 

water bodies, new stormwater management facilities and other 

excavation, which CIAL seeks an additional rule in respect of, are all 

matters that would require resource consents from the Regional 

Council.40  In light of this, CIAL submits that the relief sought would 

not create additional regulatory burden.   

CONCLUSION 

63 CIAL therefore requests the Hearing Panel accepts the relief sought 

in CIAL’s submission and further submission, including as amended 

through evidence. 

Dated:         14 April 2015 

 

_______________________________ 

JM Appleyard 

Counsel for Christchurch International Airport Limited 

                                            
40  IHP, Chapter 14: Residential (Part) Transcript of Proceedings, Cross examination 

of Mr Blair, 31 March 2015, page 253.   


