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CLOSING LEGAL SUBMISSIONS ON BEHALF OF CHRISTCHURCH 

INTERNATIONAL AIRPORT LIMITED 

RELIEF SOUGHT 

1 These submissions commence from where they would otherwise 

end, namely in articulating the relief sought from the Panel by 

Christchurch International Airport Limited (CIAL).   

2 The reason for this is that questions from the Panel at the 

conclusion of Mr Bonis’ evidence, and the cross-examination of Mr 

Kyle, indicate that CIAL has not clearly articulated to the Panel the 

relief it actually seeks.  It appears to have left the Panel with an 

impression that it seeks to remove from people who own property 

within the future 50-60 dBA Ldn contour the opportunities for 

intensification which are currently available under the Operative 

Plan, but which have not yet been taken up. 

3 These submissions also attempt to explain how that impression may 

have arisen so that the Panel can understand the reasons why that 

lack of clarity may have emerged. 

4 The starting point for explaining the rationale for the relief CIAL 

seeks is Mr Day’s advice to it about the effects on people of 

exposure to noise from its operations.  Mr Day’s evidence, is that 

there are effects on people from exposure to future aircraft noise 

levels of 50-60 dBA Ldn or more.  He says: 

3.5 In my opinion, there are adverse effects from aircraft noise 

inside the OCB (50 dB Ldn).  While the adverse effects are less 

than, for example, they are at 65 dB Ldn they are nevertheless 

real.  If land is available elsewhere in the Christchurch region 

for new residential development (or intensification), in my 

opinion, it is not sensible planning to allow new noise 

sensitive activities inside Ldn 50 dB. 

3.6 A number of factors confirm there are adverse effects from 

aircraft noise inside Ldn 50 dB and that it is not a desirable 

noise environment in which to locate new residential 

development. 

3.7 Overseas studies have shown that between 50 and 55dB Ldn , 

3% to 12% of people were found to be highly annoyed by 

aircraft noise.  A Christchurch study has shown higher levels 

of annoyance with 10% to 15% of the population Highly 

Annoyed in this environment (50dB to 55dB).  At higher noise 

levels (for example at 55-60 dB), this increases to 15% to 

22%.  To assess the numbers affected in these ‘noise bands’, 
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a mid-point of 12% can be used for 50dB to 55dB and 15% 

for 55dB to 60dB.1 

5 Much of the focus of questioning at this hearing has been around 

testing Mr Day’s opinion about the undesirability of exposing the 

occupants of new residential developments to future noise levels of 

circa 50 dBA Ldn.  However, “the existing Living zones” referred to 

in CRPS policy 6.3.5 (4) fall within the range of future noise levels of 

50dB to 60 dB Ldn.  The midpoint is 55 dBA Ldn.  The Panel needs 

to be concerned about adverse noise effects on residents across all 

of the existing Living zones identified in the exception to the general 

Policy of avoidance not just the properties which fall at the lowest 

end of future aircraft noise exposure. 

6 Mr Day’s evidence is given as a noise expert concerned with effects 

on people exposed to future airport noise of 50 dB Ldn to 60 dB 

Ldn.  His evidence is that 12% of people will be highly annoyed in 

the future 50-55 dBA Ldn band.2  The Environment Court in 

Robinsons Bay Trust described this annoyance is an “amenity effect” 

in terms of the RMA.  It is an environmental cost on people who 

would come to live within new residences within the 50dB contour 

which not a cost borne by people in Living zones  outside of the 

50dB contour. 

7 Mr Day’s opinion set out in paragraph 3 above that the 50Ldn is “not 

a desirable noise environment in which to locate new residential 

development” is uncontroverted by any expert with the relevant 

qualifications and experience.  It is therefore important evidence of 

environmental costs which will arise as a result of a decision to 

provide for intensification within the 50 dBA contour rather than 

provide for the intensification elsewhere.  As the level of 

intensification provided for increases so do the environmental costs 

in terms of the number of people exposed to the risk of suffering an 

adverse amenity effect, and the consequential risk to airport 

efficiency in terms risk of having its activities curtailed or costs of 

mitigation imposed through the actions of increased numbers of 

highly annoyed people.   

8 In addition there is no other expert qualified to demonstrate that Mr 

Day reliance on the Bradley, Miedema and Taylor Baines studies 

which each partially form the basis of Mr Day’s opinion are wrong in 

predicting the level of amenity or annoyance effect that will be 

experienced by residents within the future 50dB Ldn contour.  This 

risk also translates into a reverse sensitivity effect namely a higher 

risk of complaint about airport operations, or pressure for changes 

to activities.  Curfews is just one, and the most extreme, example.   

                                            
1  Paragraphs 3.5-3.7 evidence of Chris Day, 20 March 2015. 

2  Paragraph 3.7 evidence of Chris Day, 20 March 2015. 
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9 However, Mr Day’s advice was only one factor weighed in the mix 

when CIAL formulated its submission on the notified Replacement 

Plan.  Mr Day’s opinion as to where residential development should 

be located relates solely to the matters within his expertise namely 

likely community response to defined levels of aircraft noise  future.   

10 Mr Day himself acknowledges the overall decision on what level of 

further intensification might be provided for within the 50 dBA Ldn 

contour will take into account not only his evidence as to adverse 

effects or environmental costs but also other factors beyond the 

matters within his expertise including policy matters and in 

particular the availability of land elsewhere in the region for 

intensification which is free of the adverse effects that he identifies.3  

Those other matters inform CIAL’s position on the relief it seeks. 

11 To that end CIAL has never sought to turn back the clock and 

remove from property owners existing permissions that they have 

achieved through hearings on previous District Plan processes.  Its 

approach to Clearwater illustrates this in circumstances where it 

confirmed at the Strategic Directions hearing that it was not seeking 

to remove the authorisations that Clearwater obtained through 

Variation 93. 

12  Likewise CIAL has consistently supported the existence of the low 

density Living 1 and Living 2 zones under the 50-60 dBA Ldn 

contours.  These living zones were established prior to the 

introduction of the noise contours into the Operative District Plan in 

1995 and CIAL supported their continuation during the last District 

Plan review. 

13 This hearing is no different.  CIAL do not seek to restrict people 

from exercising the unrealised potential for intensification available 

to them under the Operative Plan that has not yet been taken up.  

They seek maintenance of the planning status quo, but that 

planning status quo still includes within it opportunities for 

intensification and in particular preserves the opportunities for 

intensification that were introduced to the District Plan recently 

through the LURP on 6 December 2013.   

14 Based on Dr Fairgray’s evidence on rate of uptake and the fact 

those changes were only introduced in late 2013 there is still 

unrealised potential for intensification in the Operative Plan.  CIAL 

does not oppose the continuation of that potential for intensification 

within the Replacement Plan.  That potential is highlighted in orange 

on Appendix E to Mr Bonis’ evidence. 

                                            
3  Transcript, page 720, lines 10-25 .   
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15 To use Mr Hardie’s example where he has a house on an existing 

1700m Living 2 Zone site he could from the LURP introduced 

provisions: 

15.1 Convert the existing dwelling to two residential units; or 

15.2 Replace the existing dwelling with two residential units; or 

15.3 Convert an existing elderly persons’ housing unit to a 

separate residential unit; or 

15.4 Convert an existing family flat into a separate residential unit; 

or 

15.5 Subdivide into four lots and build a residential unit on each. 

16 In answer to a question from the Panel I am not aware of any 

specific limitation within the Operative Plan on the number of 

bedrooms that a single dwelling house can have (and I am aware of 

houses with 6 bedrooms) but as a matter of fact there might be a 

point at which a very large number of bedrooms might indicate that 

a building is being used for something other than a dwelling house. 

17 Where CIAL differs from Christchurch City Council (CCC) and the 

Crown is where the Panel should land on the spectrum of options 

before it each of which providing for the intensification contemplated 

by the exception to Policy 6.3.5 (4).  The Panel has a range of 

intensification options to consider put forward by various parties 

including CIAL, CCC and the Crown and needs to decide which is the 

“most appropriate”.  No party including CIAL is suggesting that no 

further residential units should be built within the 50 DB Ldn 

contour.   

18 The spectrum that the Panel has before it for decision ranges from 

holding the line at the level of intensification provided for through 

the LURP (CIAL’s position), or to go further and allow more liberal 

intensification as supported by CCC, and perhaps even further 

intensification supported by the Crown.   

19 In deciding which of the options is “most appropriate” the Panel 

needs to undertake an evaluation exercise taking into account other 

documents and evidence.  Where the balance should be struck does 

not come from a reading of one single policy in the CRPS.  Moreover 

while the Policy contemplates some intensification in existing Living 

zones as a departure or exception to the policy decision to avoid 

noise sensitive activities within the 50 dBA Ldn the Policy itself does 

not indicate the extent of that exception so it is of limited assistance 

to the exercise the Panel needs to undertake in assessing which of 
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the versions of relief before should be selected as the most 

appropriate. 

20 On balance of all relevant considerations including the wider Policy 

framework, and the evidence, CIAL asks the Panel to draw the line 

at the potential for intensification that was introduced through the 

LURP in 2013 at the same time as policy 6.3.5 was introduced to the 

CRPS on the basis that it’s relief is more appropriate than that 

sought by CCC and the Crown given the evidence before it as to 

costs in terms of amenity and risks to the efficiency of strategic 

infrastructure that arise from an increased numbers of people being 

highly annoyed and in the absence of any evidence that we are at 

the point that there is no alternative land available outside the 

contour which could be used to realise the benefits arising from the 

other objectives of providing for more housing as Christchurch 

recovers from the effects of the earthquakes. 

21 In summary CIAL’s case is that the difference between it and the 

planners for CCC and the Crown is that where the Panel lands in 

terms of intensification is not determined by a reading of one single 

policy in the CRPS.  The decision must be informed by reading the 

CRPS as a whole, the Council’s evaluation under section 32, a 

further evaluation under section 32AA and ultimately Part 2 of the 

Resource Management Act 1991 (RMA).   

22 Mr Bonis’ interpretation of policy 6.3.5 has been described as 

“tortuous”.4  I will address the policy interpretation issue later in 

these submissions but submit that it is not his policy interpretation 

that is tortuous.  Mr Bonis stated in his summary that policy opens 

the door to intensification and that position has not changed.5  He 

does not resile from that.  It also is not any different to the 

interpretation of the words of that particular policy put forward by 

Mr Blair and Ms McIntyre or the line of questions put to Mr Bonis by 

Judge Hassan.   

23 Where he differs from CCC and the Crown is what the Panel should 

do after reading policy 6.3.5.?  The other parties case starts, and 

stops, in a couple of paragraphs with an interpretation of just one 

Policy as justifying the level of intensity inherent in the relief they 

put forward.  But CIAL’s level of intensification also meets the Policy 

exception as evidenced by the fact that the Policy was introduced at 

the same time as the same decision maker directed that the District 

Plan be changed to provide for the further intensification to the level 

which is supported by CIAL at this hearing.  By definition those 

introduced changes must be consistent with the CRPS. 

                                            
4  Transcript, page 988 line 25-30.   

5  Transcript, page 851 line 5-10.   
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24 Mr Bonis approach is that the one policy alone does not help the 

Panel in deciding which of the options for intensification before it 

(CIAL, CCC or Crown) it should choose.  This requires inter alia 

wider consideration of other provisions in the CRPS.  This is similar 

to the line of questioning put to Mr Bonis by Judge Hassan who 

explored a number of other Policies beyond policy 6.3.5 (4).  That 

line of question and answer reflects the correct approach to 

interpretation of the CRPS outlined in opening that the document 

must be read as a whole. 

25 The “cumbersome” bit of his evidence (Mr Bonis’ own words)6 stems 

from the difficulty in articulating the differences between the 

intensification provisions provided for in the operative City Plan pre 

6 December 2013, the further intensification opportunities 

introduced on 6 December 2013 which are largely unrealised if 

Dr Fairgray’s evidence of uptake is adopted, and the change in the 

level of intensification that would be enabled through the position 

taken by CCC and the Crown.   

26 Mr Bonis has been criticised for the complexity of his evidence but 

no other planner has attempted the difficult exercise of explaining to 

the Panel exactly what the differences are between the 

intensification provided for by the Operative Plan, the further 

intensification opportunities introduced to the Operative Plan on 

6 December 2013 as a result of the LURP and in particular the 

degree of further change that the position of the CCC and the Crown 

would introduce.  That exercise is contemplated by section 32. 

27 This is not an easy exercise.  As Mr Bonis explained in answer to a 

question from Ms Dawson, the complexity arises in moving from an 

effects based plan to an activities based plan and trying to compare 

the levels of intensification provided for under each when they are 

drafted quite differently. 

28 Mr Bonis attempted to explain the changes between the 

opportunities for intensification inherent in the Operative Plan and 

those further opportunities proposed by CCC, in Appendix E to his 

evidence which is attached to these submissions for ease of 

reference as Attachment 1.  The opportunities marked in orange 

were introduced to the Operative Plan by the LURP.  CIAL maintains 

the position that people such as Mr Hardie should still be able to 

avail themselves of those opportunities under equivalent 

Replacement Plan provisions.  It is the additional opportunities for 

intensification marked in red that are in contention as between the 

respective positions of CIAL, CCC and the Crown.   

                                            
6  Transcript, page 852, line 16. 
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29 There has been significant emphasis placed through questioning by 

counsel and the Panel on whether further intensification 

opportunities should be provided for in relation to those properties 

which will be exposed to 50 dBA Ldn in future.  However, the 

“existing Living zones” that are “inside the 50 dBA Ldn contour” will 

actually be exposed to noise levels in future of between 50 dBA Ldn 

and 60 dBA Ldn as shown on page two of Attachment 2.  The focus 

on effects at 50 dBA Ldn or even within the 50-55 dBA Ldn band 

relates only to some properties within the existing Living zones and 

therefore presents a skewed picture of the impact of a decision to 

increase the number of people exposed to the effects of aircraft 

noise. 

30 It appears implicit from the rebuttal evidence of Mr Blair and 

Ms McIntyre who was relying on the 55dBA as an alternative outer 

control boundary and the line of questioning from all counsel to CIAL 

witnesses that no party is asserting that it would be appropriate to 

provide for further intensification in those Living zones which will in 

future be exposed to noise levels 55 dBA Ldn – 60 dBA Ldn (but it is 

accepted that position needs to be formally checked with other 

counsel when they present their closing).  If no party has any basis 

on which it can argue that it would be appropriate to allow further 

intensification beyond the LURP introduced intensification above 55 

dBA Ldn then at the very least CIAL’s relief should be allowed 

insofar as the Living zones marked orange on Attachment 2 are 

concerned.  Other counsel may wish to comment on this aspect. 

SUMMARY OF CIAL’S CASE 

31 This next section summarises CIAL’s case as to why the 

intensification opportunities to be provided for in the Replacement 

District Plan should be limited to those introduced by the LURP in 

December 2013 and that this is a more appropriate outcome than 

providing for the greater level of intensification proposed by CCC, or 

the Crown. 

Evidence of effects 

32 As with any case the starting point should be an analysis of effects.  

Adverse effects will be costs in the evaluation exercise. 

33 Ldn is the parameter used to measure aircraft noise but it involves 

an averaging procedure.  Ldn consists of taking a series of individual 

single event noise levels (SEL’s) and averaging these over a period 

of three months and applying a night time penalty.  This is 

explained in the appendix to Mr Day’s evidence. 
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34 Mr Day explained that SEL’s within the existing Living zones when 

an aircraft was on approach would be 80 dBLamax (at 5km and 250m 

altitude) to 88 dBLamax (at 2km 100m altitude).7 

35 These submissions adopt the description of the measure of aircraft 

set out in paragraph 32 below from the decision in Robinsons Bay 

Trust:8 

“[30] The experts had a high level of agreement that aircraft noise 

consisted of a lesser number of high energy events.  Mr Day, for 

example, gave evidence that SELs on the 50 dBA Ldn contour when 

the airport is fully utilised could still be up to the order of 82-85 dBA 

SEL.  The Ldn achieved would, however, be a result of how many of 

those individual SELs occur, together with lesser noise events and 

over what period.  The difficulty is that Ldn does not directly 

recognise loud noise events, such as those in the order of 

82-85 dBA, that may occur very infrequently.  If, for example, there 

was a limited number of such events, say four or five a day with 

several at night, it is perfectly possible that the Ldn could be no more 

than 50-55 dBA. 

… 

[32] Notwithstanding that, all the experts agreed that the Ldn was 

the best, if imperfect, descriptor of annoyance levels available.  

However, we take into account that in assessing Ldns we must 

regard the lower level Ldns from airport noise with somewhat more 

caution because of this limitation.” 

36 Whilst the CRPS only refers to Ldn measurements Mr Day’s evidence 

on the noise effects of aircraft operations on people discusses both 

the Ldn measure but also the single event levels of noise that 

people will be exposed to in future. 

37 Overseas studies by Bradley9 and Miedema10 have shown that a 

percentage of people living in areas exposed to 50-55 dBA Ldn will 

be highly annoyed by aircraft noise.  The Court in Robinsons Bay 

Trust categorised this as residents suffering an “amenity effect”.11  

This is an environmental cost borne by those residents that is not 

                                            
7  Exhibit 11, slide 11, summary of evidence of Mr Day 

8  Robinsons Bay Trust & Ors v CCC, C60/2004, Smith J.   

9  Bradley (1996) "Determining Acceptable Limits for Aviation Noise", Internoise 96.   

10  Miedema (1998) "Revised DNL – annoyance curves for transportation noise" in NL 
Carter & RFS Job (Eds) Noise as Public Health Problem (Noise Effects '98) Vol I, 
Pp49i-496; Miedema and Oudshoorn (2001) 'Annoyance from Transportation 
Noise: Relationships with Exposure Metrics DNL and DENL and Their Confidence 
Intervals" Environmental Health Perspectives, V01 109,4, pp409-416. 

11  Robinsons Bay Trust & Ors v CCC, C60/2004, Smith J, at [24].   
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borne by residents outside the 50 dBA contour.  Moreover it is not 

an effect that can be mitigated by requiring sound insulation in 

houses situated between the 50-55 dBA contour as this has no 

impact in reducing the percentage of people highly annoyed. 

38 Those overseas studies have been relied on previously as the basis 

for justifying restrictions within the 50-55 dBA Ldn contours.  For 

example, in Gargiulo v CCC in the context of an application for a 

resource consent for a subdivision and land use to establish a 

dwelling situated between the 50-55 dBA Ldn contours the 

Environment Court stated in relation to the Bradley study:12 

“We draw two conclusions from this uncontroverted evidence: 

(a) There is a 10% chance that whoever lives on Lot 1 of 

Mr Gargiulo’s subdivision will be highly annoyed by noise of 

aircraft movements (quite apart from other noise from the 

airport).” 

39 Here the same evidence is similarly uncontroverted, and the way in 

which the Court expressed the probability of an adverse effect 

occurring can be translated to the facts of the situation this Panel 

has before as in terms of saying that at the midpoint of the existing 

Living zones there is a 12% chance that the occupant will be highly 

annoyed, i.e.  suffer an amenity effect. 

40 A Christchurch survey was subsequently conducted in 2002 to 

ascertain if Christchurch people were also sensitive to aircraft noise 

in the same manner as indicated by overseas studies.13  Work 

subsequently completed by Mr Day to analyse the data obtained 

during that survey study showed slightly higher levels of annoyance 

than the overseas studies.   

41 As Mr Day explained the Taylor Baines survey includes lower 

numbers of respondents than overseas studies.  Nevertheless it is 

an indicator that the overseas studies can conservatively be relied 

on for the purposes of forming conclusions about the likely reaction 

of Christchurch residents to noise associated with Christchurch 

Airport.  Whilst the Taylor Baines study it is one basis for the 

conclusions he reaches it is not the only basis.14 

42 In Gargiulo, Mr Day’s reliance on studies carried out by others who 

were not before the Court was challenged.  Mr Cleary raised similar 

issues though his questioning of Mr Day.  In Gargiulo the Court 

                                            
12  Gargiulo v Christchurch City Council, Environment Court, Christchurch C137/00, 

17 August 2000, at page 15.   

13  Exhibit 15.   

14  Transcript, page 750 lines 35-50, page 751 line 0-20.   
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articulated it’s approach to an experts reliance on third party studies 

as follows: 

“[29] We do not accept that the cases are comparable at all.  In 

Shirley Primary School the appellant sought to introduce a 

survey of people affected by a specific proposal, that survey 

having been conducted by a lecturer in statistics30 not an 

expert on the subject of the survey.  Here by contrast Mr Day 

is himself an expert on noise.  He is giving evidence of his 

opinion based on a review by a Dr J Bradley of yet other 

statistical studies of community responses to aircraft noise.  

Mr Day's evidence has to be assessed as a whole having 

regard to the criteria for expert evidence slated elsewhere in 

Shirley Primary School31.  In fact, there was no expert 

evidence opposing Mr Day on noise issues, nor was there any 

successful attack on any other aspect of Mr Day's expertise or 

evidence.  Consequently we accept his evidence in its entirety 

including his opinion that the figure as to community 

response to noise was accurate and could be relied on 

because it derived from Mr Bradley. 

_______________________ 
30

 [1999] NZRMA 66 at para 88. 

31 [1999] NZRMA 66 at para 144.” 

43 Mr Day also produced a graph from a study by Miedema and 

Ordshoorn which shows that any given noise level in a typical 

residential area that aircraft noise at the same noise level is more 

offensive than road or rail noise.15  There is no challenge to the 

conclusions in that report by questioning or through evidence from 

any qualified expert.  The inference to be drawn from that evidence 

is that it is not correct to draw any conclusions from people’s 

responses to exposure to certain levels of noise generated by roads, 

rail (or ports) and state that the same response applies to the same 

level of aircraft noise. 

44 In summary there is uncontroverted evidence that there are adverse 

effects of exposure to noise between 50-55 dBA Ldn as 12% of 

people will be highly annoyed.  As described in Robinsons Bay Trust 

this can be categorised as an amenity effect.  This is a cost to be 

weighed in the section 32 analysis, and a matter relevant to Part 2 

of the RMA. 

45 There are also other documents that whilst not expert evidence in 

and of themselves are implicit recognition that within the 50 dBA 

Ldn there will be adverse effects on the amenity of persons who live 

there.  For example, the Operative District Plan reflects a general 

                                            
15  Exhibit 11, slide 6 
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expectation that people living in residential zones can expect to be 

exposed to less than 50 dBA Ldn.  As Mr Day said the General Rules 

on noise are such that if an industry were to set up next to a 

Residential zone under the Operative Plan it would not be authorised 

to expose residents to more than 50 dBA Ldn.   

46 In Robinsons Bay Trust these same provisions were interpreted as 

“indicative as to the expectation in respect of noise amenity 

generally”.16 

47 Putting aside the exception in Policy 6.3.5 for the moment, the CRPS 

has also landed on adopting to 50 dBA Ldn contour as the outer 

control boundary with a general policy of avoidance within that 

contour.  This implies that there are adverse amenity effects and 

reverse sensitivity effects of exposing people to levels of aircraft 

noise of 50 dB Ldn or greater as otherwise the Policy would 

susceptible to challenge on the grounds it is overregulation. 

48  As Mr Day said people are no less sensitive to the same level of 

noise whether they are in a Rural zone or an intensified Residential 

zone.  The sensitivity to noise from all the research he has seen is 

the same.17 

49 Another document which has been referred to is NZS6802:1992.18  

The document is not expert evidence as to effects within the 50 dBA 

Ldn contour.  It does not talk about the level of effects people 

experience at different noise levels at all, nor does it analyse the 

risk of reverse sensitivity effects.   

50 Moreover it is a simply a guide, and a guide which predates the 

Bradley, Miedema and Taylor Baines studies and the 

recommendation in it of adopting the 55 dBA Ldn contour rather 

than the 50 dBA Ldn contour as the outer control boundary as the 

point at which noise sensitive activities should be prohibited has not 

to date been accepted in the Christchurch context by any Council or 

Court in making decisions on the Operative District Plan, nor the 

Minister when drafting the changes to the CRPS and introducing the 

updated 50 Ldn contour to the Operative District Plan as recently as 

December 2013. 

51 In Robinsons Bay Trust the Environment Court interpreted the noise 

standard in the following passage: 

“[20] There are many points of agreement between the parties 

including: 

                                            
16  Robinsons Bay Trust & Ors v CCC, C60/2004, Smith J, at [63]. 

17  Transcript page 720, lines 10-25 

18  Exhibit 14.   
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(1) The parties agree that the Noise Standard is generally 

appropriate for use at the Christchurch Airport.  This includes 

an acceptance that it is appropriate to address controls over 

the airport and over land development by means of an air 

noise boundary and an outer control boundary.  The major 

distinction between the parties is whether the outer control 

boundary should be at the 55 dBA Ldn specified in the Noise 

Standard (clause 1.4.2.2) or should be at the 50 dBA Ldn 

contour line shown in the Proposed Plan. 

(2) Having assessed the evidence of all the witnesses, we 

conclude it is common ground of the parties that the standard 

is a guide rather than a mandatory requirement and that it 

has been utilised in various ways throughout New Zealand.  

The Noise Standard does not recommend using the 50 dBA 

Ldn contour line, nor has it been used elsewhere in New 

Zealand. 

(3) The purpose of the outer control boundary is set out in Noise 

Standard at clause 1.1.5: 

(b) The Standard establishes a second, and outer, control 

boundary for the protection of amenity values, and 

prescribes the maximum sound exposure from aircraft 

noise at this boundary. 

The level of disagreement therefore relates not to the 

applicability of the standard but whether, in fact, a lower level 

than 55 dBA Ldn is appropriate to the circumstances of this 

case. 

Both the Council and the Regional Council advocated the 

adoption of the 50 dBA contour line as the contour which 

better supported the purpose of the Act.” 

52 Related to the issue of increased numbers of people highly annoyed 

is that those same people will be more likely to be motivated by 

exposure to a nuisance to take steps seeking to curtail or amend 

airports operations.  A curfew is only one example of the types of 

impacts on activities that could result from increased annoyance.  It 

is at the extreme end of possible changes.  Mr Day outlined 

examples of others applying at other airports. 

53 The Panel is reminded of the function it has under section 31(d) of 

the RMA for the purpose of giving effect to the Act of controlling the 

emission of noise and the mitigation of effects of noise.   
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54 It is not necessary for CIAL to demonstrate that a curfew will occur 

if the intensification provisions supported by the CCC are adopted.  

That is not the definition of reverse sensitivity. 

55 It is sufficient to show an increased risk of complaint occurring, 

which on the evidence of Mr Day it is clear that the introduction of 

more highly annoyed persons constitutes an increased risk of 

complaint. 

56 The Court in Gateway Funeral Services v Whakatane DC EnvC 

Woo5/08 expressed the effect in the following way: 

“Reverse sensitivity is the legal vulnerability of an established activity 

to complaint from a new land use.  It arises when an established use 

is causing adverse environmental impact to nearby land, and a new, 

benign activity is proposed for the land.  The “ sensitivity” is this : if 

the new use is permitted, the established use may be required to 

restrict its operations or mitigate its effects so as not to adversely 

affect the new activity” 

Section 32 evaluations 

57 The OIC requires the Council to prepare an evaluation report on 

each of its draft proposals in accordance with section 32 of the RMA. 

58 The OIC directed the Council to undertake a full review of the 

operative provisions of the existing District Plans and to develop a 

replacement plan.  A review of an Operative Plan would necessarily 

involve an assessment of existing provisions and the need for 

changes. 

59 In the case of the proposal to provide for further intensification 

within existing Living Zones within the 50-60 dBA Ldn contour no 

section 32 evaluation was carried out at all.  This is very surprising 

as it is apparent from its involvement in cases through many years 

of litigation on the issue of the use of the 50 dBA Ldn contour as the 

point of controlling the number of people exposed to aircraft noise, 

that CCC has a plethora of expert advice available to it and has been 

able to produce that advice in the form of evidence previously. 

60 The reason for the lack of section 32 evaluation appears to arise 

from a misunderstanding as to the matters in issue in Phase 1 as is 

apparent from Mr Blair’s evidence in chief where he simply states:19 

“Given that the noise air contours will be determined in Phase 2 of 

the review (through Chapter 6 – General Rules and Procedures) I do 

not consider it appropriate to include the request in this submission 

in this hearing.” 

                                            
19  Evidence of Adam Scott Blair, at [11.6].   
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61 The section 32 analysis relating to Phase 2 which presumably will 

examine the costs and benefits of residential development within 

the 50 dBA contour is not before the Panel.  Moreover there is no 

corresponding Policy framework developed yet to indicate how the 

CCC proposes to deal with amenity and reverse sensitivity effects 

which arise from exposure to noise generated from strategic 

infrastructure. 

62 It may well be that Mr Blair has a point, namely that the entire issue 

of the level of intensification within the 50 dBA Ldn contour in all 

zones should be deferred until Phase 2 (which has always been 

CIAL’s stated preference) but if CIAL’s relief as to what level of 

intensification should occur within the Residential zones is not to be 

considered now then natural justice requires that neither can the 

CCC’s or the Crown’s proposals to amend the Operative Plan be 

considered at this time either. 

Section 32AA 

63 In the complete absence of any section 32 analysis by CCC relating 

to the part of its proposal which involves increasing intensification in 

areas subject to aircraft noise, the Panel is left with its own “further 

evaluation” under section 32AA.   

64 As no section 32 evaluation has been undertaken in the first place 

the Panel’s further evaluation will need to be extensive.  That is 

problematic given that the only evidence as to costs of increased 

intensification, and benefits of having strategic infrastructure able to 

operate efficiently by reducing the risk of complaint has been 

produced is by CIAL.  That evidence, in the absence of any other, 

tilts the balance in favour of the relief CIAL seeks, being a lower 

level of intensity being more appropriate than CCC or the Crown’s 

relief.   

65 That further evaluation must address the specific requirements of 

section 32 and requires: 

32 Requirements for preparing and publishing evaluation 

reports 

(1) An evaluation report required under this Act must— 

(a) examine the extent to which the objectives of the 

proposal being evaluated are the most appropriate 

way to achieve the purpose of this Act; and 
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(b) examine whether the provisions in the proposal are 

the most appropriate way to achieve the objectives 

by— 

(i) identifying other reasonably practicable options 

for achieving the objectives; and 

(ii) assessing the efficiency and effectiveness of 

the provisions in achieving the objectives; and 

(iii) summarising the reasons for deciding on the 

provisions; and 

(c) contain a level of detail that corresponds to the scale 

and significance of the environmental, economic, 

social, and cultural effects that are anticipated from 

the implementation of the proposal. 

(2) An assessment under subsection (1)(b)(ii) must— 

(a) identify and assess the benefits and costs of the 

environmental, economic, social, and cultural effects 

that are anticipated from the implementation of the 

provisions, including the opportunities for— 

(i) economic growth that are anticipated to be 

provided or reduced; and 

(ii) employment that are anticipated to be provided 

or reduced; and 

(b) if practicable, quantify the benefits and costs referred 

to in paragraph (a); and 

(c) assess the risk of acting or not acting if there is 

uncertain or insufficient information about the subject 

matter of the provisions. 

(3) If the proposal (an amending proposal) will amend a 

standard, statement, regulation, plan, or change that is 

already proposed or that already exists (an existing 

proposal), the examination under subsection (1)(b) must 

relate to— 

(a) the provisions and objectives of the amending 

proposal; and 

(b) the objectives of the existing proposal to the extent 

that those objectives— 
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(i) are relevant to the objectives of the amending 

proposal; and 

(ii) would remain if the amending proposal were to 

take effect. 

66 The CRPS includes policies that provide targets for intensification 

but subject to that intensification being directed to occur in 

appropriate locations.  The policy contemplates that intensification 

will particularly occur around the Central City and Key Activity and 

larger neighbourhood centres.  The living zones within the 50dB Ldn 

contour are not in that category. 

67 CIAL approached this hearing in the expectation that it might face a 

s32 analysis, and evidence from CCC seeking to demonstrate that 

there was no land left outside the 50 Ldn contour available to CCC 

to meet the objectives of meeting the targets for intensification.  It 

expected the argument to be that notwithstanding the lower level of 

amenity that people would obtain from living in a new residence 

exposed to airport noise compared to one that wasn’t ,and 

notwithstanding the consequent increased risk of complaint from 

people about Airport operations that a point has now been reached 

when keeping density in areas under the contours as low as possible 

is no longer possible if the targets for intensification included in the 

CRPS are to be met.   

68 It is accepted that increased intensification within the 50dBA would 

assist in meeting those targets but that is not the question that 

needs to be answered.  The question that needs to be answered is 

whether the benefits of meeting intensification targets could be met 

by intensifying elsewhere in Christchurch and therefore in a manner 

that does not incur the amenity and reverse sensitivity costs that 

come with a decision to provide for that intensification in an area 

subject to effects which are unable to be mitigated other than by 

reducing the numbers exposed to aircraft noise.  If such land is 

available then it is submitted that CIAL’s proposed level of 

intensification within the contours is “ more appropriate” that CCC’s. 

69  As the Court said in Robinsons Bay Trust: 

“[49] The major argument for adopting the 50 dBA Ldn noise 

contour in Policy 6.3.7 relates to providing an additional control to 

reduce the potential for residents to become highly annoyed with 

aircraft traffic.  We accept the clear evidence given to us that noise 

can create impacts on amenity and some people will become highly 

annoyed.  We also accept that there would be some benefit to the 

airport in future-proofing its operation.  That benefit is one that has 

local, regional and national significance10.  It was not clear to us 



  18

 

 

100101339/655777.1 

what alternative means would produce this outcome.  We conclude 

that in these circumstances alternative means are not appropriate. 

_______________________ 
10

 Christchurch International Airport Limited v Christchurch City Council AP 78/1996 decision of 

Chisholm J at page 3.” 

70 CIAL accepts that evidence may have been able to be produced to show that 

there is no other land available on which to achieve the intensification 

targets but if that is the case that evidence is not currently before the Panel.  

Unless and until it is demonstrated that we are at the unavoidable point of 

only being able to realise the benefits of intensification by intensifying in an 

area which brings with it adverse amenity and reverse sensitivity costs it is 

submitted that there is no basis on which the s32 analysis could lead the 

Panel to favour the more intensified relief sought by CCC and the Crown as 

being  “more appropriate” than CIAL’s relief. 

71  To conclude I borrow from the conclusion of the Court in Robinsons Bay 

Trust: 

“[59] We have concluded as a fact that a greater number of dwellings 

between the 50 and 55 dBA Ldn contour will lead to an increased number of 

persons being highly annoyed by aircraft traffic.  That effect is one on the 

amenity of the persons who may reside under the flight path and accordingly 

is an effect which we should properly take into account, particularly under 

section 5 of the Act, However, it is also an effect which has a cost (in the 

wider meaning of that term) in terms of its effect on the local amenity.  It is 

an effect which is not internalised to the airport and its land and is therefore 

shifted to the owners of land under the flight path.  Thus, although there is no 

prospect of curfew on the airport at this time, there is likely to be an adverse 

effect on amenity of persons living within the 50 dBA Ldn contour line and 

thus an environmental cost imposed.” 

 

Dated:  22 April 2015 

 

 

_______________________________ 

JM Appleyard 

Counsel for Christchurch International Airport Limited 
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