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MAY IT PLEASE THE HEARINGS PANEL: 

1 This memorandum relates to Decision 7 on the Transport Proposal. The Decision 

was uploaded to the Independent Hearings Panel website on 12 August 2015.  

2 Having reviewed the Decision and the Decision Version the Canterbury 

Aggregate Producers Group (CAPG) respectfully submits an error has occurred 

and seeks the Panel exercise its power to correct the Decision Version pursuant 

to Clause 16(2) of Schedule 3 of the Canterbury Earthquake (Christchurch 

Replacement District Plan) Order 2014 (OIC).  For ease of reference, Clause 16 

of Schedule 3 provides: 

16 Minor corrections 

(1) The Hearings Panel may, at any time, issue an amendment to 
a decision to correct a minor mistake or defect in a decision of 
the Panel. 

(2) This power includes the power to amend or correct a proposal, 
provided that the amendment or correction is made before the 
proposal becomes operative in accordance with clause 16 of 
this order. 

3 Public Notice in accordance with Clause 15 of Schedule 3 was given on Saturday 

15 August 2015. Accordingly, the 20 working day appeal period set out in Clause 

19(5) expires on 11 September 2015.  It is therefore submitted the Panel’s power 

to make an amendment or correction to the Decision Version exists at this time. 

Reasons for the request  

4 The Panel decided “in zone” activities breaching the thresholds in Rule 7.2.3.10 

are to have controlled activity status, except where the activity has direct vehicle 

access to a state highway, major arterial road or crosses a railway line. This is 

set out in paragraphs 61 and 62 of the Decision: 

[61] We are satisfied for “in zone” activity that in general CA is 
appropriate in the transport section, and the HTG context in 
particular. It brings certainty, clarity and reduces regulatory 
requirement and costs, which accords with the Statement of 
Expectations. 

[62]  There is one exception that we agree with. Initially the Crown, who 
supported CA generally, sought that RDA should apply to any 
situation where the activity had direct access to a state highway or 
KiwiRail network. The Council sought that this be extended to all 
roading within the definition of “strategic road network”, which 
includes state highways and major arterials. This was conceded to 
by Ms McLeod, for the New Zealand Transport Agency (‘NZTA’). 
We think this is appropriate and agree. 
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5 The Panel also decided the Replacement Plan should provide for quarries in the 

same way:   

[113] From review of the evidence, we place weight on the evidence of 
Ms McLeod and have decided that CA status is appropriate for 
quarries that trigger the basic HTG rule because: 

(i) Council using the RDA status as leverage is not 
appropriate. 

(ii) Conditions can be imposed under section 108 of the 
RMA for matters over which Council has reserved 
control in the plan. 

(iii) It gives weight to the expert witnesses’ support of CA 
status. 

[114] Further, we: 

(i)  Acknowledge Mr Falconer’s concession that amenity 
effects should be mitigated, not avoided, and supports 
[sic] this position. 

(ii) Accept the requirement to retain RDA status for 
activities when an HTG activity seeks direct vehicle 
access onto a state highway, significant strategic 
highways identified by Council in the Plan and 
across railway lines. 

(iii) Agree to the amendment that “in zone” quarry 
activity and/or an ancillary aggregate processing 
activity applying for resource consent under rule 
7.2.3.10 will not require written approval and should 
not be publically or limited notified, unless vehicle 
access to the activity is located within 250 metres of 
a residential unit. 

[Emphasis added] 

6 Finally, the Decision notes at paragraph [140]: 

Overall, we consider the introduction of the temporary permitted activity rule, 
combined with the introduction of the controlled activity provisions, go some 
way to accepting the relief sought by CAPG. 

7 However, the Decision Version makes distance from a residential unit a trigger 

for RDA consent as well as notification.  It is submitted this is contrary to the 

Decision and an error.  For ease of reference, Rule 7.2.2.1a C1 provides: 
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7.2.2.1a Controlled activities 

The activities listed below are a Controlled Activity: 

Matters of Control for which conditions may be imposed are specified in the following 
table and as set out for that Matter in 7.3. 
 

 Activity The Council's control 
shall be limited to the 
following matters: 

C1 Any activity that is not in accordance with 
Rule 7.2.3.10 where: 

i. the land use activity is otherwise 
permitted in zone where it is 
located; and 

ii. the activity does not exceed the 
thresholds in Table 7.1; and 

iii. direct vehicle access is not 
obtained from a state highway, 
major arterial road, or crosses a 
railway line; and 

iv. for a quarrying activity and/or an 
ancillary aggregates-processing 
activity in the Rural Quarry Zone, 
where a vehicle access to the 
activity is located further than 250 
metres from residential unit 

Matters over which 
the Council has 
control to impose 
conditions are set out 
in section 7.3.19. 

8 It is submitted there is a consequential error in the flow chart at page 67 of the 

Decision Version, appearing before the matters of control or discretion listed at 

7.3.19.  In particular, in the fourth box down on the left-most side of the flow 

chart, the second sentence also has distance from a residential unit triggering the 

need for RDA consent.   

9 For completeness, it is noted the Panel’s Decision in paragraph [114](iii) (as 

regards notification) is captured at page 59 of the Decision Version and in 

particular Rule 7.2.3.10 (7), which provides: 

7. For a quarrying activity and/or an ancillary aggregates–processing activity in 
the Rural Quarry Zone, where a vehicle access to the activity is located 
within 250 metres of a residential unit, the Council shall give limited 
notification of the application to the owners/occupiers of that residential unit 
only, unless such approvals have already been provided. 

Council’s position 

10 The CAPG has canvassed the view of Council on the matters raised in this 

memorandum. The Council has indicated it is unsure whether the Decision 

Version is a correct reflection of the Panel’s Decision or not and CAPG is right to 

raise this with the Panel.
1
 

                                                      
1
 Email from David Falconer to Alanya Limmer, copied to James Winchester and Sarah Scott (18 August 2015) 
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Jurisdiction to make the changes requested 

11 For the reasons set out above, the CAPG submits the Decision is unambiguous 

in its findings but, respectfully, a mistake has been made when translating these 

findings into the Replacement Plan provisions.  To correct this mistake, the Panel 

needs to be satisfied it is minor. 

12 Clause 16 of Schedule 3 to the OIC is similar to, but not exactly like, sections 

133A and 292 and Clauses 16 and 20A of Schedule 1 of the Resource 

Management Act 1991.     

13 Section 292 does not include the word minor.  Arguably, then, the other 

provisions are most similar to Clause 16 of Schedule 3.  Counsel has been 

unable to find a great deal of authority on these provisions and less still which 

expressly consider the nature of a minor mistake.   

14 Perhaps the most helpful discussion on the meaning of minor errors is found in 

Re an application by the Christchurch City Council.
2
  In that case the Court 

distinguished changes of minor effect from the correction of minor errors.  Whilst 

a change of minor effect requires an amendment of neutral effect,
3
 the correction 

of an error may alter the expression of a judgment but not the content.
4
   

15 In Christchurch City Council, Clause 16 of Schedule 1 was likened to the ‘slip 

rule’
5
 in the District Court Rules 1992.

6
 The Environment Court expressed doubt 

as to whether the word minor makes any material difference to the approach to 

be taken between the two.  It determined a change would be within Clause 16 of 

Schedule 1 if the draftsperson seeks only to clarify what is clearly intended by the 

document and does not in any way make a change to it which alters its meaning.
7
    

                                                      
2
 Re an application by the Christchurch City Council (1996) 2 ELRNZ 431 (CCC case) 

3
 CCC case at p10 

4
 CCC case at p11 

5
 Rule 12 of the District Court Rules 1992: 

(1) If any judgment or order contains a clerical mistake or an error arising from any accidental slip or 
omission, whether the mistake, error, slip, or omission was made by an officer of the Court or not, or if 
any judgment or order is so drawn up as not to express what was actually decided and intended, the 
judgment or order may be corrected by the Court, or, where the judgment or order was made by a 
Registrar, then by the Registrar. 

(2) The correction may be made by the Court or the Registrar, as the case may be, of its or his or her own 
motion or on an interlocutory application made for that purpose. 

We note the equivalent current rule is rule 11.10 of the District Court Rules 2014.  
6
 CCC case at p11: 

It is analogous to the use of the slip rule in other Court proceedings.  Thus rule 12 of the District 
Courts Rules 1992 make provisions for correction of a judgment which contains a clerical mistake or 
error arising from an accidental slip or omission.  The fundamental principle applicable to the use of 
the slip rule is that it may only be used to correct a slip in the “expression” of a judgment not the 
“content”….In my view Clause 16 should be approached in a similar way with the added qualification 
that the clause allows only the correction of “minor” errors.  The use of the adjective minor may not 
add much to the exercise.  

7
 CCC case at p11 



5 

ACL-109561-3-139-V7 
 

16 It is submitted this approach accords with the general power to correct errors 

under section 13 of the Interpretation Act 1999.
8
  Under section 13, administrative 

decisions are able to be revised in limited circumstances.  The power cannot be 

exercised to implement a change of mind.
9
 

17 It is accepted the change requested by CAPG will not be of minor effect because 

it ultimately alters the activity status of some activities.  It is because of this effect 

CAPG makes this request.  However, Clause 16 of Schedule 3 is not limited to 

changes of minor effect.   

18 It is submitted the correction sought is minor because it merely alters how the 

Decision has been expressed in the Decision Version, not the Decision itself.  

The amendment sought would not represent a change of mind.  In granting this 

request the Panel would not be making any changes to the Replacement Plan 

that have not already been put to the public, which was given opportunity to make 

submissions and be heard on those.  The status of activities breaching Rule 

7.2.3.10 was a matter of significant contest and argument in the hearing.  The 

corrections requested simply confirm what the Panel has already determined.   

19 It is submitted Clause 16(2) of Schedule 3 must have intended errors such as this 

are able to be corrected.  Its purpose in the OIC is to provide the Panel with 

sufficient flexibility to avoid the irretrievable enshrinement of a mistake.
10

  

20 In the event the Panel confirms the existence of an error but feels inhibited by the 

terms of Clause 16 of Schedule 3, it is submitted recourse to section 13 of the 

Interpretation Act is available on the basis the administrative power of decision 

derives from the OIC which, in turn, is issued under the CERA.
11

  Alternately the 

matter may be remedied through appeal to the High Court or application to the 

Environment Court under section 292.  However, a fundamental purpose of the 

OIC is to achieve expediency in the Replacement Plan process.  It is therefore 

submitted Clause 16 of Schedule 3 cannot have been intended to constrain the 

Panel such that recourse to other, lengthier processes is required in order to put 

right a mistake apparent on the face of the record. 

                                                      
8
 Section 13: 

The power to make an appointment or do any other act or thing may be exercised to correct an error 
or omission in a previous exercise of the power even though the power is not generally capable of 
being exercised more than once.

  

9
 Goulding v Chief Executive Ministry of Fisheries CA256/02 at [48], [50] and [51] 

10
 Statutory Interpretation commentary on Westlaw for section 13 of the Interpretation Act 1999: 

It is respectfully submitted that, on an ordinary reading, the words “to correct an error or omission” (as 
now used) mean no more than that a mistake on the face of the record may be put right. It would be 
pedantic to hold that an expression of finality in the empowering statute would require irretrievable 
enshrinement of a mistake. 

11
 Canterbury Earthquake Recovery Act 2011 
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21 CAPG respectfully requests the Panel exercise its power under Clause 16(2) of 

Schedule 3 to the OIC such that amendments are made to pages 49 and 67 of 

the Decision Version as shown (using strikethrough) on the annexures to this 

memorandum. 

 

Dated:  21 August 2015 

 

______________________ 

A C Limmer  
Counsel for the Canterbury Aggregate Producers Group 
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