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STATEMENT OF EVIDENCE OF DEAN MICHAEL CHRYSTSAL 

INTRODUCTION 

1 My full name is Dean Michael Chrystal.  

2 I am a Director at Planz Consultants Limited in Christchurch.   

3 I hold a Bachelor of Regional Planning degree, and have been 

employed in the practise of Planning and Resource Management for 

over 25 years, both in New Zealand and the United Kingdom.  I am 

a full member of the New Zealand Planning Institute.  I am also an 

accredited Commissioner.  

4 I am presenting evidence on behalf of Christchurch International 

Airport Limited (CIAL) (Submitter number 863 / F1359), Lyttelton 

Port Company Limited (LPC) (Submitter number 915 / F1444) and 

Waterloo Park Limited (WPL) (Submitter number 920 / F1277).   

5 I am familiar with Christchurch International Airport, Lyttelton Port 

and the Waterloo Park development.  I am also familiar with the 

proposed Replacement District Plan subdivision proposal. 

6 In preparing my evidence I have reviewed the evidence of: 

6.1 Mr Andrew Long for the City Council; 

6.2 Ms Bridget O’Brien for the City Council; 

6.3 Mr Robert Norton for the City Council; and  

6.4 Mr Christopher Gregory for the City Council 

specifically related to the status of subdivision activity.     

7 I attended the mediation session for Issue 1 ‘Subdivision Activity 

Status’, which was held on 26 May 2015.   

8 In preparing my evidence I have reviewed the code of conduct for 

expert witnesses contained in Environment Court Practice Note 

(2014).  I have complied with it in preparing my evidence.  I 

confirm that the issues addressed in this statement of evidence are 

within my area of expertise.  I have not omitted to consider material 

facts known to me that might alter or detract from the opinions 

expressed.   

ACRONYMS AND ABBREVIATIONS USED 

CIAL    Christchurch International Airport Limited 

LPC     Lyttelton Port Company Limited 
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WPL     Waterloo Park Limited 

pRDP    proposed Replacement District Plan  

RMA    Resource Management Act 

OiC    Order in Council 

SoE    Statement of Expectations 

SCOPE OF EVIDENCE 

9 I have been asked by Christchurch International Airport Limited, 

Lyttelton Port Company Limited and Waterloo Park Limited to 

provide evidence in relation to their submissions on the Subdivision 

Chapter (Chapter 8).  

10 All three parties made a number of submissions on Chapter 8. The 

majority of those have either been satisfactorily addressed in the 

revised chapter dated 21st May or are now proposed to be addressed 

as part of a later phase of the pRDP process.  The main outstanding 

issue is that around the proposal for restricted discretionary status 

for subdivision instead of a controlled activity status. One other 

minor matter relating to a submission from WPL is addressed 

towards the end of my evidence.  I also note that Mr Andrew Purves 

is presenting evidence on the subdivision rules as they apply to the 

Lyttelton Port Influences Overlay Area.   

11 The scope of my evidence therefore is primarily associated with the 

issue of controlled versus restricted discretionary activity as an 

entry status for subdivision. In preparing my evidence I have 

considered:  

 The City Council’s proposed version of Chapter 8 dated 21st 

May; 

 The City Council’s section 32 assessment; 

 The issues of concern expressed by Council witnesses as to a 

controlled activity status; 

 The key statutory provisions; and 

 The version of Chapter 8 (Attachment B) attached to the 

Mediation Report dated 4 June 2015. 

EXECUTIVE SUMMARY 

12 Having assessed the Council’s Section 32 statement it appears the 

move to restricted discretionary status in Chapter 8 - Subdivision 

was at that time a philosophical one in line with a proposed shift 



  4 

 

 

100101339/2284571.4 

away from the use of controlled activity status across all the 

chapters in the pRDP. 

13 The theme from the Council witnesses would seem to be that 

restricted discretionary status is needed in order to enable flexibility 

in approach to servicing, for negotiations to occur and retaining the 

ability to decline. A key reason for the restricted discretionary status 

is the issue of servicing capacity constraints particularly associated 

with water, wastewater and stormwater. 

14 I accept there are servicing constraints however my concern is that 

a restricted discretionary status as the default starting point for 

subdivision is effectively being used as ‘the ambulance at the 

bottom of the cliff’. In my opinion where there are servicing 

constraints, in for example existing urban areas, the Council should 

not wait until a subdivision application is lodged to make that 

constraint apparent by declining the application. 

15 I do not share the Council witnesses concerns regarding controlled 

activity and the ability, or perhaps in their view lack of ability, to 

discuss and negotiate issues. That tends to suggest that a restricted 

discretionary status and the threat of a decline is necessary in order 

for discussions and negotiations to take place. In my view there are 

no reasons why discussions, negotiations and changes cannot occur 

within the ambit of a controlled activity.   

16 In my opinion and noting that subdivision cannot be a permitted 

activity (section 11 of the RMA) a controlled activity status would 

retain the status quo for subdivision which I consider is sufficiently 

in line with the intent to reduce reliance on the resource consent 

process in the SoE and Objective 3.3.2. 

17 In conclusion I consider it is possible to have a controlled activity 

status as an entry status for subdivision and still address the 

primary concerns raised by Council staff and in that regard I support 

the draft amended version of Chapter 8 contained as Attachment B 

to the Mediation Report of the 4th June 2015. 

CIAL, LPC AND WPL SUBMISSIONS AND REQUESTED RELIEF 

FOR THE ACTIVITY STATUS 

18 In their submissions, CIAL, LPC and WPL all noted concerns with the 

approach in the notified proposal which made any subdivision a 

restricted discretionary activity.  They sought amendment to Section 

8.2.3 and subsequent sections to make subdivision that is otherwise 

compliant with the Plan rules a controlled activity rather than a 

restricted discretionary activity. 
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PROPOSED COUNCIL VERSION OF CHAPTER 8 - SUBDIVISION 

19 The Council’s proposed version of the subdivision section of Chapter 

8 issued on the 14th May generally uses the restricted discretionary 

status as the entry status for subdivision.  Aside from the 

introduction of a controlled status for the New Neighbourhoods Zone 

this is effectively unchanged from the notified version. The 

restricted discretionary status represents a change from the 

Operative Plan which uses a controlled activity as the entry status. 

20 For completeness I note that both versions (the operative plan and 

pRDP) contain non-notification / no written consent provisions.  

SECTION 32 ASSESSMENT 

21 In order to obtain an understanding of the Council position I have 

reviewed the s32 assessment associated with the subdivision section 

of Chapter 8.  

22 The first reference can be found in section 1.21 Proposed District 

Plan, “Overview and Synopsis” where it is stated that:  

j.  In the operative plans, subdivisions are generally Controlled 

Activities. In line with a proposed shift away from use of 

Controlled Activity status across the chapters in the proposed 

District Plan, it is intended to change the activity status of 

subdivision consents to Restricted Discretionary. As against 

this, however, the DPR has sought to limit the use of non-

complying activity status where a proposed subdivision would 

not meet one or more standards. [emphasis added] 

23 Then in section 1.42 under “Consultation” it is noted that the 

Christchurch Joint Officials Group3 provided the following key 

feedback on the Subdivision, Development and Earthworks Chapter: 

iv. Analysis of change from controlled activity status to 

restricted discretionary activity status required. 

24 Again in section 3.2 “Policies and Rules” it is stated that4: 

                                            
1  Section 32 Subdivision, Development and Earthworks pg 4 

2 Section 32 Subdivision, Development and Earthworks pg 6 

3 Comprising representatives of the Canterbury Earthquake Recovery Authority, 
Canterbury Regional Council, Waimakariri District Council, Selwyn District Council, 
New Zealand Transport Agency, Ministry for the Environment, Mahaanui Kurataio 
Limited, Department of Conservation, Ministry of Building Innovation and 
Employment, Department of Internal Affairs, Department of the Prime Minister and 
Cabinet, Te Puna Kokiri, Treasury, Land Information New Zealand, Ministry of 
Education, Housing New Zealand Corporation, Ministry of Social Development and 
Ministry for Culture and Heritage 

4 Section 32 Subdivision, Development and Earthworks pg 11 
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c.  There are three significant policy shifts in this chapter. Firstly, 

the DPR as a whole has explicitly excluded the controlled 

activity status. The existing operative district plans made 

significant use of the Controlled Activity status, however, this 

is proposed to be replaced with Restricted Discretionary 

Activity status. This allows the Council to decline consent if it 

feels it is necessary and also avoids instances where 

applications for controlled activities (sic). The Council may 

consider hazards in particular as reason to do so, although 

s106 of the RMA provides some scope as it is. [emphasis 

added] 

d. The Council, however, anticipates very few applications would 

be declined, in line with current practice. The Council would 

normally include conditions on consent rather than decline to 

issue consent. 

25 Then in section 5.1, 5.2, 5.35 under the “Evaluation of Proposed 

Policies, Rules and Methods for Efficiency” it states in the costs 

section:   

Additional restriction of development potential related to activity 

status change from Controlled to Restricted Discretionary, which 

means consents may be declined. Council does not anticipate 

declining subdivision consents in any significant number; 

[emphasis added] 

26 In summary therefore the section 32 assessment does not provide 

any examples of problems occurring as a result of the current 

controlled activity status nor any analysis of (as appeared to have 

been suggested should be undertaken by the Christchurch Joint 

Officials Group), or reasoning for the change from controlled activity 

to restricted discretionary activity status. Rather the move to 

restricted discretionary status appears to have been a philosophical 

one in line with a proposed shift away from the use of controlled 

activity status across all the chapters in the pRDP.  

COUNCIL EVIDENCE 

27 The Council’s witnesses do provide some context as to the shift from 

controlled to restricted discretionary status. Mr Long outlines 

concerns with associated standards in the operative plan containing 

a level of discretion that is not appropriate for a controlled activity 

standard6; and large scale subdivisions not being in accordance with 

outline development plans and road width requirements7, thus 

becoming restricted discretionary activities.   

                                            
5 Section 32 Subdivision, Development and Earthworks pgs 14, 16 and 19 

6 Statement of Evidence of Andrew Long para 7.1   

7 Statement of Evidence of Andrew Long para 7.2 
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28 Mr Long goes on to say that a restricted discretionary activity status 

allows the Council to modify an application where necessary which is 

important. He considers in relation to subdivision that controlled 

activity status:  

 requires detailed standards for outline development plans8; 

 creates an inability to decline applications which are in 

accordance with outline development plans and the basic 

requirements of the subdivision chapter, but are not best 

practice in terms of urban form and layout9; 

 is seen as being more permissive, when in fact it requires the 

addition of standards which are more prescriptive and 

inflexible10; and 

 creates problems in altering an application in a manner which 

might be considered material11.      

29 Ms O’Brien, Mr Norton and Mr Gregory also support restricted 

discretionary status for subdivision on the basis that: 

 it allows the Council to exercise discretion about whether the 

subdivision should be approved, for example in circumstances 

where there is insufficient capacity, and it would be inefficient 

to provide that capacity in the overall context of the funding 

available for infrastructure growth12; 

 it allows for discussion between the developer and the Council 

about the best approach for providing water and wastewater 

services for the subdivision and provides for innovation;13 

 it is critical that Council retain the ability to decline consents 

which do not adequately mitigate the stormwater effects of 

development or propose facilities which do not align with 

Council’s Stormwater Management Plans (‘SMPs’), while also 

allowing developers the flexibility to alter the implementation 

of stormwater systems or propose alternate acceptable 

solutions to best suit their development;14 

                                            
8 Statement of Evidence of Andrew Long para 7.3 (a) 

9 Statement of Evidence of Andrew Long para 7.3 (b) 

10 Statement of Evidence of Andrew Long para 7.3 (c) 

11 Statement of Evidence of Andrew Long para 7.3 (d) 

12 Statement of Evidence of Bridget O’Brien para 5.1 

13 Statement of Evidence of Bridget O’Brien para 5.2 

14 Statement of Evidence of Robert Norton para 3.2 
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 gives Council the ability to weigh any proposal against the 

relevant SMP while also providing the flexibility of 

developments to adjust location and orientation of 

stormwater systems, or to propose alternate types of 

systems that may still be consistent with the strategic water 

quality and flood mitigation outcomes sought in the SMP;15 

 it would give Council the ability (in rare cases) to reject 

applications; and16 

 it would afford the Council with the ability to assess each 

subdivision proposal on a case by case basis and with 

detailed knowledge of the applicant’s plans. This knowledge 

would allow more accurate assessment of the infrastructure 

demands. Conversely a controlled activity status would 

require the development of complex and detailed rules to 

protect the existing networks that could be overly 

conservative due to the absence of detail around actual 

development plans.17 

30 The theme flowing from this is that the Council witnesses consider 

restricted discretionary status is needed in order to enable flexibility 

in approach to servicing, for negotiations to occur, and to retain an 

ability to decline. It also seems clear that they consider a controlled 

status would require a complex and inflexible set of standards in 

order to be effective.      

31 One final point from Ms O’Brien’s evidence is that she states that 

“applicants often incorrectly expect that if their property is zoned for 

a particular density, then the Council water and wastewater network 

can accommodate that density and connection to Council's water 

and wastewater network is their right”18.  

32 I would have thought all things being equal that is a realistic 

expectation and that if it is not the case a land owner or applicant 

should be aware of any servicing constraints well before they make 

an application for subdivision.  

MEDIATION REPORT 

33 The Mediation Report of the 4th June 2015 sets out the position of 

parties involved in the mediation process. It includes as Attachment 

B a draft amended version of Chapter 8 which contains a controlled 

                                            
15 Statement of Evidence of Robert Norton para 5.2 

16 Statement of Evidence of Robert Norton para 5.4 

17 Statement of Evidence of Christopher Gregory para 3.5 

18 Statement of Evidence of Bridget O’Brien para 4.11 
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activity rule as an entry status for subdivision. CIAL, LPC and WPL 

are all noted as supporting this draft version in principle.   

34 I confirm that I was involved in helping to develop the draft 

amended version of Chapter 8 contained in Attachment B of the 

Mediation Report and I support its intent. 

KEY ISSUES 

Servicing Constraints 

35 It seems that from reading the evidence of the Council witnesses 

and the Mediation Report that one of the key, if not the key reason, 

for the restricted discretionary status is the issues of servicing 

capacity constraints particularly associated with water, wastewater 

and stormwater.  

36 Ms O’Brien notes in terms of wastewater that while Council has 

plans in place to resolve many of the capacity issues, this may not 

be for some time. To allow development in the meantime in areas of 

constrained wastewater capacity, the Council has developed an 

acceptable solution. This involves the property owner installing an 

on-site storage system for wastewater which allows the Council to 

remotely monitor and control the discharge, and prevent discharge 

from the property during a storm event when the network is already 

at capacity19. 

37 I accept there are servicing constraints as referred to by Ms O’Brien 

and Mr Norton however my concern is that the restricted 

discretionary status for subdivision is effectively being used as ‘the 

ambulance at the bottom of the cliff’. In my opinion where there are 

servicing constraints, in for example existing urban areas, the 

Council should not wait until a subdivision application is lodged to 

make that constraint apparent by declining the application. 

38 Just to emphasis this issue further. The proposed situation could 

mean that even if an applicant had a fully complying land use 

activity in terms of density and met the minimum site size 

requirements for subdivision they could be declined on servicing 

grounds. The first time they might realise there is an issue in this 

respect is after the subdivision application has been lodged.   

39 All things being equal such constraints in my opinion should be 

identified in some form upfront in the pRDP. In that way applicants 

are fully aware and can give consideration to alternative options 

which might be available or have an understanding that 

development will be constrained or not be possible until such 

servicing is upgraded or is made available. Indeed the Council have 

                                            
19 Statement of Evidence of Bridget O’Brien para 3.4 
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essentially done just that in the pRDP for some areas including the 

Islington Park, Wairakei Road and Springs Road Industrial zones 

where there are restrictions at a non-complying level on the daily 

average sewerage flow. Further, residential intensification in the 

Riccarton area is likewise proposed to be restricted via rules in the 

Residential Chapter, with the area concerned shown as an overlay 

on the planning maps. 

40 In my opinion servicing constraints could have a significant impact 

in terms of the overall recovery process and the zoning framework 

which has to a large extent been put in place to aid the recovery of 

Christchurch. It is therefore important that constraints are known 

early on in any project. I note the Mediation Report acknowledges 

that “the Council will need to undertake a mapping exercise to 

determine the scope of constrained areas, and undertake any 

consequential re-drafting”20. In my opinion this is the appropriate 

way forward. 

41 Notwithstanding my comments above I have to accept given the 

evidence that full constraint mapping for servicing is unlikely to be 

available in at least the short term. I do not however consider that 

this on its own necessitates a straight restricted discretionary for 

entry status subdivision across the City as a whole. Standards 

associated with service capacity can be part of a controlled activity 

and this has been proposed in the draft amended version of Chapter 

8 Attachment B to the Mediation Report (Rule 8.3.1.4). An inability 

to connect directly to services due to capacity constraints for 

example could then default to restricted discretionary status and 

enable consideration of other mechanisms such as on site storage 

and off peak disposal of wastewater. 

Controlled Activity Status 

42 I do not share the Council witnesses’ concerns regarding controlled 

activity and the ability, or perhaps in their view lack of ability, to 

discuss and negotiate issues. That tends to suggest that a restricted 

discretionary status and the threat of a decline is necessary in order 

for discussions and negotiations to take place. In my view there are 

no reasons why discussions, negotiations and changes cannot occur 

within the ambit of a controlled activity and my experience, 

although admittedly not in subdivision, is that they do. It is 

important to remember that controlled activities are not permitted 

activities, they require a resource consent and there is the ability to 

impose conditions with which an activity or subdivision must comply 

(s87A(2)(c) of the RMA). There is also the safe guard of s106 of the 

RMA in relation to various matters of a natural hazard or access 

                                            
20 Mediation Report – 4 June 2015 
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nature which provides an exception to the requirement to grant 

consent for controlled activities.       

43 I have also considered the issue of standards associated with the 

various aspects of subdivision. In my opinion for subdivision within 

the existing urban area there is no reason why standards for 

controlled activities would need to be any more prescriptive than 

those currently proposed at the restricted discretionary level. Within 

the draft amended version in Attachment B it is proposed for the 

controlled activity status to primarily use the same standards as 

proposed for restricted discretionary activities with some alterations 

to the servicing standards to address the concerns of capacity and 

infrastructure design expressed by Ms O’Brien and Mr Norton. I 

consider this approach makes it clear what is required and provides 

in most cases a default position of restricted discretion where the 

standards are not met.  I note there are some specific matters that 

by necessity retain their restricted discretionary status.     

44 Further to the above, I note that the controlled activity status has 

been used for some 20 years in the operative plan and I have found 

no evidence produced to date that points to an array of problems 

having resulted as a consequence. Indeed that is the sort of 

information that I would have expected to find in the section 32 (of 

the RMA) assessment as justifying the new position. Instead the 

section 32 assessment points to the change to restricted discretion 

being due to a philosophical shift away from use of controlled 

activity status across all the chapters in the pRDP. Indeed it even 

states that the Council does not anticipate declining subdivision 

consents in any significant number which seems to suggest that 

there have been few problems and that the benefits of controlling 

the adverse effects of inappropriate subdivision are unlikely to be 

outweighed by the additional regulatory costs of an increase in 

activity status.  

45 Finally, one of the problems with using a restricted discretionary 

status with associated standards in subdivision as is proposed, is the 

default position if those standards are not then met. The proposal 

uses in many cases full discretionary status for activities that do not 

meet restricted discretionary standards yet failure to comply with 

those standards does not in a subdivision context necessarily open 

up a wider range of issues. The more natural default position for not 

meeting those standards is in fact non-complying. In my view 

controlled status with associated standards is a more logical fit, with 

a default position then of restricted discretion if those standards are 

not met and in rare circumstances non-complying.    
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SPECIFIC MATTER            

46 There is one specific matters stemming from the submission of WPL 

which I need to address. 

47 WPL sought to amend Policy 8.1.3.4(f) by adding: 

Council will support and accept the vesting of multi-

purpose stormwater areas. 

48 Mr Norton has rejected the submission with associated reasoning 

and I do not intend to provide evidence to the contrary except to 

say that the submission arose out of frustration on WPL’s behalf 

around the difficulties in designing and vesting multi purposes 

spaces with Council Asset Teams.  

49 It is my understanding that WPL have provided stormwater basins 

as part of their development and sought to incorporate amenity 

planting to broaden the use of such areas. Because such basins vest 

with Council’s stormwater asset team, that team were then unwilling 

to accept basins with additional maintenance costs for features 

beyond those necessary for purely stormwater functions. In short, 

whilst Policy 8.1.3.4(f) seeks multi-purpose use of such areas (and 

this multi-purpose use is supported by WPL), in practice Council 

Asset Team can be unwilling to then accept multi-purpose areas for 

vesting. 

KEY STATUTORY CONTEXT  

50 The key statutory context for considering the controlled versus 

restricted discretionary status are the Order in Council and the 

Strategic Directions objectives which are now beyond challenge.  

 Order in Council 

51 The Statement of Expectation (Schedule 4) within the OiC sets out 

the expectations of the Minister for Canterbury Earthquake Recovery 

and the Minister for the Environment which are that the replacement 

district plan: 

(a)  clearly articulates how decisions about resource use and 

values will be made, which must be in a manner consistent 

with an intention to reduce significantly (compared with the 

existing district plans) — 

(i)  reliance on resource consent processes; and 

(ii)  the number, extent, and prescriptiveness of development 

controls and design standards in the rules, in order to 

encourage innovation and choice; and 
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(iii)  the requirements for notification and written approval:  

Strategic Directions 

52 The overarching Strategic Directions Chapter is now operative and 

includes Objective 3.3.2 - Clarity of language and efficiency which 

states that: 

The District Plan, through its preparation, change, interpretation 

and implementation: 

(a)  Minimises: 

(i)  transaction costs and reliance on resource consent 

processes; and 

(ii)  the number, extent, and prescriptiveness of development 

controls and design standards in the rules, in order to 

encourage innovation and choice; and 

(iii)  the requirements for notification and written approval; 

and 

(b)  Sets objectives and policies that clearly state the outcomes 

intended; and 

(c)  Uses clear, concise language so that the District Plan is easy 

to understand and use.  

53 In my opinion and noting that subdivision cannot be a permitted 

activity (section 11 of the RMA) a controlled activity status would 

retain the status quo for subdivision which I consider is sufficiently 

in line with the intent to reduce reliance on the resource consent 

process in the SoE and Objective 3.3.2.  

 CONCLUSIONS 

54 It appears to me that the primary support for the restricted 

discretionary status for subdivision relates to matters of servicing 

constraints. While I consider that more work needs therefore to be 

done to better identify those areas that are subject to constraints, I 

do accept that this is an issue of some importance. If that issue can 

therefore be resolved in the manner proposed in Rule 8.3.1.4 in the 

draft amended version of Chapter 8 in Attachment B to the 

Mediation Report then I see no reason why a controlled activity 

could not be used for entry status subdivision.  

55 In my view care needs to be taken in trying to regulate for the small 

number of situations that might see a less than desirable result 

occur by in effect overregulating the majority of subdivision 

applications. Maintaining a controlled activity with appropriate 

standards for entry status subdivision is in my opinion a more 
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efficient and effective method overall than a restricted discretionary 

approach.   

56 In conclusion I consider it is possible to have a controlled activity 

status as an entry status for subdivision and still address the 

primary concerns raised by Council staff and in that regard I support 

the draft amended version of Chapter 8 contained as Attachment B 

to the Mediation Report of the 4th June 2015. 

 

  

Dated:  8 June 2015 

 

 
______________________________ 

Dean Michael Chrystal 


