
 

 

Memorandum of counsel for Lyttelton Port Company Limited relating to 
drafting matters arising from Residential (part) Stage 1 decision 

 

Date:  17 December 2015 

 

 

 

 

 

 

  

 

 

 

 

 

REFERENCE: JM Appleyard (jo.appleyard@chapmantripp.com)  

   

Before the Independent Hearings Panel 
at Christchurch 
 

under: the Resource Management Act 1991 and the Canterbury 
Earthquake (Christchurch Replacement District Plan) 
Order 2014 

in the matter of: submissions and further submissions in relation to the 
proposed Christchurch Replacement District Plan  

and: The Residential (part) Stage 1 Proposal 

and: Lyttelton Port Company Limited 
Submitter 915 / F-1444 



  2

 

 

100101323/782125.2 

MEMORANDUM OF COUNSEL FOR LYTTELTON PORT COMPANY 
LIMITED RELATING TO DRAFTING MATTERS ARISING FROM 
RESIDENTIAL (PART) STAGE 1 DECISION 

May it please the Panel: 

1 This memorandum is filed on behalf of Lyttelton Port Company 
Limited (LPC), submitter 915 in respect of the Panel’s decision on 
the stage 1 Residential (part) proposal.   

2 In its decision on the Strategic Directions Chapter the Panel decided 
to include the following objective: 

(b) Strategic infrastructure, including its role and function, is 
protected by avoiding adverse effects from incompatible 
activities, including reverse sensitivity effects, by, amongst 
other things: 

(i) avoiding noise sensitive activities within the Lyttelton 
Port Influences Overlay area; and … 

3 In relation to the Residential Chapter LPC submitted generally in 
support of the Council’s notified Chapter which subject to certain 
minor exceptions provided that sensitive activities were 
non-complying within the Lyttelton Port Influences Overlay area 
(LPIO).  LPC regarded the notified Chapter as largely consistent with 
the Strategic Directions objective of avoidance within the LPIO and 
therefore LPC’s submissions related to primarily drafting issues. 

4 One of the drafting matters LPC raised on was that the rules 
applying within the Residential Banks Peninsula Zone should contain 
notes which make it clear to plan users that different rules apply to 
sensitive activities within the LPIO.1  

5 For the most part, it appears that LPC’s submissions have been 
accepted: 

5.1 the Panel has included Rule 14.4.4, which provides for a 
specific set of Rules to apply within the LPIO (the site specific 
LPIO rules); 

5.2 other than very limited exceptions sensitive activities within 
the site specific LPIO rules are non-complying activities; 

5.3 the beginning of the Residential Banks Peninsula Zone 
contains an instruction 14.4.1 (How to use the rules), which 

                                            
1  See pages 27-28 of submission 915. 
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refers the reader to the area specific rules which apply within 
the site specific LPIO;  and 

5.4 advice notes and exclusions have been included in some, but 
not all permitted and discretionary activity rules, advising 
plan readers to refer to the LPIO rules.   

6 Two issues, however, have arisen for LPC in relation to the drafting.  
These relate to the fact that: 

6.1 certain sensitive permitted activities do not advise plan 
readers to refer to the site specific LPIO matters whereas 
other sensitive permitted activities do; and 

6.2 the restricted discretionary activity rules do not contain any 
cross-reference to the site specific LPIO rules at all whereas 
some sensitive permitted activities and discretionary activities 
do. 

7 The omissions above could lead readers to believe that only some of 
the rules in the site specific LPIO apply to sensitive activities but not 
others.  LPC does not consider that was the Panel’s intention. 

Permitted activities 
8 Andrew Purves’ evidence on the Residential Chapter dated 20 

March 2015 discussed LPC’s submission.  At paragraph 64 of his 
evidence, he stated: 

64 LPC also submitted that those sensitive activities listed as 
permitted activities under Rule 14.4.2.1 be explicitly referred 
to the LPIOA rules by way of a note.  A note has been 
inserted for P1 Residential Activities but not for the other 
sensitive activities listed. In my view this is inconsistent and 
runs the risk of a reader assuming that the LPIOA rules are 
only relevant to residential activities and not to other 
sensitive activities listed as permitted activities.  The same 
submissions have been made to the Residential Conservation 
Zone.   

9 While not referred to directly anywhere in the body of the decision, 
from the text of the Rules attached to the Residential Chapter 
decision, it appears the Panel has (at least partially) intended to 
accept LPC’s relief.  For example: 

9.1 14.4.2.1 P1 (relating to residential activities) now contains a 
note stating, “for residential activities within the Lyttelton Port 
Influences Overlay refer to area specific Rule 14.4.4”; and 
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9.2 that same note also appears at P5 (home occupation), P6 
(care of non-resident children), P7 (bed and breakfast), P8-
11(education activities, pre-schools, health care facilities, and 
veterinary care facilities), P12 (spiritual facilities), and P13-14 
(community corrections facilities and community welfare 
facilities).   

10 However, no similar note has been included in respect of P2 (minor 
residential units) or P3 (retirement villages) despite those activities 
similarly also being ‘sensitive activities’ and there is nothing in the 
body of the decision to indicate that the Panel intended to treat 
minor residential units or retirement villages differently from other 
sensitive activities and exclude them from the site specific LPIO 
rules.   

11 In that respect the evidence on this matter relating to the site 
specific LPIO came only from: 

11.1 Andrew Purves who addressed the issue of minor residential 
units in his evidence at paragraph 74 of his 20 March 2015 
evidence, and sought that specific reference be made to the 
LPIO, as with all other sensitive activities;  

11.2 the evidence of John Kyle on behalf of Ryman Healthcare Ltd 
dated 20 March 2015 who agreed that retirement villages 
within the LPIO should be non-complying;  and 

11.3 Mr Blair who did not deal with the issue at all in his rebuttal. 

12 LPC considers that a ‘Note’ referring the reader to the site specific 
LPIO rules may have been an unintentional omission from P2 and P3 
as there is nothing in the evidence or decision to indicate that the 
Panel intended to treat minor residential units or retirement villages 
in the LPIO differently from other sensitive activities. 

13 If this omission was an error, LPC respectfully submits that a note 
should be added to P2 and P3 referring the reader to the site 
specific LPIO rules so that their exclusion does not appear 
intentional in contrast to other permitted activities which are clearly 
cross-referenced to the site specific LPIO rules. 

Restricted discretionary activities 
14 In relation to sensitive discretionary activities there are two rules;  

Rules 14.4.2.4 D5 (places of assembly) and D6 (health care 
facilities), which expressly exclude these two types of sensitive 
activities from discretionary activity status if they fall within the 
LPIO meaning they default to non-complying.  As an aside we note 
that the wording of the rule is different from permitted activities by 
treating places of assembly and healthcare facilities as an exception 
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to the discretionary rules rather than just referring the reader to the 
site specific LPIO rules. 

15 However unlike permitted and discretionary activities there are no 
notes referring the reader to the site specific LPIO rules in the 
restricted discretionary activities list contained in Rule 14.4.2.3, 
despite some of those activities clearly being ‘sensitive activities’.  
The drafting of the rules therefore appears to be internally 
inconsistent and there is no explanation as to why restricted 
discretionary activities are not subject to the site specific LPIO rules 
where permitted and discretionary activities are. 

16 For instance, minor residential units (RD1), retirement villages 
(RD14), multi-unit residential complexes (RD10) and boarding 
houses (RD15) are all ‘sensitive activities’, but in the list of 
restricted discretionary activities there is no note referring the 
reader to the site specific LPIO rules.  Furthermore the matters of 
discretion listed do not refer to reverse sensitivity effects on LPC 
which are listed in Schedule 14.13.15.   

17 It is unclear whether the decision intended that these RD sensitive 
activities were to be excluded from the site specific LPIO rules or 
why some permitted and discretionary activities have been 
cross-referenced to the site specific LPIO rules but the restricted 
discretionary ones have not.   

18 If the absence of a note in relation to all sensitive activities is an 
oversight, LPC respectfully submits that it should be remedied so 
that the exclusion of the note in respect of restricted discretionary 
activities in contrast to permitted and discretionary activities does 
not appear intentional. 

Conclusion 
19 Attachment A contains LPC’s suggested amendments in the event 

that the exclusion of a note cross-referencing to the site specific 
LPIO rules in P2, P3 and RD1, RD10, RD11, RD14 and RD15 were 
unintentional.   

20 If we are wrong and the Panel has deliberately decided to make 
these particular sensitive activities either permitted or restricted 
discretionary within the LPIO we would appreciate the Panel adding 
an addendum to its decision to add some reasoning to that effect by 
reference to the strategic objective and to any applicable evidence 
so that our client can properly consider its position within the time 
for lodging appeals. 

21 We thank you for considering this memorandum given the 
timeframes we are all operating under this close to Christmas. 
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Dated:  17 December 2015 

 

_______________________________ 
JM Appleyard  
Counsel for Lyttelton Port Company Limited 
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Attachment A -  Amended Rules 

Additions are underlined and in bold   

Rule 14.4.2.1 Permitted Activities 

Activity Activity specific standards 
P2 Minor residential unit where the 

minor unit is a detached 
building and the 
existing site it is to be built on 
contains only one residential 
unit 
 

a. The existing site containing both units shall 
 have a minimum net site area of 450m2. 
b. The minor residential unit shall have a 
 minimum gross floor area of 35m2 and a 
 maximum gross floor area 70m2. 
c.   The parking areas of both units shall be 
 accessed from the same access. 
d. There shall be a total outdoor living 
 space on the existing site (containing 
 both units) with a minimum area of 
 90m2 and a minimum dimension of 6 
 metres.  This total space can be provided 
 as: 
 i.   a single continuous area; or 
 ii.   be divided into two separate spaces,  
  provided that each unit is provided with 
  an outdoor living space that is directly 
   accessible from that unit and is 
a    minimum of 30m2 in area. 
 
Note: for minor residential units within 
the Lyttelton Port Influences Overlay refer 
to area specific Rule 14.4.4. 
 

P3 Retirement villages a. Building façade length – there must be a 
 recess in the façade of a building where it 
 faces a side or rear boundary from the 
 point at which a building exceeds a length 
 of 16 metres.  The recess must: 

i. be at least 1 metre in depth, for a 
 length  of at least 2 metres; 
ii. be for the full height of the wall; and 
iii.   include a break in the eave line 
and  roof line of the façade. 
 

Note: for retirement villages within the 
Lyttelton Port Influences Overlay refer to 
area specific Rule 14.4.4. 
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14.4.2.3 Restricted discretionary activities 
 
 
Activity The Council’s discretion shall be limited to 

the following matters: 
RD1 Minor residential unit where the 

minor unit is a detached 
building and does not comply 
with any one or more of the 
activity specific standards in 
Rule 14.4.2.1 P2 a, b, c, or d. 
 
Note: for Minor residential 
units within the Lyttelton 
Port Influences Overlay 
refer to area specific Rule 
14.4.4. 
 
 

a.  Minor residential units 14.13.23 
 

RD10 Multi-unit residential complexes 
 
Note: for Multi-unit 
residential complexes 
within the Lyttelton Port 
Influences Overlay refer to 
area specific Rule 14.4.4. 
 

a. Residential design principles —  14.13.1 
 

 

RD11 Activities that do not comply 
with any one or more 
of the activity specific 
standards in 14.4.2.1 (except 
for P8-P11 activity standard i., 
refer to D2) for: 
a.  P5 – Home occupation; 
b.  P8 – Education activity; 
c.  P9 – Pre-schools; 
d.  P10 – Health care facility; 
or 
e.  P11 – Veterinary care 
facility. 
 
Any application arising from 
these rules will not require 
written approval and shall not 
be publicly or limited notified. 
 
Note: for P8 – Education 
activity, P9 – Pre-schools 
and P10 – Health care 
facility within the Lyttelton 
Port Influences Overlay 
refer to area specific Rule 
14.4.4. 
 

As relevant to the breached rule: 
a. Scale of activity — 14.13.5 
b. Traffic generation and access safety 
 — 14.13.6 
c. Non-residential hours of operation 
 — 14.13.22 

RD14 Retirement villages that do not 
comply with any one 
or more of the activity specific 
standards in Rule 
14.4.2.1 P3. 
 
Note: for Retirement 
Villages within the Lyttelton 
Port Influences Overlay 
refer to area specific Rule 

a. Retirement villages 14.13.10 
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14.4.4. 
RD15 
 

Boarding house 
 
Note: for Boarding houses 
within the Lyttelton Port 
Influences Overlay refer to 
area specific Rule 14.4.4. 
 

a.  Scale of activity - 14.13.5 
b. Traffic generation and access 
 safety - 14.13.6 

 
 
 
 
 
 

 


