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SUPPLEMENTARY LEGAL SUBMISSIONS ON BEHALF OF LYTTELTON 
PORT COMPANY LIMITED  

INTRODUCTION 

1 These supplementary legal submissions are filed on behalf of 
Lyttelton Port Company Limited (LPC).  

2 These submissions are provided to assist the Panel in relation to the 
Independent Hearing Panel’s questions as to the capacity for 
consent notices or covenants to be used alongside a discretionary 
activity status to afford adequate management of reverse sensitivity 
issues with regards to subdivision activity status within the Lyttelton 
Port Influences Overlay Area (LPOIA).  

3 LPC maintains that the most appropriate avenue to give effect to 
Strategic Directions Objective 3.3.12(b)(i) is to adopt a non-
complying activity status for subdivision for the purpose of sensitive 
activities within the LPOIA, as outlined in Mr Purves’ evidence.  LPC 
considers that this approach provides certainty for those using the 
plan while allowing those proposals which satisfy the criteria in 
section 104D Resource Management Act 1991 (RMA) to proceed.  
LPC considers that a non-complying activity rule that was worded in 
such a way as to make it clear that it was targeting only noise 
sensitive activities is more clear and certain than providing for a 
discretionary subdivision rule which might result in the imposition of 
a consent notice. 

4 However, should the Panel be minded to accept the discretionary 
activity status preferred by Mr Long, LPC’s position is that use of 
consent notices where necessary to prevent the establishment of 
sensitive activities alongside discretionary activity status would be 
possible (although nowhere near as preferable as non-complying 
activity status). 

CONSENT NOTICES – LEGAL PRINCIPLES 

5 The issue as to whether consent notices or covenants can be used to 
address concerns around reverse sensitivity within the LPOIA at the 
point at which a subdivision consent is granted involves several 
questions: 

5.1 What is the correct reading of sections 108, 220 and 221 of 
the Resource Management Act 1991 (the RMA)?   

5.2 Is it possible to impose a consent notice which attempts to 
impose restrictions on land use?  
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Sections 108, 220 and 221 of the Resource Management Act 
1991 

6 The starting point is Section 108, which states that a consent 
authority may grant any condition that it considers appropriate,1 
including any condition of a kind expressly referred to in section 
108(2).  This subsection states as follows: 

(2) A resource consent may include any 1 or more of the following 

conditions: 

(a) subject to subsection (10), a condition requiring that a financial 

contribution be made: 

(b) a condition requiring provision of a bond (and describing the 

terms of that bond) in accordance with section 108A: 

(c) a condition requiring that services or works, including (but 

without limitation) the protection, planting, or replanting of any tree 

or other vegetation or the protection, restoration, or enhancement of 

any natural or physical resource, be provided: 

(d) in respect of any resource consent (other than a 

subdivision consent), a condition requiring that a covenant be 

entered into, in favour of the consent authority, in respect of 

the performance of any condition of the resource consent 

(being a condition which relates to the use of land to which 

the consent relates): 

(e) subject to subsection (8), in respect of a discharge permit or a 

coastal permit to do something that would otherwise contravene 

section 15 (relating to the discharge of contaminants) or section 15B, 

a condition requiring the holder to adopt the best practicable option 

to prevent or minimise any actual or likely adverse effect on the 

environment of the discharge and other discharges (if any) made by 

the person from the same site or source: 

(f) in respect of a subdivision consent, any condition described in 

section 220 (notwithstanding any limitation on the imposition of 

conditions provided for by section 87A(2)(b) or (3)(a)): 

(g) in respect of any resource consent for reclamation granted by the 

relevant consent authority, a condition requiring an esplanade 

reserve or esplanade strip of any specified width to be set aside or 

created under Part 10: 

(h) in respect of any coastal permit to occupy any part of the 

common marine and coastal area, a condition— 

(i) detailing the extent of the exclusion of other persons: 

(ii) specifying any coastal occupation charge 

[emphasis added] 

                                            
1  Section 108(1).  
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7 The effect of section 108(2)(d) is that it confirms that a subdivision 
consent may not be made subject to a condition relating to the use 
of the land.2  

8 Although section 108(2)(d) restricts the imposition of a covenant 
relating to land use in respect of a subdivision consent, conditions 
restricting land use are commonly imposed on subdivision 
consents.3  The determinative issue is whether or not a condition 
addresses effects arising out of any particular subdivision, and 
whether imposition of a land use condition on a subdivision consent 
is reasonable in the circumstances.4  It has long been recognised 
that the effects of a subdivision extend beyond just the drawing of 
lines on paper.  

9 Section 220 RMA sets out specific requirements for conditions of 
subdivision consents, without limiting section 108 in any way.  
Section 220(2)(a) allows covenants to be entered into where a 
condition requires land to be amalgamated.   

10 Section 221 addresses the parameters relating to the issue of 
consent notices when subdivision consent is granted subject to a 
condition to be complied with on a continuing basis by the 
subdividing owner and subsequent owners.   

11 Section 221 is set out in full below: 

 (1) Where a subdivision consent is granted subject to a 

condition to be complied with on a continuing basis by the 

subdividing owner and subsequent owners after the deposit 

of a survey plan (not being a condition in respect of which a 

bond is required to be entered into by the subdividing owner, 

or a completion certificate is capable of being or has been 

issued), the territorial authority shall, for the purposes of 

section 224, issue a consent notice specifying any such 

condition. 

 

(2) Every consent notice must be signed by a person authorised by 

the territorial authority to sign consent notices. 

 

(3) At any time after the deposit of the survey plan,— 

                                            
2  Nolan (ed) Environmental and Resource Management Law Online (online 
looseleaf ed, LexisNexis) at 4.22.  
3  Kirton v Napier City Council [2013] NZEnvC 66, at [52]; Lakes District Rural 
Landowners Society Inc v Queenstown Lakes District Council  C100/2001, at [43].  
4  Kirton v Napier City Council [2013] NZEnvC 66, at [53]. 
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(a) the owner may apply to a territorial authority to vary or 

cancel any condition specified in a consent notice: 

(b) the territorial authority may review any condition 

specified in a consent notice and vary or cancel the 

condition. 

 

(3A) Sections 88 to 121 and 127(4) to 132 apply, with all necessary 

modifications, in relation to an application made or review conducted 

under subsection (3). 

 

(4) Every consent notice shall be deemed— 

(a) to be an instrument creating an interest in the land 

within the meaning of section 62 of the Land Transfer Act 

1952, and may be registered accordingly; and 

(b) to be a covenant running with the land when 

registered under the Land Transfer Act 1952, and 

shall, notwithstanding anything to the contrary in 

section 105 of the Land Transfer Act 1952, bind all 

subsequent owners of the land. 

 

(5) Where a consent notice has been registered under the Land 

Transfer Act 1952 and any condition in that notice has been varied or 

cancelled after an application or review under subsection (3) or has 

expired, the Registrar-General of Land shall, if he or she is satisfied 

that any condition in that notice has been so varied or cancelled or 

has expired, make an entry in the register and on any relevant 

instrument of title noting that the consent notice has been varied or 

cancelled or has expired, and the condition in the consent notice 

shall take effect as so varied or cease to have any effect, as the case 

may be. 

[emphasis added] 

12 The commentary in Environment and Resource Management Online 
provides a useful overview of the operation of consent notices: 

Certain conditions may have to be complied with on a continuing basis. As 
a frequent purpose of a subdividing owner is to sell the allotments created 
by a subdivision as soon as possible, there needs to be a mechanism to 
ensure compliance with such conditions by successors in title. The RMA 
provides for consent notices in such circumstances.1 A consent notice is 
deemed to be an instrument creating an interest in land for the purposes 
of the Land Transfer Act 1952 and is therefore registrable against the 
relevant titles. Once registered, it is also deemed to be a covenant running 
with the land and thus binds all subsequent owners of the land. Consent 
notices may be varied or cancelled on the application of the owner, or 
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reviewed by the territorial authority;2 they may also expire according to 
their terms. In such circumstances the Registrar-General of Land must, on 
being satisfied of the variation, cancellation or expiry, change the register 
and the title accordingly. 

13 A consent notice is registered on the certificate(s) of title generated 
by a subdivision and is deemed to be a covenant once registered.  
Most commonly, consent notices relate to conditions such as:5 

13.1 Requiring future buildings / dwellings to be located on a 
specified part of the site; 

13.2 Restrictions on buildings such as height, colour etc.; 

13.3 Requirements to maintain planting; and 

13.4 Requirements to not construct structures in hazard prone 
areas. 

Interpretation of sections 108, 220 and 221 
14 Sections 108, 220 and 221 sit somewhat uneasily together.  

15 The High Court considered the interplay of these three provisions 
and the interpretation of them in the case of Morgan v Whangarei 
District Council.6  The Court held that sections 108, 220 and 221 
must be interpreted in the context of the “sustainable management” 
purpose of the RMA section 5 and found that consent notices can be 
used to impose an ongoing limit on land uses.7   

16 The Court reasoned that:8  

16.1 section 108(1) confers a broad general power to impose 
conditions on a resource consent; 

16.2 the introductory words of section 220 (“without limiting 
section 108”) as a matter of statutory interpretation do not 
limit the statutory powers in section 108 nor do they elevate 
the bracketed words in section 108(2)(d) to a limiting factor; 

16.3 conditions which consent authorities are empowered to attach 
to subdivision approvals are not limited to those specified in 
section 220; 

                                            
5  Caldwell J, Garbett M, Logan A and Williams M. Resource Management Law 
Association Roadshow: Conditions of Consent page 35.  
6  Morgan v Whangarei District Council [2008] NZRMA 113. 
7  At [46].  
8  At [48].  
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16.4 the section 108(1) and (2) powers do not prevent a consent 
authority from imposing a condition on a subdivision being a 
condition on a continuing basis or running with the land to 
bind subsequent owners; 

16.5 a condition attaching to a subdivision being a condition to be 
complied with on a continuing basis is covered by section 
221(1).  In that situation a territorial authority is obliged to 
issue a consent notice to which the provisions of section 224 
apply; 

16.6 the consent notice is deemed to be a registrable instrument 
pursuant to section 221(4).  The interplay of these provisions 
remains unaffected by the bracketed words in s108(2)(d); 
and 

16.7 the relevant conditions must still comply with the Newbury 
principles.  

17 Arguably then, a consent authority could validly impose a condition 
on a subdivision consent for an area within the LPOIA requiring that 
the land not be used for the establishment of a sensitive activity 
(and listing the relevant activities this encompasses) with 
compliance secured by a consent notice.  The condition must still 
satisfy the Newbury principles as well as the statutory requirements.   

18 LPC considers that despite the fact that a consent notice could be 
imposed to prevent noise sensitive activities from establishing on 
subdivided land within the LPOIA, this approach is undesirable for 
the following reasons: 

18.1 It is difficult to enforce; 

18.2 It is complex; 

18.3 It requires a greater administration cost; and 

18.4 It is less efficient than a simple non-complying rule. 

19 LPC considers that on balance, a rule stating that subdivision is a 
non-complying activity within the LPOIA in circumstances where 
noise sensitive activities are likely to establish as a result is the 
more direct and clear approach.  LPC acknowledges the difficulties 
with drafting such a rule, and would be content to accept a non-
complying rule which attempts to target ‘sensitive activities’.  In 
light of this, LPC considers that a reasonable compromise would be 
for the discretionary status to remain, but with a non-complying rule 
for subdivision within the Residential Banks Peninsula Zone and 
Residential Conservation Zone within the LPOIA.  
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20 This rule would impact a relatively small area of land and so the 
costs associated with such an approach are not high.  Although 
there are some non-sensitive activities permitted within residential 
zones, the majority of land use activities in residential zones are 
noise sensitive.  Any non-sensitive land use anticipated via a 
subdivision within the residential areas would be able to prove that 
it passes the threshold tests in section 104D RMA and could 
therefore obtain subdivision consent.      

NO COMPLAINTS COVENANT 

21 Another option would be to ensure that a ‘no complaints’ covenant is 
registered on the title of newly subdivided lots within the LPOIA.  
However, a consenting authority has no power to require that a 
covenant is entered into as a consent condition, it appears that any 
such covenant would have to be entered into by agreement with the 
applicant. This is unreliable. It is also questionable whether the 
District Plan could compel such a covenant to be volunteered.  

22 Nevertheless, in each case that a covenant was volunteered, the 
question of whether the covenant is in favour of the local authority 
will have to be asked. And, if the requirement for consent notices is 
to have the desired result, it will have to be answered in the 
negative. This gives rise to the further question of who any such 
covenant would be in favour of. 

23 A ‘no complaints’ covenant may resolve issues of reverse sensitivity 
but does not avoid the adverse effects of port noise on those 
sensitive activities within the LPOIA.  The reduced amenity 
experienced by new sensitive activities that may then establish in 
the LPOIA should be avoided. A ‘no complaints’ covenant is 
therefore not a desirable option.  

CONCLUSION 

24 If the non-complying activity status for subdivision within the LPOIA 
is rejected in favour of a restricted discretionary status, every 
subdivision consent application to subdivide within the Overlay 
should require a covenant or consent notice in order to alert people 
to the potential effects of Port operations (emphasising that it does 
not avoid the effects on people).  In addition, stronger policy 
wording should be inserted to ensure that the potential reverse 
sensitivity effects of future land use are considered.  Subdivision 
and land use are intimately connected and so this is a valid 
consideration to include at the policy level, particularly if subdivision 
which has the potential to result in reverse sensitivity effects is a 
discretionary activity.  
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25 LPC considers that a consent notice stating that noise sensitive 
activities are not contemplated on a subdivided lot would be an 
impractical approach.  LPC considers that a non-complying activity 
status will be clearer and less complex and will better give effect to 
the policy direction that noise sensitive activities should be avoided 
within the LPOIA. 

 

Dated:     29 June 2015 

 

 

_______________________________ 
JM Appleyard  
Counsel for Lyttelton Port Company Limited 


