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MEMORANDUM OF COUNSEL FOR ORION NEW ZEALAND LIMITED 
RELATING TO RESIDENTIAL (PART) STAGE 1 DECISION 

May it please the Panel: 

1 This memorandum is filed on behalf of Orion New Zealand Limited 
(Orion), submitter 922, as directed by the Panel in its minute dated 
18 December 2015 requesting further assistance from the Council 
and Orion as to whether: 

1.1 Fencing setbacks for Orion’s assets are within the scope of 
Orion’s submissions on stage 1; and 

1.2 In any event, whether provision for fencing setbacks for 
Orion’s assets are material in the context of clause 13(4) of 
the Order in Council.   

Scope 
2 As identified by the Panel, Orion’s original submission sought that 

reference to Orion’s identified 66kV, 33kV and 11kV Heathcote-to-
Lyttelton strategic distribution lines be included in the corridor 
protection rule which, as notified, provided only for the National 
Grid.   

3 Transpower made an original submission seeking what it described 
as refinement of the wording of the corridor protection rules in the 
proposal. A fencing setback was sought as part of this refined 
wording.  It is submitted that Transpower’s relief refines but does 
not materially extend what was notified.  In Orion’s further 
submission, it supported the specific wording suggested by 
Transpower and reiterated its original submission that corridor 
protection should also be provided for strategic electricity 
distribution lines.  

4 The only parties on this topic have spent time in mediation, 
preparing evidence and attending the hearing to agree on the 
wording of the rule.  Other parties have not participated. 

5 The leading authorities on the scope of local authority decisions are 
Countdown and Royal Forest & Bird Protection Society Inc v 
Southland District Council.1  The principles applied in those cases 
are that the assessment of “whether any amendment was 
reasonably or fairly raised in the course of submissions should be 

                                            
1  Countdown Properties (Northland) Ltd v Dunedin City Council [1994] NZRMA 145; 

Royal Forest and Bird Protection Society Inc v Southland District Council [1997] 
NZRMA 408.  Affirmed in Vivid Holdings [1999] NZRMA 467, Solid Energy Ltd v 
Central Otago District Council [2012] NZEnvC 173 and The Church of Jesus Christ 
of Latter Day Saints Trust Board v Hamilton City Council [2015] NZEnvC 160.  
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approached in a realistic workable fashion rather than from the 
perspective of legal nicety.”   

6 It is submitted that the amendment to include fencing setbacks for 
Orion’s strategic electricity distribution lines was fairly raised in the 
course of Orion’s submissions and further submissions.  Orion raised 
its general request for corridor protection squarely in its original 
submission.2  It sought the same protection as Transpower and this 
implicitly carried with it the outcome that the rules as notified 
relating to Transpower would be amended through the submission 
and hearing process and that those amendments would flow into the 
relief Orion sought – essentially to be treated the same as 
Transpower. 

7 Orion then supported the drafting proposed by Transpower in its 
further submission.  Read broadly and in a workable fashion, the 
Transpower submission was a refinement of wording and the Orion 
original and further submissions in combination represent Orion’s 
support for corridor protection for its identified strategic lines using 
the refined wording for this provision suggested by Transpower.  
Reading Orion’s original and further submissions in combination, 
other submitters would have been put on notice as to Orion’s 
support and request for a fencing setback from the foundations of 
its distribution line support structures as well as for the National 
Grid support structure foundations.   

8 Furthermore the matter was addressed via participation at 
mediation (at which time submissions and further submissions were 
public) and in evidence at the public hearing.  No party sought to 
argue that they would have lodged a submission on Orion’s 
submission had they been aware of the specific wording being 
sought by Transpower. 

9 Prior to turning to the matter of materiality in clause 13(4) of the 
Order in Council, these submissions briefly address the issue of 
scope generally.  It is noted that this part of the memorandum 
applies equally to Transpower as Orion. 

10 It is submitted that the matter of the inclusion of fencing setbacks is 
‘on the proposal’ as notified, and can be addressed by the Panel 
using its power under clause 13(2) of the Order in Council, rather 
than via clause 13(4).  

11 Clause 13(2) of the Order 2014 provides that: 

(2)  In making a decision on a proposal, the hearings panel— 

                                            
2  Barring the application of that protection to the 11kV Heathcote-to-Lyttelton line 

which is to be resolved via a newly notified proposal.  
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(a) may make any changes to the proposal that it considers 
appropriate: 
(b) is not limited to making changes within the scope of the 
submissions made on the proposal. 
 

12 Clearly, clause 13(2) allows the Panel to make any change it 
considers appropriate, regardless of whether or not the change was 
the subject of a submission.  In this case, however, the relief is 
broadly the subject of an original submission and specifically a 
further submission.  The clause does however relate to “a proposal” 
– it therefore appears that any change would still need to be within 
the scope of the proposal as notified (more generally – as opposed 
to the particular submissions received). 

13 The issue of scope in the context of RMA plan preparation was 
considered by the High Court in Palmerston North City Council v 
Motor Machinists Ltd.3  While in a different context to the present 
issue, the case does provide useful guidance on principles relating to 
when something is within scope of a notified proposal or not.   

14 However, in terms of discussing Motor Machinists it is also 
appropriate to emphasise that the Hearing Panel’s powers under 
clause 13(2) are broader than those of a ‘conventional’ RMA 
planning process.  Having made that acknowledgement, a discussion 
of Motor Machinists is still useful as it provides a ‘starting point’ with 
the High Court considering factors that might assist in determining 
whether something was within scope:4 

14.1 Whether the [change] is merely consequential or incidental;  

14.2 Whether the issue was addressed in the section 32 evaluation 
and report; 

14.3 How much the [change] alters the status quo brought about 
in the notified proposal; and 

14.4 Whether those directly affected are adequately informed of 
what is proposed and therefore have had the chance to 
participate in the process on the basis of the change.    

15 Orion submits that making a decision on a setback for fencing is “on 
the proposal” as notified for the following reasons: 

                                            
3  [2013] NZHC 1290.  Considered and applied previous case law on this issue 

including Clearwater Resort Ltd v Christchurch City Council AP34/02, 14 March 
2003; Halswater Holdings Ltd v Selwyn District Council (1999) 5 ELRNZ 192 
(EnvC); Option 5 Inc v Marlborough District Council  CIV-2009-4060144, 28 
September 2009.   

4  Paragraphs [76] to [83].  
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15.1 The proposal as notified contained provision for corridor 
protection for electricity lines, albeit just the National Grid, 
and the broader stage 1 proposal in relation to other zones 
contained specific provision for fencing setbacks within those 
corridor protection rules.  Therefore, insertion of fencing 
setbacks does not alter the status quo brought about in the 
notified proposal, nor does an extension of the corridor 
protection provision for Orion’s identified electricity 
distribution assets; 

15.2 The section 32 report does not provide a great deal of 
assistance in respect of this scope issue – although it is 
respectfully submitted that is as much as anything a reflection 
of with wider District Plan review process (where only 
relatively limited section 32’s are being provided).  There is 
no specific consideration of fencing setbacks for the National 
Grid or for distribution lines.  However the report does include 
discussion as to the importance of the region’s strategic 
infrastructure to the recovery and ongoing economic 
development of the region and the need therefore to ensure 
the continued operation and development this strategic 
infrastructure.  The report notes that strategic infrastructure 
can be protected through appropriate setbacks and buffers.5  
The section 32 report therefore anticipates the use of this 
mechanism to protect strategic infrastructure; and   

15.3 The range of other parties potentially affected by the insertion 
of a fencing setback into the corridor protection rule is not 
materially different to those parties who will be affected by 
the inclusion corridor protection rule for Orion itself which was 
raised in the original submission.  Therefore it is submitted 
that it is unlikely that the inclusion of fencing setbacks into 
the rule would cause prejudice to any other parties or affect 
any parties who were not already either on notice of the 
requested amendments following Orion’s original submission.   

16 Accordingly, amending the proposal to include a rule protecting 
Orion’s assets in this proposal (as well as Transpower’s assets) by 
way of a setback for fencing – or accepting a submission or further 
submission in respect of the same does not, Orion submits, 
constitute a change that is substantially out of scope of what was 
notified.      

17 It is submitted that the Panel can reasonably use its powers under 
clause 13(2) to include fencing setbacks for Orion’s identified 
strategic distribution lines in the stage 1 Residential chapter 
provisions.   

                                            
5  Section 32 report, at [4.4].  
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Whether fencing setbacks are material 
18 It is submitted that the Panel can rely on clause 13(2)(a) and (b) of 

the Order in Council to include fencing setbacks within the corridor 
protection provisions for Orion’s strategic electricity distribution 
lines, if it considers that appropriate.  However, as the Panel has 
requested submissions on the meaning of “in a material way” in 
Clause 13(4), that argument is set out below.   

19 The Panel is empowered under Clause 13(4) of the Canterbury 
Earthquake (Replacement District Plan) Order 2014 (the Order) to: 

If the hearings panel considers that changes are needed to deal with 
matters that are, in a material way, outside the scope of the 
proposal as notified and to deal with submissions on it, the panel 
must direct the council to— 

(a) prepare and notify a new proposal; and 

(b) invite submissions on the new proposal in accordance with 
Schedule 1. 

20 The Panel has dealt comprehensively with the requirements for a 
clause 13(4) direction, including the meaning of ‘in a material way’ 
in its Minute on the New Neighbourhood provisions dated 20 August 
20156.   

21 In that Minute, the Panel noted that the question should be 
“approached according to the usual principles of planning instrument 
interpretation” in which “the focus should be on the notified proposal 
and, specifically, on the scope of what it is intending to address”.7 

22 In addressing the meaning of the phrase “in a material way” 
specifically, the Panel found assistance in the scope decisions 
discussed above.  In particular, the Panel found assistance in 
Clearwater8 in that: 

“a ‘powerful consideration’ against treating a submission as 
being ‘on’ a plan change is whether it would allow appreciable 
amendment to be made to the plan change ‘without real 
opportunity for participation by all those affected’” 
(emphasis added) 

23 The Panel considered that the phrase “in a material way” should be 
interpreted with reference to similar considerations – ie “to whether 

                                            
6 Panel Minute of 20 August 2015 at Paragraphs [23] – [26]. 
7  Panel Minute of 20 August 2015 at paragraph [25].  
8  Clearwater Resort Ltd, Supra n 3.  
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or not allowing a further process of notification, submission and 
further submission could prejudice due process.”9 

24 For the reasons discussed above, the parties submit that the 
inclusion of fencing setbacks into the rule could not prejudice due 
process.  This is because inclusion: 

24.1 would not cause prejudice to any other parties; or 

24.2 affect any parties who were not already either on notice of 
the requested amendments following Orion’s original 
submission. 

25 Finally, the parties submit that the Panel should not revisit its own 
analysis in the 20 August 2015 minute, that analysis having 
underpinned directions to hold a separate RNN process.  
Nonetheless, the parties record that they consider the Panel’s 
analysis correct and appropriate because if a submission is “on” a 
proposal, it cannot a fortiori relate to matters that are “in a material 
way” outside the scope of that proposal. 

26 Applying that same approach to the Residential Stage 1 proposal 
would lead to the inclusion of the fencing provisions. 

Dated:  21 December 2015 

 

_______________________________ 
JM Appleyard  
Counsel for Orion New Zealand Limited 

                                            
9  Panel Minute of 20 August 2015 at paragraph [26]. 


