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BEFORE THE CHRISTCHURCH REPLACEMENT DISTRICT  

PLAN HEARING PANEL 

      UNDER THE Resource Management Act 
      1991 and the Canterbury Earthquake  
      (Christchurch Replacement District Plan) 
      Order 2014 

      Submission relates to:  

      Proposed Hazard Planning Map 57 

       and consequential Rules 

 

SUBMITTER STATEMENT BY DAVID WILLIAM COLLINS, Submitter 955 

 

Background 

1. My wife Siobhan and I have lived at 28 Zephyr Terrace, Governors Bay for almost 40 
years.  Our 3.7454 hectare property has about 2,000m2 in the Small Settlement 
Zone with our home, and extends up the hillside on the north side of Governors Bay 
(Rural Zone) to the Reuter Reserve. We graze coloured sheep, a couple of donkeys 
and sometimes neighbours' llamas. Over the years I have been steadily re-
vegetating the property with natives, starting from the existing area of bush in the 
Zephyr Stream gully.  

 
2. It appears from proposed Planning Map 57 that most of our western paddock has 

been shaded as Rockfall Hazard Management Area 1, while most of the rest of the 
property, down to the stream is shown as Rockfall Hazard Management Area 2.   

 
3. My wife and I also have an interest in an adjoining 1.859 hectare Small Settlement 

zoned property to the east (1105 Dyers Pass Road) in partnership with our daughter 
Sian Rose Collins and her husband Peter McDonald (Submission 952).  Parts of that 
property have been defined as Rockfall 1 and 2.   

 
4. I trust there will be some readable scale maps available to the panel at the hearing.  

The disposition of our land, and the properties of some other Governors Bay 
submitters is best understood from the vantage point at the top of The Terrace and I 
request that the panel include that vantage point in your site visit following the 
hearing. 

 
Understanding the Proposed Restrictions 

5. As noted in our submission, we cannot find anything in the documents on the 
Council's website explaining why these proposed restrictions are necessary, and 
how the Hazard Management Areas were defined at the north end of Governors 
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Bay.  The evidence since filed by the Council for this hearing still does not explain 
this. As I understand it, the rockfall hazard management computer modelling begins 
with identifying rocks that are considered to be vulnerable to being dislodged in an 
earthquake, and then defines probable downhill paths they would take. 

 
6. I took up the invitation on the Council's website to contact the PorthillsGeotech team, 

leading to the email exchange attached to this statement. Reading from the back, I 
asked "Where are the rocks considered to present a threat of rockfall to (our 
properties).  I will need to get an expert to come and look at them."  

 
7. The Council's Principal Planner Natural Hazards Chapter, Ms Janice Carter, kindly 

passed on my request to the Council's Senior Geotechnical Engineer, Mr Ian Wright 
who replied: 

"For no 28 Zephyr the source area seems to be the prominent ridge above the 
property located on 751 Dyers Pass Rd but there may be a small amount of outcrop 
on the property itself.  I have presented a map below which highlights this.  I believe 
it is the same area that poses the risk to the adjacent property 1105 Dyers Pass 
Road" 
"I believe the best way forward for the owner would be for him to commission a 
geotechnical consultant to look at this area in more detail.  They can highlight the 
specific source rock problem areas and come up with a solution on how best to 
address the risk posed by this hazard..." 
 

Onus on the Council to Justify Restrictions 
8. In my view this is not an adequate response for a regulator proposing new controls.  

It is unreasonable to expect us to pay for a consultant to go searching for possible 
dangerous rocks on the Council's reserve. The reply assumes that there are "rock 
problem areas", although the GNS reports acknowledge that the "ground truthing" of 
the modelling for Governors Bay only involved viewing from the roads. My 
understanding of the term "ground truthing" in planning exercises is that it means 
walking over the ground. 

 
9. As it happens I am a planner by profession so I believe in regulation of land use, but I 

also believe in the fundamental planning principle that the starting point in a free 
society should be that people can do as they wish with their land and regulation has 
to be justified.  There is a formulation of that principle in a case we looked at when I 
was studying planning law in the late 1970s - Clifford v Ashburton Borough (1969) 
NZLR466, Supreme Court, Christchurch, Wilson J: 

"At common law an owner of a property could, subject to any contractual conditions 
binding on him and some restrictions imposed by the law of torts, do with it as he 
wished.  In the interests of the community the Legislature has found it necessary to 
place further restrictions on such right......By far the most drastic erosion of the rights 
of property owners, however, has been the town and country planning legislation 
which authorised local authorities to prepare and enforce schemes for the control of 
the use of property within their respective districts.  The Town and Country Planning 
Act 1953 is the latest flowering of such legislation within this Dominion.  In construing 
its terms, the Courts, in accordance with established principles, will not adopt a 
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meaning which takes away existing rights of property owners further than the plain 
language of the statute, or the attainment of its object according to its true intent, 
meaning and spirit, requires." 
 

10. That leads us to the purpose of the present legislation, set out in section 5.  The 
definition of "sustainable management" includes mention of "safety" but that is only 
part of the broadly enabling purpose.  I suggest that the restrictions imposed on our 
properties is a kneejerk reaction to unexpected rockfalls that occurred elsewhere 
during the earthquakes.  The Council's proposed restrictions on our land do not 
appear to be based on anything more than a superficial estimate of the rockfall risk, 
do not adequately consider the implications for the wider enabling purpose of the 
Act, and do not adequately consider alternatives.  I will discuss these in turn. 

 
Superficial Analysis 

11.  It is clear from the GNS reports that there has been detailed investigation of some 
areas on the other side of the Port Hills, presumably where rockfalls occurred during 
the earthquakes, but the reports acknowledge that the work in areas such as ours is 
very general. The question is whether that is an adequate basis for imposing 
restrictions.  

 
12. The Council sent Dr Mark Yetton to look at our properties on the 5th of February.  

From the vantage point at the top of The Terrace we discussed the only outcrop on 
the Reserve we could see, and the rock outcrop within our property, 28 Zephyr Tce.  
Dr Yetton was going to visit the outcrop we could see on the Reserve later by 
approaching from the top. His evidence for this hearing provided since does not 
mention it.  My impression, without instruments, however is that it is outside the 30 
degree either side of  vertical fan used in the model so is not a threat to even the far 
corner of our land. 

 
13. We climbed around the outcrop on 28 Zephyr Tce.  He did not identify any places 

where rocks had fallen off the outcrop, or any places where the outcrop had been 
weakened by the earthquakes. No rocks have fallen off that outcrop during the 
earthquakes.  There are a few rocks lying around in various parts of the property.  
The previous owner owned a bulldozer and "root-raked" in an attempt to get rid of 
gorse, lifting rocks to the surface.  If these rocks are seen as a hazard I can roll them 
down to the nearest fence, breaking them up if necessary. 

 
14. In relation to the other property we have an interest in, 1105 Dyers Pass Road, Dr 

Yetton inspected the only outcrop anywhere near that property - a small outcrop in 
the Reserve, near the boundary.  It looks as if rocks have fallen off that outcrop, but 
Dr Yetton indicated that he thought that could be remediated, and as discussed in 
my daughter's submitter statement there have been discussions with the Council 
reserves staff about rolling any loose rocks down the hill so the fence can be safely 
replaced.  

 
Wider Enabling Purpose 
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15.  While my wife and I have no immediate plans for more intensive use of 28 Zephyr 
Tce, the other property is zoned for residential use and the proposed restrictions 
would blight that potential, undermine the value, and possibly create insurance 
issues. Potential future residents on that land would not be enabled to meet their 
needs. 
  

16. The Council's answer will be that people can simply apply for consents, but that 
involves considerable cost, uncertainty and delay. Under Rockfall Area 1, 
subdivision, most earthworks and buildings would be non-complying activities. That 
implies that exceptional or at least unusual circumstances are required for consent.  
There are no assessment matters listed in the proposed rules because applications 
are not anticipated, except in special circumstances. 
 

17. Our submission seeks that the restrictions are removed from 28 Zephyr Tce "and all 
other land on the northern side of the watercourse known as the Zephyr Stream up 
to the elevation of the highest point of 28 Zephyr Tce."  

 
18. That was perhaps not well expressed, but the intention was to include all the land 

affected by the proposed restrictions in the same rockfall catchment.  Map 57 shows 
the restriction extending right down to the Zephyr Stream.  All the residential 
properties on the north side of Zephyr Tce, extend across the Zephyr Stream and up 
the hill to back onto 28 Zephyr Tce or 1105 Dyers Pass Road. The sections average 
around half an acre (2,000m2), so the proposed restrictions affect at least another 
hectare of residential land along the northern side of the Zephyr Stream, beyond our 
properties. 

 
Alternatives 

19. An obvious alternative to the proposed restrictions is to rely on existing controls 
under section 106 of the RMA in relation to subdivision and controls under the 
Building Act in relation to structures.  This is discussed at pages 62 and 63 of the 
section 32 report.  
 

20. Controlling new building under the Building Act is dismissed on the grounds that 
consent processes under that Act "may not need to consider" hazards originating 
from land beyond the building site. I believe that is questionable in relation to both 
the legal requirement and in relation to usual practice. It is inconceivable that 
anyone in the Council assessing an application for a building consent anywhere on 
the hills these days would not require a geotechnical report, including assessment of 
potential for rockfall danger.  
 

21. The section 32 report advances the same argument in relation to subdivision (page 
63): "Reliance on s106 has the limitation that slope stability in the wider catchment 
with the potential to adversely affect the site may not be considered."  It is not clear 
whether it is being claimed that slope stability above a subdivision cannot legally be 
considered (“may not”), or that it is being claimed that in practice the Council does 
not consider it.  Section 106(1)(a) is clear that the concern is dangers such as 
rockfall "from any source" i.e. including sources beyond the application site.  If the 
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Council has not been taking account of dangers from outside the property being 
subdivided before the earthquakes, that will certainly have changed since. 

22.  I have already touched on the other obvious alternative to blanket restrictions over 
areas subject to rockfall: remediation of the danger.  The proposed provisions focus 
on preventing new risk in the form of new development that could be exposed to 
risk.  There is very little discussion in the provisions or the section 32 report about 
elimination or mitigation of risk. 
   

23. In the case of our two properties the only rocky outcrops we are aware of that could 
plausibly lead to a risk to anyone on our properties or below are the outcrop on 28 
Zephyr Tce and the smaller, but unstable outcrop on the Reserve close to the 
boundary between our properties.  In the latter case at least one rock did come 
loose in the February 2011 earthquake. It is a bit bigger than a football and was 
stopped by the first fence (and is still there).  As already mentioned, there are 
ongoing discussions with the Council about "rock rolling" any loose material down 
into the scrub on the Reserve.  If detailed investigation showed that the outcrop on 
28 Zephyr Tce which withstood all the earthquakes to date is somehow likely to fail 
next time, we would like the opportunity to have it remediated, instead of the Council 
effectively making the call that remediation is not appropriate. 
 

Conclusions 
24.  We accept that if our land and land below it is in real danger of rockfall and the 

danger cannot be eliminated or substantially mitigated, and there is some reason to 
duplicate the existing controls in the Building Act and section 106 of the RMA, then 
some new controls may be needed.  However, the onus is on the Council to prove 
these things and the documents provided so far, including the evdience filed by the 
Council, fall well short of that.  
  

25. The danger being claimed by the Council is a long term one; no one is suggesting 
there is imminent danger to our land, such as in the case of damaged buildings 
which may collapse at any moment.  It is our submission that in this situation the 
purpose of the Act will best be met by deleting the restrictions proposed for land at 
the north end of Governors Bay.  

 
26. Deleting the restrictions would not preclude the Council from undertaking the 

detailed investigation that should have been undertaken before these controls were 
put forward. If such detailed investigation led to identification of potentially 
dangerous rock on the Reuter Reserve, I would expect the Council, as a good and 
responsible neighbour, to then consult with the dozen or so property owners below. 
Elimination or adequate remediation of a hazard is better than regulation. Regulation 
should always be the last resort. 

 
 
 
David W. Collins 
20 February 2015 



  
  



 


