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May it please the Panel: 

 

1. When I opened I said that there was a refined legal inquiry because there was no 

dispute about the content of the higher order documents. I think I can reframe this 

into the following two propositions:  

(a) Once Objectives and Policies are in place and beyond contention, we can 

assume they give effect to the higher order documents, so those do not have 

to be the subject of detailed inquiry, both legal or evidential.  

(b) What is before the Panel is two different methods of giving effect to the 

Objectives and Policies, so the task is further refined to an enquiry as to 

which proposal is better at giving effect to (“implementing”) those 

Objectives and Policies. (Suburban Estates v Christchurch City Council 

EnvC C217/01, Dickson v North Shore City Council (2002) 8 ELRNZ 172, 

Farrelly v Chrictchurch City Council EnvC C170/02), Eldomos Investments 

Ltd v Gisborne District Council  [2005] NZ EnvC 198 

2. That is not meant to suggest that the section 32 analysis becomes redundant. There is 

still the ultimate question for a decision-making body. Does all of this meet the 

requirements of s32? Does it meet section 5? Suburban Estates reminded us that 

these checks and balances need to be part of a decision making process. It just said 

that in the case of settled Objectives and Policies they can be made at the end, rather 

than as a starting point. Other authority says it is part of the analysis itself. But the 

fact remains there are 2 different cases on the size of the KAC, and there must be an 

outcome, which is either 17 ha of land is all that is needed, 26 ha is needed, or 

something in between is needed.  

3. And the Objectives and Policies do not direct us to a specific amount of land needed, 

merely an outcome as to what should be contained in the KAC. So despite what I 

say above, you will see from what follows that the case for TDS does question the 

section 32 analysis for the Council. 
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4. I also said there is no presumption in favour of a particular proposal from a Council 

(Infinity Group v Queenstown Lakes District Council EnvC C010/05). 

5. In opening I said there were 2 issues: 

(a) What amount of land should be set aside for the KAC? 

(b) Where should it be sited? 

6. But in reality, this is really about the first proposition. So in closing I want to draw 

the Panel’s attention to some of the evidence relevant to that issue. 

7. Evidence about the required land area came from economic and urban design 

experts. 

(a)  Economic evidence 

8. Economic evidence was given by Mr Heath, Mr Cosgrove and Mr Cullen. Mr Heath 

thought that the land area needed was about 17 ha (in his evidence in chief he 

doesn’t refer to an area but says that the KAC is “appropriately scaled” ((pg 62, para 

26.7), but he did visit the issue in an earlier report from his company Property 

Economics, and I say more about that in a minute. Assuming the Council to have 

notified the Plan on the basis of that information, it was measured at over 19 ha but 

we were told that was a mistake, and should have been 17.5ha. 

9. Mr Cullen, in his overview of his evidence, produced slides introduced as Exhibit 

21, and the third of those referenced an extract from a November 2012 Property 

Economics SWAP Catchment Retail Assessment, prepared by Mr Heath for the 

Council, and used as part of the section 32 analysis for the Plan. That had a specific 

statement that in adopting an area of 12-13 ha specifically for the retail component 

of a new centre, no allowance was being made for 

 “recreational uses (public walkways & cycleways, public parks, children’s playgrounds, sports 

fields, etc), community facilities (libraries, community halls, public swimming pools, etc), 

infrastructure (roads, water and wastewater utilities, etc),…all of which are not assessed in this report 

with any land requirement for such additional to the identified figures”. 
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1. There is some confusion here as Mr Stevenson, for the Council, said at paragraph 

25.40 of his evidence in chief dated 13 April 2015 (pg119), that there had been 2 

reports prepared by Property Economics which concluded that “…17 ha is required 

for retail and other commercial activities.” That statement is not consistent with 

the report the Council received. But, equally importantly, both seem to contemplate 

that roads were not included, as were non-commercial activities.  

2. And it seems inconsistent with his paragraph 25.41, which talks about 60,000 square 

metres of retail floor space (I accept that seems to be agreed at 50,000), and then he 

says: 

However, the area zoned also provides for other activities envisaged as part of a KAC 

including community activities, a civic square, public transport interchange and open space. 

Provision is also made for stormwater management …”.  

3. Those statements clearly contemplate an area greater than 17 ha.  

4. Mr Cullen then went on to note that the most important of these exceptions are 

streets and open space generally, and his evidence noted that these generally 

represent 30% of the total land area needed. He then did a calculation which said 

that if you added 30% to the 17.3 ha provided for in the KAC, that would take the 

area needed up to 22.5 ha. Another way of doing it is to add 30% to 13 ha, and that 

gives you almost 17 ha, but that doesn’t take account of the other non-commercial  

matters noted in the Property Economics report referenced above. 

5. So I submit that the economic analysis can be said to support the proposition that a 

larger land area is needed then has been sought by the Council. It doesn’t support the 

notion of only 17.5 ha for all the activities that are required in the KAC by the 

Objectives and Policies. 

(b)  Urban Design evidence 

6. The urban design evidence was presented by Mr Cullen, Mr Mentz and Mr Lunday. 

Importantly, they disagreed on the land area needed. Despite cross examination each 

was firm in their respective opinions: on the one hand, Mr Lunday said that 17.3 ha 

was more than enough, and on the other hand, the other two witnesses said that all of 

the land proposed by TDS was needed. 
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7. So in my submission the real enquiry is to resolve this difference in expert opinion. 

And it is helpful to note that all three parties (CCC, TDS and DM) are talking about 

a “town centre”, which, as Judge Hassen noted, is not a word used in the relevant 

Policies. But there seems to be a united view that a town centre is what is sought. Mr 

Lunday was clear on that (transcript pg 1622 lines 1-10), and he is effectively the 

witness for both Danne Mora and the Council.  

8. A town centre is different from a mall, and it is different from a “big-box centre. It is 

generated from the proposition that there is a main street with “finer grain retail”, 

with any larger scale retail behind that area, with capacity for both retail and non-

retail activities to establish within the area in a manner different from a mall or big-

box. 

9. So what is the real difference between the two positions? 

10. First, I want to say something about the “designs” of the experts. It is said that this 

case is not about the design of a town centre, as that is a different and later process. 

Mr Lunday did state that his was a concept only, not a design. Mr Mentz, on the 

other hand, produced a design that tested the land area requirement, by designing 

shops, commercial and community buildings and car parks, whilst also dealing with 

roads, squares, water courses, bus interchanges within the design. This was entirely 

for the purpose of testing the ability of the area provided to meets the requirements 

of the Objectives and Policies. Mr Lunday in his evidence in chief simply accepted 

the size of the KAC (paragraphs 29, 30 and 31) and didn’t test it according to Mr 

Heath’s proposed areas.  

11. Second, I think that the difference can be summarised by specific evidence relating 

to existing centres, and comparing them with what might be achieved at North 

Halswell. Mr Lunday and Mr Heath sought to say that the Council proposed KAC 

can be shown to be sufficient in size when comparing it with existing centres 

elsewhere in New Zealand and/or Australia. They may have used different charts 

and methods but that was the intent. 

12. I submit those comparisons were not helpful because in each of the instances what 

was being compared is not a “town centre”. That was most evident in Mr Lunday’s 

comparison with Rouse Hill, where he neglected to mention that the entire site had 
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an underground car park. And it is not a town centre according to the witnesses I 

called. 

13. There is no doubt that less land would be needed than as proposed by TDS if this 

was a “hybrid centre”, where it was part mall and part Main Street shopping. So I 

think it comes down to this: the aspirations of TDS are for a new type of 

development that has not existed in this country for many years, with a chance for 

something to develop that is different from a mall situation, or a conventional big 

box retail centre. Mr Mentz takes the view this is supported by the Objectives and 

Policies. 

14. And that returns me to some relevant economic evidence given by Mr Cullen, who 

pointed out that malls create a low economic output, with lower wages for staff, and 

a more confined type of retail experience. That in turn has ramifications for the 

urban environment created. See, for example, his answer to cross-examination from 

Mr Winchester, transcript pg 1533 lines 5-35.  

15. TDS is asking you to enable the creation of something different from what exits in 

Christchurch at present. I think this is best exemplified in the exchange between 

Judge Hassan and Mr Cullen, directed at whether there can be a mall and a main 

street, and that this would be a more efficient use of land (I paraphrase). (See 

transcript pgs 1548-1555). See his answer at pg 1554, lines 5-15, where he talks 

about pedestrian movement between shops and the vibrancy of the public realm. 

And finally, a telling exchange where His Honour asks Mr Cullen whether a 

successful town centre could be accommodated on a more compact site than 

suggested by TDS (lines 20-25, and his answer at pg 1555, which is to concede that 

point but say “…you cannot deliver anything other than a mall on the land area ... 

provided in the [Council] ODP. 

16. You do not have to give TDS everything it has asked for. But every hectare you add 

to this Council proposed KAC gives a better chance of enabling what I believe all 

parties actually want – something new and different. You could start by adding on 

the approx 2.5 ha that the Council took off which was said to be a “mistake” in its 

original notified Plan (transcript pg 1502 lines 5-10). But every hectare you add 

gives more chance for both a different kind of retail from a mall situation, a much 
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better chance of non-retail activities establishing, and a much better chance of a 

more vibrant public realm.  

17. I submit that is more consistent with the outcomes expected from the Objectives and 

Policies than the alternative. It implements them better.  

 

………………………………. 

J G Hardie, counsel 

10 June 2015 

 

 

 

 

 

 

 

 

 

 

 

 

15.1.1.1 Policy 1 – Role of centres 

a.  Maintain and strengthen commercial centres … and in a way that:  

ii. supports and enhances the role of District Centres as significant focal points 

of commercial and community activity, serving a wide catchment and providing for a 

diverse range of commercial and community activities, social interaction and 

recreation in a highly accessible location by a range of modes of transport 
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vi.  Table 15.1 - Centre's role  

B.  District Centre - Key Activity Centre 

 

Major retail destination for shopping 

and a focal point for employment 

(including offices), community 

activities (including libraries, meeting 

places), entertainment (including 

movie theatres, restaurants, bars) 

and residential activity. 

 

Anchored by large retailers including 

department store(s) and 

supermarket(s).  

 

Serves a sector of the City’s 

population and in some cases, the 

greater Christchurch area. 

 

Accessible by a range of modes of 

transport, including multiple bus 

routes. Public transport facilities/ 

interchange proposed. 

North Halswell   

 
15.1.1.1 Policy 1 – Role of centres – Table 15.1 Centre’s role 

 

15.1.1.2 Policy 2 – Role, extent and development of key activity centres 

a. Recognise and strengthen the role of the following District and 

Neighbourhood Centres as Key Activity Centres… North Halswell.  

 

b. Give primacy to Key Activity Centres ahead of Neighbourhood Centres 

(excluding Spreydon) as the primary community focal points for those parts of the city 

they are located in terms of commercial, cultural, community and residential 

activities and as a focus for the transport network. 

 

15.1.1.3 Policy 3 – Comprehensive approach to development of the Halswell and 

Belfast KAC’s. 

 

. b. Require development within the Halswell Key Activity Centre to: 

i. be developed in a manner that ensures the role of District and Neighbourhood 

centres within the city and adjoining towns are not significantly adversely affected;  
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ii. provide high quality public open spaces, a strong Main Street with a 

concentration of finer grain retailing, and strong linkages between key anchor 

activities; 

iii. be of a human scale that recognises the context of the landscape; and  

iv. achieve a supply of both large and finer grain retail activity that provides for 

the long term needs of the population in the south west. 

 

15.1.1.4 Policy 4 – Activities in district and neighbourhood centres 

a. Enable a wide range of activities in District and Neighbourhood Centres 

including commercial, transport, residential, guest accommodation, entertainment, 

cultural and community activities, while providing for retailing as the primary 

activity.  
b. Support the vitality of centres by facilitating the use of ground floor level for 

activities that encourage high levels of pedestrian and street activity and convenience 

to shoppers and visitors, while providing for a mix of activities with offices and 

residential activity above ground floor level. 

 

 

 

 

 

 


