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INTRODUCTION 

1. These closing legal submissions are presented on behalf of Progressive 

Enterprises Limited (Progressive). 

2. Within Christchurch, Progressive operates 12 Countdown supermarkets, a 

distribution centre, and is the franchisor for a further 10 FreshChoice and 

SuperValue supermarkets.1  It currently employs around 2,500 people in 

Canterbury and its annual wage investment in the region is approximately 

$60 million.2  

3. In the last five years, Progressive has invested over $90 million in 

Christchurch and the wider Canterbury region with new supermarkets and 

rebuilding supermarkets following the earthquakes, as well as a major 

extension to its Canterbury regional distribution centre.3  

4. Progressive is committed to supporting the recovery process in 

Christchurch and will continue to explore new opportunities in response to 

population growth in Christchurch as the recovery process continues over 

the life of the Replacement Plan.4  

5. It is against this background that Progressive made submissions and 

further submissions on the Replacement Plan, and in particular Chapter 3: 

Strategic Directions (Proposal), which is the subject of this hearing. 

6. The legal submissions that follow will focus on the following: 

(a) an overview of Progressive's position following the planning 

conferencing held on 16 and 17 December 2014; 

(b) an overview of the relevant legal principles for the Panel's decision-

making; 

(c) an assessment of the outcome of the December 2014 conferencing 

against those legal principles with reference to the issues identified 

in Progressive's opening legal submissions; and 

1  Progressive's Submission on the Proposed Christchurch Replacement Plan, at [5]. 
2 Ibid, at [6]. 
3  'bid, at [7]. 
4 Ibid. 
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(d) 	conclusions. 

OVERVIEW OF PROGRESSIVE'S POSITION 

7. In its opening legal submissions presented to the Panel on 9 December 

2014, Progressive identified a range of issues it had with the Council's 

revised version of the Proposa15. 

8. Those submissions acknowledged that the Council's proposed revisions to 

Policy 3.6.1.5 had largely addressed Progressive's concerns in respect of 

urban design matters,6 but that overall, the Proposal still failed "to meet the 

mark in terms of providing a high level, structured, clear and strong 

objective and policy framework that informs and is given effect to in the 

specific chapters that follow"! 

9. Additionally, Progressive retained concerns with the Council's approach to 

commercial activity8  and car based travel.9 

10. Significant progress has since been made as a result of the planning 

conferencing held on 16 and 17 December 2014, which culminated in 

conferencing statement dated 18 December 2014 (Conferencing 

Statement). 

11. In this regard, Progressive acknowledges the collaborative approach of the 

Panel and a number of parties and their planning witnesses, which it 

considers were important contributors to that progress. 

12. In summary, the changes agreed by the planners and outlined in the 

Conferencing Statement resolve Progressive's earlier concerns with the 

Proposal in terms of its overall structure and purpose, and its approach to 

commercial activity and car based travel. 

13. It is understood that further conferencing is to occur on 22 December 2014, 

which may result in further agreement between the planners, including in 

relation to urban design matters. 

5 Contained in Annexure A to the rebuttal evidence of Mr Peter Eman dated 27 November 
2014. 
6 Progressive's Opening Legal Submissions (dated 9 December 2014), at [13]. But also 
noted support for the Property Council's proposed Policy 3.4.5.1. 
7  'bid, at [9]. 
8 /bid at [11]. 
9  lbid, at [12] and [15]. 
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14. 	Given the broad scope of the submissions made on the Proposal, in my 

submission, the changes set out in the Conferencing Statement, are within 

that scope, and are on the Proposal or are consequential to the 

submissions. 

APPLICABLE LEGAL PRINCIPLES 

	

15. 	In my submission, the correct approach for determining which plan 

provisions are appropriate is the Environment Court's revised formulation 

of the Long Bay test in Colonial Vineyard Ltd v Marlborough District 

Counci1,10  modified to reflect other statutory documents that are relevant to 

the Canterbury Region and that the Council and Panel (in this instance) 

must comply with (i.e. in terms of clause E of the testi). 

	

16. 	In this regard, it is submitted that the following statutory provisions are 

particularly relevant to the Panel's decision-making: 

(a) section 23 of the Christchurch Earthquake Recovery Act 2011 

(CER Act), which requires that any decision on the Proposal must 

not be inconsistent with the Christchurch Central Recovery Plan 

and the Land Use Recovery Plan (LURP);12  and 

(b) clauses 6 and 14 the Canterbury Earthquake (Christchurch 

Replacement District Plan) Order 2014 (Order), which require that 

particular regard must be had to the Statement of Expectations.13  

"Process Policy" and Recovery Provisions 

	

17. 	Progressive supports the Conferencing Statement's inclusion of: 

(a) a "process policy", Policy — Resource Management Processes14 ; 

and 

(b) a recovery objective, Objective — Enabling Recovery, and the 

associated Policy— Commercial and Industrial Capacity15 . 

10  [2014] NZEnvC 55. 
11  Which is set out in Schedule 2, page 22, of the Crown's opening legal submissions 
dated 4 December 2014. 
12  Clause 14 of the Canterbury Earthquake (Christchurch Replacement District Plan) Order 
2014 directs that in making decisions on a proposal, the Panel must comply with section 
23 of the CER Act as if it were making a decision under Schedule 1 of the RMA. 
13  Contained in Schedule 4 of the Order. 
14  Page 1 of the Conferencing Statement. 
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18. 	Progressive considers that these inclusions directly address the concerns 

raised in the joint statement of evidence of Mr Jones and Mr Chrystal in 

relation to the critical "gap" in the strategic policy framework concerning the 

role of regulatory processes in enabling recovery.16  

	

19. 	In my submission, the agreed provisions are consistent with the LURP, 

give appropriate weight to and therefore meet the Statement of 

Expectations as follows: 

(a) Policy — Resource Management Processes codifies Action 45 of the 

LURP17  and clauses (a) and (f) of the Statement of Expectations. 

(b) Objective — Enabling Recovery addresses the matters of timely 

recovery and the sufficiency of development capacity to foster 

wellbeing, drawing on clauses (a), (d) and (e) of the Statement of 

Expectations. 

(c) Policy — Commercial and Industrial Capacity codifies Action 24 of 

the LURP18  and clause (e) of the Statement of Expectations. 

	

20. 	To this end, it is submitted that the agreed provisions comply with the 

directions of section 23(1) of the CER Act and clause 6(2) of the Order. 

	

21. 	These inclusions will also ensure that the vertical integration of objectives, 

policies, rules and methods across the Replacement Plan is achieved, as 

required by section 75 of the Resource Management Act 1991. 

	

22. 	Attached as Annexure A to these submissions are Actions 24 and 45 of 

the LURP for the Panel's convenience. 

Commercial Activity 

	

23. 	In relation to commercial activity, the Conferencing Statement records the 

agreement to include Objective - Business and Economic Prosperity19  and 

Policy — Business Development20  in the Proposal. 

15  Page 2 of the Conferencing Statement. 
16 Joint Statement of Evidence of Jason Jones and Dean Chrystal, at [20]. 
17  Set out in Annexure A to these submissions. 
18 ibid.  

19  Page 4 of the Conferencing Statement. 
20 Page 6 of the Conferencing Statement. 
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24. 	Progressive supports these inclusions as it considers they better give effect 

to the Canterbury Regional Policy Statement (CRPS) than the notified 

version of the Proposal and subsequent revisions proposed in evidence by 

the Council's witnesses. 

	

25. 	In particular, it is submitted that: 

(a) 	clause (ii) of the agreed Policy — Business Development: 

(i) recognises that the distribution of commercial activity, 

including retail activity, is an issue of importance to 

Christchurch.21  

(ii) provides an appropriate level of direction on how the 

distribution of commercial activity should occur that is 

consistent with the CRPS. 

(b) 	clause (vi) of the agreed Policy appropriately reflects and gives 

effect to the directions of the CRPS concerning the location of out-

of-centre commercial development (i.e. the "significant effects 

test").22  

Car Based Travel and Urban Design 

	

26. 	As outlined in opening legal submissions, Progressive wishes to ensure 

that the Proposal's approach to car based travel and urban design strikes 

the correct balance between the directions contained in the higher order 

planning documents (i.e. CRPS and LURP) and the Statement of 

Expectations. 

	

27. 	Progressive considers that clause (iv) of the planners' agreed Policy — 

Accessible Development23  achieves the correct balance, by tempering the 

requirement for the location and design of development to reduce 

dependency on private motor vehicle use with the inclusion of a "where 

practicable" qualifier. 

21  A point accepted by Council's retail expert, Mr Heath, under cross-examination (Hearing 
Transcript (2 December 2014), page 235, lines 22 to 23. 
22  Objective 6.2.5 and Policies 6.3.6 and 6.3.8 of the CRPS. 
23  Page 6 of the Conferencing Statement. 
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28. In my submission, the inclusion of this qualifier better reflects the directions 

of the CRPS for car based trave124  and clause (a)(i) the Statement of 

Expectations (reduced prescriptiveness of development controls). 

29. In the absence of an agreement between the planners on urban design 

matters, Progressive supports both the revisions to Policy 3.6.1.5 proposed 

by Mr Peter Eman25  and the Property Council's proposed Policy 3.4.5.126. 

30. In my submission, both versions of the policy provide a balanced outcome 

which reflects the directions of the CRPS27  while giving appropriate weight 

to the Statement of Expectations, particularly clause (a)(ii) .28 

CONCLUSIONS 

31. In my submission, the objectives and policies referred to in these 

submissions (as recorded in the Conferencing Statement, and in relation to 

urban design, as proposed by the Council and the Property Council in 

evidence), are consistent with the LURP, give effect to the CRPS, give 

appropriate weight to and meet the Statement of Expectations, and will 

overall ensure the promotion of the sustainable management of the 

Christchurch District's resources. 

32. Accordingly, Progressive respectfully requests that the Panel endorses 

those provisions. 

24 
 Objective 6.2.4 (Integration of transport infrastructure and land use) and Policy 6.3.2 

(Development form and urban design). 
Rebuttal Evidence of Mr Eman, Annexure A, at pages 33 and 34. Evidence of Mr 

Chrystal, at [63]. 
26 

 As contained in the evidence in chief for Mr Matthew Bonis for the Property Council 
dated 25 November 2014 
27  Objectives 6.2.2 (Urban form and settlement pattern) and 6.2.6 (Business land 
development) and Policy 6.3.2 (Development form and urban design) and Policy 6.2.6 
(Business land). 

Evidence of Mr Bonis, Annexure D, at pages 36 and 37. Evidence of Mr Chrystal, at 
[63]. 
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Annexure A - Land Use Recovery Plan (Extracts) 

Action 24: Christchurch City Council district plan review 
Christchurch City Council to enable in the next review of its district plans the following 
measures: 
Rebuilding of existing business areas 
i. existing industrial activities in business zones 
ii. comprehensive developments in existing urban business areas, including brownfield sites 
iii. clarity and certainty about urban design requirements in key activity centres and other 
business zones 
Revitalising centres 
iv. zoning that defines the extent of each key activity centre 
v. planning provisions for key activity centres and neighbourhood centres that have 
undergone a suburban centre masterplan process 
vi. mixed-use development within key activity centres 
Greenfield priority areas for business 
vii. outline development plans to establish the broad land use pattern within the Homby and 
Belfast greenfield priority areas for business shown on map A, appendix 1, including 
consideration of wider connectivity to surrounding areas and networks 
viii. an integrated approach to greenfield priority areas for business that are located near 
Christchurch Airport 
ix. zoning provisions for other greenfield priority areas for business shown on map A, 
appendix 1 
x. thresholds for commercial activities in greenfield priority areas for business where these 
are considered necessary to avoid reverse sensitivity effects or effects on the viability of 
key activity centres. 

To be completed by 
April 2016 

Outcomes: 1, 3, 4, 5, 7, 8, 11, 12, 13, 14, 15 

Action 45: Christchurch City Council District Plan Review 
Christchurch City Council to enable in the next review of its district plans the following 
measures, as a matter of urgency: 
• reduce consenting and notification requirements 
• address standards relating to urban design that could negatively impact upon recovery 
• provide for existing industrial activities in business zones 
• define the extent of key activity centres. 
In the prioritisation of these measures it is recognised that the policies, objectives and 
methods may be interim in nature and be superseded by subsequent amendments to the 
Christchurch City Council's District Plan. 

To be completed by 
April 2016 

Outcomes: 1, 2, 3, 4, 5, 6, 7, 8, 10, 11, 12, 14, 15 
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