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MAY IT PLEASE THE HEARINGS PANEL 

 

Introduction 

1 Faulks Investments Limited (“Faulks”) lodged a submission seeking 

amendments to the provisions of the Strategic Directions chapter of the 

proposed replacement Christchurch District Plan, which affect gravel 

extraction and its support activities.  It did so on the basis that those 

particular provisions were not the most appropriate means of giving effect to 

the various statutory provisions and documents specified under the Act.  As 

indicated in Faulks’ brief opening, that is not primarily a matter of law, but one 

of expert evidence. 

2 On the basis of the evidence presented by Faulks, and by other parties, 

Faulks respectfully submits that it has been demonstrated that the parts of 

the Strategic Directions chapter on which Faulks submitted, in their notified 

form, are not the most appropriate means of achieving that which the 

provisions are required to achieve by statute. 

3 The evidence principally relied on by Faulks is that of: 

3.1 Mr Mark Brown and Mr Corran Pyewell, called by Faulks; 

3.2 Mr Tim Ensor for Canterbury Aggregate Producers Group;  

3.3 Ms Kim Seaton for The Isaac Conservation and Wildlife Trust; 

3.4 The expert economists evidence of Mr Richard English for 

Canterbury Aggregate Producers Group; and 

3.5 Mr Jeremy Phillips for Eros Clearwater and Clearwater Land 

Holdings. 

4 Faulks’ overall submission is that amendments are required to the provisions 

affecting the strategic directions for activities such as that of Faulks and the 

quarries from which it transports aggregate.  Such amendments are required 

to ensure that those activities will be provided for in the Rural Zone in order to 

better enable recovery and on-going growth following the Christchurch 

earthquakes.  Making such amendments is more appropriate than retaining 

the Chapter on those points as notified.  It is accepted that the Panel may 

wish to record simply that changes are required in this regard, but to defer 

determination of the final appropriate wording to Stage 2.    
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Basis for Submission 

5 As indicated in Faulks’ opening, this Panel is more than familiar with the 

applicable tests to be applied to determine which provisions are the most 

appropriate for a District Plan.  For the sake of completeness, Faulks 

confirms that it relies on the law as set out in Gisborne District Council v 

Eldamos Investments Ltd CIV-2005-485-1241 as encapsulating these 

statutory requirements set out in section 32 and Part 4 of the Act in terms of 

District Plan provisions.   

6 While that authority was decided in the absence of Canterbury Earthquake 

Recovery Order and the Recovery Plans issued under that Order, it is 

submitted that this essentially changes nothing in terms of the Eldamos tests.  

It merely adds the consideration as to whether a provision is inconsistent with 

a Recovery Plan to the issues that must be considered.  It is something that 

must be considered when determining whether a provision is the most 

appropriate, in much the same way as considering consistency with Regional 

Plans as required under section 75(4)(b). 

7 In this context it is clear that the District Plan must, by virtue of section 

75(3)(c) give effect to the Canterbury Regional Policy Statement, in a way 

that is not inconsistent with a Recovery Plan. 

8 Inconsistent has been refined by the Court in Clevedon Cares Incorporated v 

Manukau City Council [2010] NZEnvC 211 as being a test which allows a 

degree of neutrality. In that case it was said that a plan change that did not 

offend the superior planning instrument could be acceptable, rather than 

requiring a positive implementation.   

9 The requirement is thus to identify and adopt those provisions which most 

appropriately give effect to part 2, including as expressed through any 

National Policy Statement and the Canterbury Regional Policy Statement, 

without being inconsistent with a Recovery Plan.  The net effect of the 

evidence relied on by Faulks is that providing for gravel extraction and its 

support activities to be carried out in the Rural Zone surrounding 

Christchurch is necessary to: 

9.1 Provide for the most efficient and cost effective supply of aggregate 

and clean fill disposal provision services which are essential to 

earthquake recovery within the metropolitan open limits (see 

transcript of 10.12.14, Mr English at pages 829 and 832).  
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9.2 Provide for on-going recovery and subsequent recovery – triggered 

growth within the Metropolitan Urban Limits (“MUL”) (see response to 

questioning by Judge Hassan, transcript of 10.12.14 pages 833 and 

834); 

9.3 Give effect to the RPS’s acknowledgement of gravel extraction and 

its support activities as rural activities which are appropriate in the 

rural zones (evidence of Mr Mark Brown at section 5). 

10 The response of the Christchurch City Council’s expert evidence by way of 

Mr Eman has principally been to say that matters concerning the rural zones 

are to be dealt with in stage 2 and cannot be addressed as part of the current 

hearing.  That is despite the fact that the CCC notified a version of the 

Strategic Directions chapter which has provisions specifically addressing the 

rural zones (see Strategic Outcomes 3.4.1.3 and 3.4.4.3, and Objectives 

3.6.1 and 3.6.2).   

11 As a result, the City Council has not provided the type of evidence that would 

be required to contradict the evidence relied on by Faulks as identified above.  

Specifically, there is no evidence that is capable of demonstrating that 

providing for these rural activities in the rural zone will be contrary to a 

Recovery Plan.  On the contrary, while the land use Recovery Plan remains 

silent as to positive directions to provide for such activities in the rural zones, 

it does aim to enable recovery to occur within the MUL’s.  Also, it was 

unnecessary to include this within the Land Use Recovery Plan, because the 

RPS, to which the District Plan must give effect, already recognises such 

activities as appropriate within the rural zones. 

12 While it is accepted that the thrust behind the Land Use Recovery Plan is to 

concentrate urban economic activity within metropolitan urban limits and 

designated areas for such activities, it would be entirely wrong to use that to 

say that rural activities such as gravel extractions and its support activities 

must therefore also be encouraged to locate within urban centres. 

13 On a practical level it is simply a matter of logic that the more quickly, 

efficiently and economically gravel needed to construct these economic areas 

within the MUL’s can be provided, the better the re-establishment of these 

centres is going to occur.  That would suggest that if anything, enabling these 

rural activities that support growth within the MUL’s to occur is consistent with 

what is required under the LURP. 
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14 On the evidence referred to, providing for gravel extraction and its support 

activities within the rural zones will also achieve the enabling requirements of 

section 5, as well as the efficiency requirements of section 7(b) and the 

recognition of finite characteristics in 7(c).  

Consequences 

15 It is necessary to amend the provisions affecting gravel extraction and its 

supporting activities so that they appropriately achieve what is required of 

them by Statute.  Amending them in the way proposed by Faulks will render 

those provisions more appropriate than they currently are.  The amendments 

sought by Isaacs in particular will also render them more appropriate. 

16 The Panel had some concerns regarding the definition amendments 

supported in Faulks’ further submission to Isaacs’ submission.  The point 

behind Faulks further submission was that those amendments better gave 

effect to the RPS’s definition of rural activities than what was notified.   The 

notified definitions incorrectly classified the rural activities of gravel extraction 

support activities as industrial activities and Faulks supported Isaacs’ 

addressing of that.  

17 At the same time it is also accepted that the definitions should be sufficiently 

clear that they do not inadvertently classify urban activities as rural.  Care 

should be taken to ensure that whatever form such clarification might take, it 

does not inadvertently exclude activities such Faulks’ activity, simply by virtue 

of the fact that they are not undertaken by the gravel extractor and do not 

occur on the same site as the gravel extraction.  Mr Pyewell’s evidence and 

Mr Brown’s answers to Counsel’s re-examination made it clear that Faulks’ 

activity, which is not undertaken by a gravel extractor or on a quarry site, is 

still very much a rural activity this is most appropriately provided for in the 

rural zone, where the gravel extraction occurs.    

Decision by Panel 

18 It is noted that the formal record of Planners’ Caucusing records agreement 

that a rural objective and policies are required, but that this would be more 

appropriately included in Phase 2.  Attachment 1 of the statement includes 

agreement on a number of amendments required, in the light of which it 

seems highly likely that Phase 2 will include amendments that do address the 

issues behind the relief sought by Faulks.   

19 Examples include the agreed wording of the “Objective – Enabling 

Recovery”, which now places an emphasis on efficient recovery, as well as 
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supporting transport.  It is also noted that there is agreement on a specific 

policy for aggregate, which recognises the necessity of aggregate extraction, 

processing and associated transportation of product to support recovery. 

20 In view of this it is recognised that it would be expected that wording 

achieving the outcomes sought through Faulks’ relief may well be included in 

the version notified in Phase 2.  On this basis, Faulks accepts that the Panel 

may wish to provide for the City Council to notify wording that gives effect to 

those agreed directions, through Phase 2.  Should the Panel be minded to do 

this, then Faulks simply requests that the Panel specifically recognises in its 

decision on Phase 1 the appropriateness of providing for gravel extraction 

and its support activities in the rural zone, along with an expectation that this 

will occur through provisions in Phase 2.  

Dated  22 December 2014  

 

J M van der Wal 

Solicitor for Faulks Investments Ltd 


