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CLOSING LEGAL SUBMISSIONS ON BEHALF OF CHRISTCHURCH 
INTERNATIONAL AIRPORT LIMITED

1 These closing legal submissions on behalf of Christchurch 
International Airport Limited (CIAL) will sum up issues raised during 
the course of this Strategic Directions hearing.

2 These submissions will:

2.1 comment on the outcome of planning conferencing;

2.2 briefly discuss Policy 3.6.2.8;

2.3 address submitter issues (Independent Fisheries Limited and 
Eros Clearwater Holdings Limited/Clearwater Land Holdings 
Limited); and 

2.4 address the need for bird strike provisions in the Strategic 
Directions chapter. 

3 Counsel for CIAL relies on our opening legal submissions as an 
introduction and overview of the relevant issues with the Strategic 
Directions chapter.

4 Other than where addressed in these submissions, Waterloo 
continues to seek all relief as set out in its submission and further 
submission, including as amended in the evidence of Mr Matt 
Bonis.1

PLANNING CONFERENCING

5 CIAL is generally comfortable with the outcome of the planners 
conferencing2, as contained in the Planning Expert Conferencing 
Statement Drafting of Proposals 1-3.  In particular, CIAL supports:

5.1 the inclusion of specific ‘Recovery’ focussed objective and 
policies, to rectify a significant omission in the notified version 
of the Chapter;

5.2 the specific Infrastructure Objective and Policies 1-3 are an 
improvement on the previous mediated version; and

5.3 the retention of the policy framework of “avoiding noise 
sensitive activities within the 50 dBA Ldn noise contour for 
Christchurch International Airport”.  CIAL does not however 

1 Statement of Evidence of Matthew Bonis on behalf of Christchurch International 
Airport Limited, 25 November 2014
2 As recorded in the Planning Expert Conferencing Statement Drafting of Proposals 1-
3 Regarding Strategic Directions, 17 December 2014
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support the exemption from this Policy for “the limited extent 
of activities authorised within the Open Space 3D 
(Clearwater) Zone.  This Clearwater exemption will be 
discussed later in these submissions.

6 It is submitted that the standalone Infrastructure Objective and 
Policies more appropriately meet and are consistent with the 
Statement of Expectations in Schedule 4 of the Canterbury 
Earthquake (Christchurch Replacement District Plan) Order 2014.  
In particular, the specific reference to the 50dBA Ldn noise contour 
is important in this regard, as it:

6.1 clearly articulates a policy approach that will inform how 
resource consent decisions are made (Schedule 4, clause 
(a));

6.2 is a policy that clearly states the outcome intended for 
Christchurch – specifically the area surrounding the Airport, 
(Schedule 4, clause (b)); and 

6.3 is in a form that uses clear, concise language and is easy to 
use (in conjunction with provisions to be determined in later 
Chapters) (Schedule 4, clause (i)).

7 It is submitted that a separate Infrastructure objective and policy 
(e.g. in the form agreed by the planner conferencing) would also be 
consistent with Schedule 4 clause (a) and (i), as it more clearly 
(that the notified version of this Chapter) articulates the key issues 
for infrastructure.  

POLICY 3.6.2.8(C)

8 For the reasons set out in CIAL’s opening legal submissions, there 
has been some discussion of whether it would be appropriate to 
entirely remove Policy 3.6.2.8(c), and the specific reference to the 
50 dBA Ldn contour, from the Strategic Directions Chapter.3  CIAL 
opposes such an approach.

9 As discussed during CIAL’s presentation to the Panel, during the 
lifetime of the operative City Plan, CIAL has been criticised for not 
having specific policy in the City Plan for avoiding sensitive activities 
within the 50 contour.  CIAL has gone through a number of years to 
litigation to not only have the 50 contour recognised and provided 
for in planning documents as the relevant contour, but to obtain the 
specific ‘avoidance’ policy in the City Plan.  It is submitted that to 
not have Policy 3.6.2.8(c) in the Strategic Directions chapter would 
be a significant step backwards in terms of recognising and 

3 Opening legal submissions on behalf of Christchurch International Airport Limited, 
dated 15 December 2014, paragraphs [28]-[37]
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providing for the Airport as significant infrastructure in the 
Replacement District Plan.  

10 Further, this Chapter is simply the most obvious place to put the 
policy (as opposed to a number of duplicate policies spread through 
the Plan’s chapters) and is consistent with the Minister’s 
expectations for a Plan that is clear and concise in its direction and 
easy to use.4

CLEARWATER

11 The Hearing Panel will be well aware of the ‘Clearwater issue’, which 
has been discussed on a number of occasions during the course of 
Hearing 1.

12 As this issue has been traversed at length, including in CIAL’s 
opening submissions5, the following is a brief summary:

12.1 Clearwater’s original submission on the Replacement District 
Plan sought an amendment to Policy 3.6.2.8(c) to exempt the 
‘Open Space 3D Clearwater Zone’ from the policy of avoiding 
noise sensitive activities under the 50 dBA Ldn contour.

12.2 Clearwater, through legal submissions, confirmed that it is 
not Clearwater’s current intention to “seek unlimited 
residential development rights at the Resort” as that would 
undermine the goal of an integrated resort to contain a 
“balance of residential, resort hotel, conference and office 
facilities…”.6  Clearwater’s future intention cannot however be 
known or predicted with any such certainty and it is not clear 
whether Clearwater represents all owners of land within the 
zone.  CIAL assures they do not.

12.3 CIAL (and CCC7) consider Policy 3.6.2.8 must give effect to 
the Canterbury Regional Policy Statement (RPS), in particular, 
RPS Policy 6.3.5(4).  That is, the RPS policy states noise 
sensitive activities must be avoided within the 50 dBA Ldn 
contour, unless they fall within the 3 exemptions listed in this 
RPS policy8.  The Open Space 3D Clearwater Zone does not 

4 Canterbury Earthquake (Christchurch Replacement District Plan) Order 2014, 
Schedule 4
5 Opening legal submissions on behalf of Christchurch International Airport Limited, 
dated 15 December 2014, paragraphs [26.1]-[26.5].
6 Opening legal submissions on behalf of Eros Clearwater Holdings Limited and 
Clearwater Land Holdings Limited, 11 December 2014, at paragraph [9]
7 Opening representations / legal submission for Christchurch City Council, 2 
December 2014, paragraph [10.1]-[10.13]

8 Within an existing residentially zoned urban area, residential greenfield area 
identified for Kaiapoi, or residential greenfield priority area identified in Map A.
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fall within one of these listed categories and Clearwater is 
therefore concerned that, without an exemption for 
Clearwater in Policy 3.6.2.8(c), limited residential and other 
development at Clearwater could not be provided for in later 
Chapters.

12.4 CIAL is not seeking to unduly restrict development at 
Clearwater.  CIAL simply requests that the Replacement 
District Plan provides for and authorises no more than what 
was authorised under the operative City Plan through 
Variation 93.  This position was confirmed by Mr Boswell on 
behalf of CIAL when he was cross-examined by Mr Cleary on 
behalf of Clearwater.9  As the Clearwater Zone is in Stage two 
and Clearwater have not articulated what they seek to do in 
the future (other than it will not be unlimited residential 
development), CIAL cannot be certain what Clearwater’s 
future intentions are for the Zone and what they will seek 
through Stage two.

12.5 As already discussed, at the planning conferencing an 
exemption was added to the Infrastructure Policy 2 to include 
an exemption for “the limited extent of activities authorised 
within the Open Space 3D (Clearwater) Zone”.  It was 
recorded in the comment box accompanying this Policy that: 

“Matt Bonis, Peter Eman and Jeremy Phillips disagree 
as to the extent to which ‘authorised’ is needed or 
more specific definition is required in this policy. This is 
a matter that may be resolved in Phase 2 when 
considering provisions for Clearwater.”

12.6 CIAL recognises this addition to the Policy may resolve 
Clearwater’s concerns.  However CIAL considers the wording 
of the exemption is too loose, without either knowing what 
will be authorised in the Open Space chapter, or tying this 
“limited extent of activities” back to what was authorised 
under Variation 93.  CIAL considers that provided this 
exemption in the Infrastructure Policy 2 (or Policy 3.6.2.8(c) 
depending which version of the Chapter is used) is limited to 
what was provided for through Variation 93, then this is 
acceptable and should alleviate Clearwater’s concerns.  CIAL 
however still considers such an exemption would not give 
effect to the RPS.  CIAL therefore considers the Policy could 
be amended as follows (CIAL’s additions bold and 
underlined):

9 Transcript of Proceedings, 15 December 2014, page 1054 (lines 6-45) and page 
1055 (lines 1-20)



6

100101339/613459.2

Avoid the adverse effects, including reverse sensitivity effects, of 
activities on the efficient and effective functioning, maintenance and 
upgrading of strategic infrastructure, including through:

(a) Avoiding noise sensitive activities within the Lyttelton Port 
Influences Overlay area;

(b) Managing activities to avoid adverse effects on the 
National Grid, including by identifying a buffer corridor within 
which sensitive activities will generally not be provided for;

(c) Avoiding noise sensitive activities within the 50dBA Ldn 
noise contour for Christchurch International Airport, except

(i) within an existing residentially zoned urban area; 
or

(ii) a Residential Greenfield Priority Area identified in 
the Canterbury Regional Policy statement Chapter 6, 
Map A dated 2013; or

(iii) The limited extent of activities authorised1 within 
the Open Space 3D (Clearwater) Zone.

_________
1 ‘Authorised’ means 

The scale of building development in the Open Space 3D 
(Clearwater) Zone shall not exceed: 

that authorised under Variation 93 to the Operative 
Christchurch City Plan.

12.7 In the alternative, it is submitted that no exemption should 
be provided for Clearwater at this stage.  Instead, when the 
Panel are considering the Open Space Zones in Stage two, 
the Panel could revisit whether it is appropriate to include 
such an exemption.  Such an exemption could then be 
specific to the number of resort hotel rooms and residential 
units authorised under the contour.

12.8 To reiterate, it is not acceptable to have a loose and open-
ended Clearwater exemption in the form contemplated by the 
planning conferencing.

13 There also seemed to be a lack of clarity during the cross-
examination of Mr Rhys Boswell by Clearwater’s legal counsel as to 
the purpose of the 50 dBA Ldn contour as a planning tool.  That is, 
CIAL considers the air noise contour is a future-proofing, planning 
tool to control land use in the vicinity of the Airport and:
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13.1 the use of the 50 dBA Ldn contour is appropriate in 
determining where noise sensitive uses should be located. 
The Court in Robinsons Bay10 for example found that the Ldn 
50 dBA was the most appropriate level to set the point at 
which new residential zoning is avoided or discouraged, 
observing that such an approach reflected the best approach 
in terms of the Resource Management Act of achieving 
sustainable management of physical resources;  

13.2 there is a long history of cases related to planning and the 
effects of aircraft noise from planes arriving and departing 
from Christchurch International Airport.  These effects include 
amenity, adverse health effects, reverse sensitivity and 
ultimately, the potential for restrictions being placed on 
Christchurch International Airport; 

13.3 CIAL’s concerns around development of sensitive activities 
within the 50 dBA Ldn contour are more specifically:

(a) the adverse effects people living within the contours 
will receive in terms of effects on amenity (annoyance) 
or health through being subjected to noise from aircraft 
arrivals and departures; and

(b) the risk (separate to the above) that adverse effects 
may lead to an increase in the incidence of complaints 
about noise and/or indirect pressure for CIAL to take 
steps to curb, curtail or amend its operations; 

13.4 updated noise contours (as developed by an Expert Panel 
following an appeal in relation to the Foster matter11) have 
been included in the Land Use Recovery Plan (LURP) and the 
proposed Replacement District Plan. The LURP, in particular, 
confirms that the 50 dBA Ldn is the appropriate point to 
control noise sensitive activities; and

13.5 the noise contours will be the subject of a future hearing in 
this Replacement District Plan process.  However it is critical 
for the Panel to be aware that the 50 dBA Ldn contour line is 
determined based on levels of noise arising from future (and 
increased numbers) of aircraft movements, rather than 
current aircraft movements, or aircraft movements as they 
were at the time the contours were modelled.  For that 
reason, annoyance from aircraft movements may not 
currently be an issue within parts of the contour, but as 
aircraft movements increase over time, levels of annoyance 

10 Robinsons Bay Trust v Christchurch City Council (Unreported, Environment Court, 
C60/2004, 13 May 2004)  
11 See Appendix 1 and later in these submissions.
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are likely to increase.  Appropriate land use controls through 
the District Plan must therefore be in place now to restrict 
future development of sensitive activities in areas that are 
likely to be affected by increased aircraft movements in the 
future.  It is submitted that, while Clearwater may maintain 
that there have currently been no complaints by their 
residents about aircraft noise, this is based off residents’ 
experience with current aircraft operations and does not 
reflect the future environment when levels of aircraft 
movements increase.

14 In conclusion, it is submitted that the 50 dBA Ldn contour is a 
critical planning and land use control for CIAL.  It is essential that 
the already established policy of avoiding noise sensitive activities 
within the contour is provided in the Strategic Directions.  While 
CIAL does not consider including an exemption from this Policy for 
Clearwater is consistent with the RPS, if the Hearing Panel are so 
minded to include an exemption, it should be in the form suggested 
in these submissions and be limited to what was authorised through 
Variation 93.  CIAL does not support a potentially open ended 
exemption such as that proposed by the planning conferencing.

INDEPENDENT FISHERIES LIMITED

15 CIAL’s opening legal submissions provided an overview of the 
Independent Fisheries judicial review proceedings, including that 
Independent Fisheries were unsuccessful in the High Court.12  
Independent Fisheries requested that consideration by the Hearing 
Panel of all provisions relating to the 50 dBA Ldn noise contour be 
deferred until the outcome of IFL’s judicial review proceeding and 
appeals is determined.

16 CIAL can update the Hearing Panel on this matter, as Independent 
Fisheries lodged a Notice of Appeal with the Court of Appeal on 10 
December 2014.  

17 CIAL is aware that Independent Fisheries are yet to play a 
substantive role in the Strategic Directions chapter to date.  CIAL 
does however anticipate that Independent Fisheries will lodge 
closing legal submissions and in anticipation of this, it is reiterated 
on behalf of CIAL that it would not be appropriate for the Hearing 
Panel to defer considering any provisions relating to the 50 dBA Ldn 
noise contour until after the Court of Appeal hears and determines 
Independent Fisheries’ appeal. 

12 Independent Fisheries Limited v The Minister for Canterbury Earthquake Recovery 
& Ors [2014] NZHC 2810  
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BIRD STRIKE RISK

18 The Strategic Directions provisions in the Joint Statement released 
following the planning conferencing did not contain policy guidance 
on bird strike.

19 CIAL will be providing evidence on bird strike at later hearings for 
the Replacement District Plan, however in summary:

19.1 CIAL has a responsibility to provide a safe airport operating 
environment and therefore must actively work to minimise 
the threat and incidence of bird strike around Christchurch 
Airport.  Bird strike risk is a key threat to the safe operation 
of Christchurch International Airport. Even if the risk of strike 
in a statistical sense is relatively low, it is beyond dispute that 
a single strike will have catastrophic effects.

19.2 Under Civil Aviation Authority (CAA) rules, CIAL must hold a 
current aerodrome operating certificate to operate as an 
airport (CAR Part 139 Aerodromes – Certification, Operations 
and Use).  An important part of this process was the 
preparation of operating manuals required to implement 
quality assurance principles for airport operations.  The CAA, 
to ensure CIAL’s continued compliance with CAR Part 139, 
carries out regular audits of the airport and its management 
processes including bird hazard.  Therefore under CAA rules, 
CIAL must actively work to minimise the threat and incidence 
of bird strike.  

19.3 Over time, with the development of newer generation turbine 
engines, the speed of aircraft increased and engine noise 
levels dropped.  Aircraft simply became too quick and too 
quiet for birds to sense and avoid.  Birds inadvertently 
became a serious threat to aircraft safety as strikes became 
more frequent and more serious, warranting the need for 
increased bird management around airports.

19.4 Birds are attracted to areas around CIA for a number of 
reasons including food sources, surface water and suitable 
habitat.  Accordingly, bird strike that occurs, for example 
through the creation of water bodies, refuse dumps, landfills, 
sewage treatment and disposal, and agricultural activities, will 
clearly affect the ability of CIAL to provide this safe 
environment. 

19.5 CIAL is therefore heavily involved in bird management around 
the airport, including a wildlife management programme, 
active monitoring, shooting programmes, use of bird scaring 
devices and active pasture management.  
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19.6 Of particular concern to CIAL in recent times is the steady 
increase in what is referred to as pest bird species in the 
Northwest and West sectors of Christchurch.  That is species 
which pose a danger to aircraft such as Gulls of various 
species, Canada Geese, introduced and indigenous Water 
Fowl, Spurwinged Plover, and Magpies.  With the alarming 
increase in Canada Geese numbers, more attention has been 
given to bird numbers and bird movement monitoring on the 
Waimakariri River, Brooklands Lagoon, Travis Swamp, the 
Avon, Heathcote, Estuary, Rotokohatu Twin Lakes, the 
Groynes, Clearwater Resort and Styx Mill Road Reserve. 

19.7 Birds have been observed flying to and from Travis Wetland, 
the Estuary and Brooklands in and over the city to Ellesmere 
to the west and northwest of CIA, to the Styx 
Mill/Groynes/Waimakariri areas early in the morning, before 
and after sunrise and in the evening about and after sunset.  
In addition as Canada Geese numbers build up on Lake 
Ellesmere (Te Waihora), they have been observed flying in 
north-south directions to the west of CIA.  

19.8 CIAL is also a regular participant in planning processes which 
involve the potential creation of water bodies or other suitable 
bird habitat.  CIAL has in particular, been forced to attend a 
significant number of plan change and resource consent 
hearings in the Christchurch, Selwyn and Waimakariri 
Districts to ensure the decision contains adequate bird strike 
risk management provisions.  CIAL is therefore seeking to 
avoid such a process in the future by having adequate 
provision in the Replacement District Plan.  Like the 50 dBA 
Ldn noise contour, managing bird strike risk is a matter to be 
controlled across a number of Zones and Chapters in the 
Plan.  It is therefore submitted that guidance in the Strategic 
Directions chapter is appropriate to provide high level 
guidance and direction on this issue, in a manner that will 
support the future hearings for this Plan.

19.9 Such a policy would also clearly articulate a policy approach 
that will inform how resource consent decisions are made 
(consistent with the Minster’s Expectations in Schedule 4, 
clause (a)).

20 It is therefore submitted that, depending on the form of provisions 
used by the Panel (that is, either the notified version of the Plan, or 
the separate Infrastructure Objective and Policies from the planning 
conferencing), the following relief should be included in the Chapter 
(CIAL’s additions bold and underlined):

20.1 Policy 3.6.5.8(e):13



11

100101339/613459.2

(e) Ensure the threat of bird strike to Christchurch 
International Airport operations is minimised through 
the management of Bird Strike Risk Activities. 

OR:

20.2 Infrastructure Policy 2: 

Avoid the adverse effects, including reverse sensitivity 
effects, of activities on the efficient and effective functioning, 
maintenance and upgrading of strategic infrastructure, 
including through:

…

(d)  Ensuring the threat of bird strike to 
Christchurch International Airport 
operations is minimised through the 
management of Bird Strike Risk Activities.

21 In accordance with CIAL’s specific relief lodged on 19 December 
2014, CIAL continues to seek to manage bird strike risk within 13km 
of the Airport, based on international guidance and best practice.  
These provisions (in particular, the 13km control area) are not a 
relevant consideration for this current hearing, other than to the 
extent that CIAL’s later evidence and submissions to the Hearing 
Panel would be greatly assisted by a Strategic Directions policy 
recognising the need to manage the bird strike risk to Christchurch 
International Airport.  For the purposes of this hearing, the Panel 
should recognise that Policy guidance is needed for this issue, to 
ensure CIAL are able to provide a safe airport operating 
environment.

Dated:  22 December 2014

_______________________________
JM Appleyard
Counsel for Christchurch International Airport Limited

13 See Statement of Evidence of Matt Bonis on behalf of Christchurch International 
Airport Limited, 25 November 2014, paragraph [69]


