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MAY IT PLEASE THE HEARINGS PANEL: 

Introduction 

1 	These legal submissions are made on behalf of the Canterbury Regional 

Council ("Environment Canterbury" or "ECan") in respect of the Strategic 

Directions Proposal of the proposed Christchurch Replacement District 

Plan (pRDP). 

2 	As indicated by Memorandum of Counsel dated 20 November 2014, 

ECan proposes to present legal submissions only once on this proposal, 

unless further closing legal submissions are required by the Hearings 

Panel. 

3 	The matters dealt with in these legal submissions include: 

(a) ECan's interest in the Strategic Directions Proposal; 

(b) The relevant legal framework with a particular focus on the Land 

Use Recovery Plan (LURP) and the Canterbury Regional Policy 

Statement (CRPS); 

(c) Key areas of concern with changes sought to the Proposal 

including those relating to: 

The structure of Chapter 3; 

Natural Hazards; 

Strategic Infrastructure; and 

Process provisions. 

(d) An update on the amendments proposed by ECan to the CRPS in 

accordance with Action 46 of the LURP; and 

(e) The Lyttelton Port Recovery Plan. 

ECan's interest in the Strategic Directions Proposal 

4 	ECan was part of a Collaborative Advisory Group (CAG) established by 

the Christchurch City Council (CCC). 1  This consultation was for the 

1 The Collaborative Advisory Group included representatives from Christchurch City 
Council, Canterbury Regional Council, Canterbury Earthquake Recovery Authority, Te 
Runanga o Ngai Tahu, Selwyn District Council, Wainnakariri District Council, New 
Zealand Transport Agency and Minister for the Environment (in an observatory role 
only). 
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purposes of Clause 1 of Schedule 1 of the Canterbury Earthquake 

(Christchurch Replacement District Plan) Order 2014. 

5 	ECan provided comment throughout the consultation process, with a 

particular focus on implementing the Canterbury Regional Policy 

Statement (CRPS). 

6 	ECan lodged a submission in support of the notified version of the 

pRDP, subject to some specific amendments relating to natural hazards, 

urban form and transport. 

7 	ECan has considered the evidence that has been produced by the 

parties, and recognises the need for some amendments to be made to 

the Strategic Directions Proposal to better give effect to the CRPS and 

better enable recovery. 

8 	It is submitted that it is important to ensure that the Chapter provides the 

necessary strategic direction for the specific chapters of the Plan, but at 

the same time does not inadvertently foreclose appropriate planning 

responses to resource management issues, where these are to be 

considered in more detail later in this process. 

Relevant Legal Framework 

9 	The relevant legal framework has been outlined in the legal submissions 

for both Christchurch City Council (CCC) and the Crown. I do not intend 

to repeat this other than to re-iterate that there is a hierarchy of higher 

order statutory documents that require different levels of consideration 

by the Panel. 

10 	It is submitted however, there is no serious tension between the relevant 

statutory documents. Whilst they may have been prepared in the 

context of different legislation, the outcomes sought by the various 

documents are not in significant conflict with each other. 

11 	Of particular interest to ECan within this hierarchy, is that the Strategic 

Directions Proposal gives effect to the CRPS and that any decision 

made by this Hearings Panel is not inconsistent with the Land Use 

Recovery Plan (LURP) in accordance with section 23(1) of the 

Canterbury Earthquake Recovery Act 2011 (CER Act). 
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Land Use Recovery Plan 

12 	The LURP was approved by the Minister for Canterbury Earthquake 

Recovery under the CER Act and gazetted on 6 December 2013. 

13 	The purpose of the LURP is to provide direction for residential and 

business land use development to support recovery and rebuilding 

across metropolitan greater Christchurch in the next 10 to 15 years. 2 

 The LURP identifies critical actions required in the short and medium 

term to coordinate and advance decision making about land use, as well 

as who is responsible for these actions and when they must be 

completed. 3  These actions are established to meet 15 outcomes and 

these outcomes form the basis against which the LURP will be 

rnonitored. 4  A copy of these LURP outcomes are attached as Appendix 

1 to these submissions for ease of reference for the Panel. 

14 	It is submitted that these recovery outcomes do not conflict with the 

other statutory documents that the Hearings Panel must consider, and in 

particular the CRPS which I now turn to. 

Canterbury Regional Policy Statement 

15 	The pRDP is required to give effect to the CRPS under section 75(3) of 

the RMA. There is no disagreement that the phrase "give effect to "is a 

strong direction and requires positive implementation of the CRPS. 5  

16 	The Chapters of the RPS of most relevance to the Strategic Directions 

Proposal are: 

(a) Chapter 6 — Recovery and Rebuilding of Greater Christchurch; 

(b) Chapter 11 — Natural Hazards. 

2 Land Use Recovery Plan, p7 at 1.1. 
3 Land Use Recovery Plan, p 7 at 1.1. 

4  Land Use Recovery Plan, p 16 at 3.3. 

5  Environmental Defence Society Incorporated v New Zealand King Salmon Company 
Limited [2014] NZSC 38 at [80]. 
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Chapter 6— Recovery and Rebuilding of Greater Christchurch 

17 	Action 44 of the LURP directed ECan pursuant to section 24(1)(a) of the 

CER Act to include a new Chapter 6 into the CRPS as set out in 

Appendix 1 to the LURP.6  

18 	In that sense, Chapter 6 is also a recovery document. However, it goes 

further than the LURP and sets out the detail of how to achieve the 

recovery outcomes sought by the LURP in the context of an RMA 

document. 

19 	The introduction to Chapter 6 states relevantly that: 

Chapter 6 provides a resource management framework for the 

recovery of Greater Christchurch, to enable and support 

earthquake recovery and rebuilding, including restoration and 

enhancement, for the area through to 2028. 

The purpose of Chapter 6 is to enable recovery by providing for 

development in a way that achieves the purpose of the Resource 

Management Act 1991. 

20 	This is illustrated in the objectives of Chapter 6: 

(a) Objective 6.2.1 provides for a land use and infrastructure 

framework to enable recovery, rebuilding and development. This 

framework includes the identification of priority areas for urban 

development and Key Activity Centres and the other matters listed 

in Clauses (3) to (12) of the Objective. 

(b) Objective 6.2.2 seeks that the urban form and settlement pattern 

in Greater Christchurch is managed to provide sufficient land for 

rebuilding and recovery needs and set a foundation for future 

growth, with an urban form that achieves consolidation and 

intensification of urban areas, and avoids unplanned expansion of 

urban areas. 

6 The Minister for Canterbury Earthquake Recovery also exercised his powers under 
section 27 of the CER to insert provisions such as the introduction and principal reasons 
and explanation into Chapter 6 that could not be inserted under section 24(1)(a) of the 
CER Act. 
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(c) Objective 6.2.6 in relation to business land development seeks to 

provide land supply for the recovery and growth of business in a 

manner that supports the settlement pattern brought about by 

Objective 6.2.2. 

(d) Objective 6.2.3 deals with sustainability and recognises the need 

to provide for quality living environments, retain identified areas of 

special amenity and historic heritage value, retain values of 

importance to Tangata Whenua, provide a range of densities and 

uses and is healthy, environmentally sustainable, functionally 

efficient and prosperous. 

(e) Objective 6.2.4 seeks that the planning of transport infrastructure 

is prioritised to ensure integration with land use and to facilitate the 

movement of people, goods and services. This is to be done while 

also providing for outcomes (1)to (6) in the that Objective. 

(f) Objective 6.2.5 seeks to support and maintain the existing 

network of centres as the focal points for not just commercial 

activities but also, community and service activities during the 

recovery period. 

21 	It is submitted that Chapter 6 requires that both recovery and longer 

term sustainable management outcomes be achieved. Further, it 

illustrates that any decisions made now in relation to recovery, will 

inform and set a foundation for the longer term growth of Christchurch. 

Chapter 11 — Natural Hazards 

22 	Chapter 11 of the RPS provides a framework for managing natural 

hazard risk in Canterbury. It sets out a hierarchy approach for dealing 

with natural hazards of avoidance, mitigation and response and 

recovery. 

23 	Natural Hazards will be dealt with in more detail in the specific Chapter 5 

of the pRDP. However, it is important to note that Method (6) of Policy 

11.3.1 requires CCC to set out objectives and policies, and may include 

methods in the pRDP to avoid new subdivision, use and development 

that does meet the criteria set out in Policy 11.3.1 for known high hazard 

areas. 
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24 	The criteria of Policy 11.3.1 provide some 'exemptions' and require 

specific planning responses in particular circumstances. As such it is 

important that these planning responses are provided for and not 

foreclosed by the provisions of this Proposal. 

25 	It is also noted that the approach in Chapter 11 of the CRPS is 

consistent with the way in which the LURP addresses how natural 

hazards need to be managed. The LURP states that: 7  

In the recovery and development of metropolitan greater 

Christchurch, it is essential to take account of areas at high risk 

from natural hazards and, where necessary, avoid development in 

those areas. 

Areas of concern with changes sought to Strategic Directions 
Proposal 

26 	With the LURP and Chapters 6 and 11 of the CRPS in mind, I will now 

turn to some of the changes sought by other parties to the Strategic 

Directions Proposal. 

27 	Given the direction for further expert conferencing on this matter I do not 

propose to comment on the detail of the various iterations of the Chapter 

that are before the Hearings Panel for its consideration. Rather, I 
consider it more useful to address some of the key issues that have 

arisen from ECan's perspective. 

Structure of the Chapter 

28 	As identified by the Panel there are three different approaches to the 

drafting of the Strategic Directions proposal. 

29 	It is considered that there may be a risk that in structuring the chapter in 

the manner proposed by the Crown and the Property Council, that a 'silo' 

approach is created to topics. The unintended consequence of this is a 

loss of integration and interconnectedness within the Chapter between 

the topics which could have flow on effects for the rest of the plan. 

7 Land Use Recovery Plan, p15 at 3.2.5. 
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30 	For example, it is important to recognise that Key Activity Centres are to 

be a focal point for community and service activities as well as 

commercial activities. This community and service activity aspect 

appears to be diluted in the Crown and Property Council approach, 

which by placing it under a business objective appears to focus more on 

business land supply in the context of centres rather than the wider role 

of these centres. 

Natural Hazards 

31 	The amendments sought by the Property Council to the Natural Hazards 

provisions of the Chapter are of particular concern to ECan. 

32 	As set out above, the RPS requires that objectives and policies be 

included in the pRDP to avoid new subdivision, use and development 

that does meet the criteria set out in Policy 11.3.1 for known high hazard 

areas. 

33 	The Property Council's proposed Objective 3.4.4 requires that the risk to 

people, property, infrastructure and the environment from natural 

hazards is reduced to acceptable levels. It does not make any reference 

to 'avoid.' 

34 	Further, the proposed Policy 3.4.4.1 does not provide clear direction that 

development is to be avoided in high hazard areas subject to the 

'exemptions' provided for in Policy 11.3.1 of the CRPS. Rather it seeks 

to 'manage to acceptable levels' the risk to people, property and 

infrastructure from natural hazard events. 

35 	It is submitted that the Natural Hazard provisions proposed by the 

Property Council would not give effect to the CRPS and could have 

consequences for the consideration of appropriate planning responses 

in the Natural Hazards chapter of this plan. 

Strategic infrastructure 

36 	Following the infrastructure mediation on 20 November 2014 a 

document was produced setting out two options for provisions in the 

Chapter relating to infrastructure. 
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37 	Option B contained the inclusion of an additional clause to the Natural 

Hazards objective 3.6.5 as follows: 

b. The risk of natural hazards to strategic and critical infrastructure 

is appropriately managed.  

38 	This amendment does not provide for avoiding as a planning response 

to the risk of natural hazards as required by Policy 11.3.1 of the RPS. 

'Appropriately managed' can be interpreted in a number of ways. For 

instance it could mean evacuation rather than avoid. 

39 	Therefore it is submitted, that the amendment sought does not give 

effect to the RPS. 

Process provision 

40 	There has been much discussion about the need for process provisions 

in the Strategic Directions Proposal in response to Clause (a) of the 

Statement of Expectations. 

41 	ECan does not take a position on whether a process provision should be 

included in the Strategic Directions Proposal or not. However, it is 

submitted that care should be taken in considering the wider risks of 

such a policy such that it does not foreclose appropriate planning 

responses to resource management issues in the specific chapters. 

42 	Natural Hazards is a good example of this. It is important that a process 

policy in the Strategic Directions Proposal to remove 'red tape' and 

reliance on resource consent processes does not inadvertently limit the 

planning responses in Chapter 5 to natural hazard risk. 8  

Amendments to RPS in accordance with Action 46 of the LURP 

43 	A Memorandum of Counsel was lodged with the Hearings Panel on 

28 November 2014, outlining the amendments that ECan proposes to 

make to the Natural Hazards Chapter (Chapter 11) of the RPS in 

accordance with Action 46 of the LURP and sections 24(1)(c) and 24(3) 

8 	i It s noted that Clause (h) of the Statement of Expectations provides an expectation 
that the pRDP sets a clear direction on the use and development of land for the purpose 
of avoiding or mitigating natural hazards. 
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of the CER Act to enable and support recovery and rebuilding in 

accordance with the LURP. 

New subdivision, use and development in high hazard areas 

44 	ECan has provided changes to the Minister that amend Policy 11.3.1 of 

the RPS to enable the three greater Christchurch territorial authorities to 

either avoid or mitigate new development in urban areas located within 

high hazard areas. At present, Policy 11.3.1 only enables territorial 

authorities to mitigate the effects of the natural hazard. 

45 	These changes can be summarised as follows: 

(a) The amendment of Policy 11.3.1 which seeks to avoid new 

subdivision, use and development (except as provided for in Policy 

11.3.4) of land in high hazard areas, unless the subdivision, use or 

development meets the criteria set out in the Policy, by inserting 

new clauses (6) and (7) as follows: 

(6) Within greater Christchurch, is proposed to be located 

in an area zoned in a district plan for urban residential, 

industrial or commercial use, or identified as a 

"Greenfield Priority Area" on Map A of Chapter 6, both 

at the date the Land Use Recovery Plan was notified in 

the Gazette, in which case the effects of the natural 

hazard must be avoided or appropriately mitigated; or 

(7) Within greater Christchurch, relates to the maintenance 

and/or upgrading of existing critical or significant 

infrastructure. 

(b) The amendment of Policy 11.3.1 by inserting a new method that 

within greater Christchurch ECan will set out objectives and 

policies, and may include methods, in regional plans to give effect 

to Policy 11.3.1. 

(c) The amendment of Policy 11.3.1 by inserting new methods that 

territorial authorities within greater Christchurch will within 5 years 

of Policy 11.3.1 becoming operative: 

(i) 
	

Set out objectives and policies, and may include methods, in 

district plans to give effect to Policy 11.3.1. 
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(ii) 	Identify high hazard areas through the provisions of their 

district plans. 

Coastal Hazard Management 

46 	The second set of changes to the RPS that have been provided to the 

Minister relate to the identification and management of natural hazards. 

47 	These changes can be summarised as follows: 

(a) The insertion of maps showing Coastal Hazard Zones and sea 

water inundation boundaries in the Christchurch, Selwyn and 

Waimakariri Districts. These maps are derived from Volume 3 of 

the Regional Coastal Environment Plan but have been reviewed 

and updated in accordance with the last ten years of available 

data. 

(b) The amendment of Policy 11.3.1 and the Statement of 

Responsibilities to direct the responsibility of identifying areas 

likely to be subject to coastal erosion and sea water inundation 

including the cumulative effects of sea level rise over the next 100 

years to the territorial authorities within greater Christchurch, 

together with the responsibility of setting out objectives, policies 

and methods to control the use of land within these areas. 

(c) The amendment of the definition of high hazard area in relation to 

land likely to be subject to coastal erosion and sea water 

inundation over the next 100 years. 

(d) The insertion of a new method that ECan will provide information 

to territorial authorities in greater Christchurch on high hazard 

areas. 

(e) The insertion of a definition of 'greater Christchurch', as defined in 

the CER Act. 

Update on progress 

48 	At the time the Memorandum was lodged the first set of amendments in 

relation to high hazard areas had been considered by the Minister. 
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However, the second set of amendments in relation to coastal hazard 

areas remained with the Minister. 

49 	ECan received confirmation on 10 December 2014 that the Minister has 

now also considered the coastal hazard amendments in accordance with 

section 24 of the CER Act. 

50 	The Minister has determined that no public process is required other 

than Council resolution (including the commencement date) and the 

decision of the Council must be publicly notified. 

51 	Therefore ECan may resolve to make these amendments to the CRPS 

and publicly notify this decision, specifying a date on which the 

provisions take legal effect. 

52 	However, in addition to the changes that the Minister has considered 

under Action 46 and section 24 of the CER Act, ECan has also made a 

request to the Minister to make ancillary amendments to the Statement 

of Local Authority Responsibilities in Chapter 11 and the Principal 

Reason and Explanation to Policy 11.3.1, under section 27 of the CER 

Act. This is on the basis that: 

(a) Section 24(1)(c) only enables ECan to amend objectives, policies 

and methods and does not given ECan the ability to amend these 

other provisions; and 

(b) These ancillary changes are necessary for the operation of the 

Chapter. 

53 	This request under section 27 is still with the Minister for his 

consideration and determination. 

54 	If ECan were to make the amendments to Chapter 11 under Action 46, 

without these ancillary amendments to the associated Statement of 

Local Authority Responsibilities and Principal Reasons and Explanation, 

there is a risk that this will create an inconsistency within Chapter 11 and 

lead to confusion as to the interpretation and implementation of the 

provisions. 

55 	In order to avoid this, it is anticipated that ECan will resolve at its Council 

meeting on 11 December to defer making the changes to Policy 11.3.1 

pending the Minister's imminent determination of ECan's request under 

section 27. 
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Legal effect of these amendments 

56 	As set out in the Memorandum lodged on 28 November, these 

amendments do not yet have any legal effect. Once the Minister has 

made a determination under section 27, ECan will publicly notify the 

amendments to Chapter 11 as taking legal effect on a specified date. 

57 	The timing of this will depend on factors such as when the Minister 

makes his determination and the scheduling of the next available council 

meeting following that determination. 

58 	ECan will lodge a further Memorandum updating the Hearings Panel and 

submitters as soon as the Minister has determined ECan's request 

under section 27 and ECan has resolved to amend the RPS in 

accordance with Action 46. That Memorandum will also advise the date 

on which the amendments will take legal effect. 

Lyttelton Port Recovery Plan 

59 	The Hearings Panel will be aware that the Lyttelton Port Recovery Plan 

is being currently being developed in parallel to this process. 

60 	The Minister for Canterbury Earthquake Recovery has directed ECan 

and the Lyttelton Port Company Limited to prepare a Lyttelton Port 

Recovery Plan. 

61 	The Recovery Plan is in the early stages of its development and 

therefore there is no requirement of the Hearings Panel to give any 

weight to the Recovery Plan at this time. 

62 	It is simply a matter for the Hearings Panel to be aware of, as once 

approved by the Minister any decision of the Hearings Panel cannot be 

inconsistent with it in accordance with section 23(1) of the CER Act. 
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63 	Depending on the final form of the Recovery Plan, it may also direct 

amendments to the Replacement District Plan if necessary for the 

implementation of the Recovery Plan. This will also be a relevant 

consideration for the Hearings Panel at the appropriate time. 

Dated this 11th day of December 2014 

M A Mehlhopt 

Counsel for Canterbury Regional Council 



APPENDIX 1 

Guidance for managing 
hazards 
The Canterbury Regional Policy Statement 2013 
contains policy direction on natural hazards. It focuses 
on the availability of information and guidance, and on 
defining and delineating areas susceptible to natural 
hazards. In December 2012 Environment Canterbury 
released an updated liquefaction susceptibility map of 
metropolitan greater Christchurch, in conjunction with 
GNS Science and other partners. 

The Ministry of Business, Innovation and Employment 
(MBIE) has developed guidelines for the geotechnical 
investigation and assessment of subdMsions in 
the Canterbury region (December 2012) to direct 
geotechnical investigations for new subdivisions and 
suggest solutions based on likely land performance. 
Through the Canterbury Geotechnical Database 
(currently administered by CERA), geotechnical 
engineers, consent officers and other suitably qualified 
professionals can share geotechnical and related 
technical building data to make the rebuild process 
more efficient. 

The Canterbury Regional Coastal Environment 
Plan prioritises action on coastal erosion and sea-
water inundation events, and identifies the need for 
investigations where the state of the shoreline and 
hazards in a district have changed significantly 

As part of the Natural Environment Recovery 
Programme, Environment Canterbury is reassessing 
the risks and susceptibilities of natural hazards, and 
investigating and monitoring how earthquakes have 
changed coastal and estuary processes and physical 
parameters (building in sea level rise and climate 
variability). Environment Canterbury will report 
and map the results to inform land use planning 
and development. 

3.3 Land Use Recovery Plan 
outcomes 
Nga hua o te Mahere 
Whakahaumanu laone 

In response to the issues described in this section, this 
Recovery Plan establishes actions to meet the following 
outcomes. 

Direction and coordination 

1 A clear planning framework directs where and how 
new development should occur so that it integrates 
efficiently and effectively with infrastructure programmes 
and avoids key hazards and constraints. 

2. Servicing of land for housing and business and its 
release to the market keep pace with anticipated 
demand. 

3. Land use recovery integrates with and supports wider 
recovery activity, particularly within the central city. 

4. RMA plans and regulatory processes enable rebuilding 
and development to go ahead without unnecessary 
impediments. 

5. A supportive and certain regulatory environment 
provides investor confidence to obtain the best 
outcomes from resources used in the recovery. 

Communities and housing 

6. The range, quality and price of new housing meets the 
diverse and changing needs of those seeking to buy or 
rent, including the needs of a growing temporary rebuild 
workforce. 

7. Opportunities are available for the market to deliver 
comprehensive redevelopment in suitable existing 
neighbourhoods. 

8. Investment in community facilities and services supports 
vibrant key activity centres and neighbourhood centres. 

Business 

9. Businesses in damaged areas are able to rebuild cost-
effectively and to improve their use of land, buildings, 
plant and machinery. 

10. Key activity centres and neighbourhood centres provide 
for commercial activity needs and support rejuvenation 
of damaged areas. 

11. Sufficient industrial business land is available to 
accommodate relocations and industrial sector growth. 

Transport 

12. Congestion arising from road works and from changes 
in travel due to development, including business and 
household relocations, is minimised. 

13.An attractive and financially viable public transport 
network supports significantly increased use. 

14. More people walk and cycle in and between centres of 
activity and for local trips. 

15.An efficient freight network provides for the needs of 
freight transport, particularly in relation to access to the 
port and the airport. 

These outcomes form the basis against which the Land 
Use Recovery Plan will be monitored (see section 5). 
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