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INTRODUCTION
[1]

Chapter 10 (part)1 of the Replacement District Plan (‘Replacement Plan’) lists

designations that are presently in the Christchurch City and Banks Peninsula District operative
district plans (‘Existing Plan’) and which requiring authorities have given notice to the
Christchurch City Council (‘the Council’) to carry forward, with or without modification, into
the Replacement Plan (the Chapter hereafter being referred to as ‘the Proposal’). This draft
decision relates to one such designation, identified in the Proposal as ‘Designation D1 –
Christchurch International Airport Limited’ (‘Designation D1’). Designation D1 modifies the
‘airport purposes’ designation in the Existing Plan, as this draft decision describes. The
requiring authority seeking this is Christchurch International Airport Limited (‘CIAL’).
[2]

In terms of the Canterbury Earthquake (Christchurch Replacement District Plan) Order

2014 (‘OIC'), this is our draft decision on proposed Designation D1.2 The OIC requires that
the Council serve the draft decision on:
(a)

CIAL;

(b)

The submitters (Messrs McVicar, Smith, Booth and Stokes, and Memorial Avenue
Investments Limited);3

(c)

The Minister for Canterbury Earthquake Recovery and the Minister for the
Environment, acting jointly.

[3]

Those persons are entitled to provide to the Council comments on any minor or technical

aspects of our draft decision. Their time limit, should they wish to provide such comments, is
20 working days after the Council serves the draft decision on them.
[4]

The Council has five working days to provide any comments back to us, and we must

then, as soon as practicable, make and report our final decision.

1

2
3

This part chapter excludes Christchurch City Council designations which have been notified as part of Stage 2 of the
Replacement Plan and will be considered by us during that stage.
OIC, Schedule 3, cl 14.
Gary McVicar (submitter 55); Erroll Smith (777); John Booth (798); Colin Stokes (1182); Memorial Avenue
Investments Limited (917).
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[5]

Those persons listed at [2] will have a right of appeal to the High Court, on questions of

law, against our final decision (a submitter’s appeal right being only in relation to matters raised
in that submitter’s submission). The time limit for filing a notice of appeal is not later than 20
working days after the Council notifies our final decision.
[6]

Our hearing of submissions on the Proposal was held on 9 and 10 February 2015.

[7]

Following that hearing, the Chair elected to recuse himself from considering Designation

D1, in view of a perceived conflict of interest which was raised following the hearing and
addressed in minutes issued and dated 12 March and 2 April 2015. The Chair appointed
Ms Sarah Dawson as acting chair in relation to Designation D1, and took no part in the
deliberations on and making of this draft decision.4 Hence, this draft decision has been made
by three of the four members of the Hearing Panel who heard the Proposal.5
[8]

Accordingly, two draft decisions have been made and issued on the Proposal:
(a)

This draft ‘Designation D1 CIAL Decision’, and

(b)

Draft ‘Designation and Heritage Orders excluding Christchurch International
Airport Decision’, which is in relation to all other designations included in the
Proposal, and one heritage order.

Description of the requirement
[9]

CIAL’s requirement seeks to carry forward into the Replacement Plan the airport

purposes designation it has in the Existing Plan (covering an area of approximately 912
hectares, most of which is owned by CIAL) with three modifications to extend the designation
over additional land, as follows:
(a)

Land owned, or in the process of being acquired, by CIAL, and a small parcel of
land owned by Canterbury Golf Limited. Those additional areas of land, along
with the land designated in the Existing Plan are together referred to by us in this
decision as ‘Area A1’.

4
5

Minute appointing acting Chair, 9 April 2015 and Minute amending appointment of acting Chair, 23 June 2015.
Sir John Hansen (Chair), Ms Sarah Dawson, Dr Phil Mitchell and Ms Jane Huria.
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(b)

An area of privately-owned land at the southern end of the north-south (02/20)
runway (‘Area A2’).

(c)

An area of land on the eastern side of Russley Road, across State Highway 1 and
essentially in line with the east-west (29/11) runway. This area was identified as
‘Area B’. The application to extend the designation to this Area B land for airport
purposes has been made because it falls within a Runway End Protection Area
(‘REPA’).6

[10] A map showing the extent of the existing designation and the additional geographical
areas was provided in the evidence of Mr Rhys Boswell, General Manager Strategy and
Sustainability for CIAL.7 We have annotated that map to show Area A1, Area A2 and Area B
as described above, and it is attached in Schedule 1.

Submissions
[11] No submissions opposed the carrying forward of the airport purposes designation, in
relation to the land already the subject of that designation in the Existing Plan. Nor did any
submissions oppose modification to that designation to add the additional land in Area A1 or
to include Area A2 (despite the fact that Area A2 is owned by a third party).
[12] As such, the only modification opposed by submissions concerns Area B.8 Three of the
opposing submitters own part of this area of land (Messrs McVicar, Smith and Booth,
represented by Ms Steven QC). Area B also includes some land immediately adjoining that of
McVicar, Smith, and Booth. Part of this is owned by Memorial Avenue Investments Limited
(‘MAIL’), which does not oppose the extension of Designation D1 for the REPA over its land.
There is also a small piece of land immediately to the south of the land owned by McVicar,
Smith, and Booth, whose owner has not submitted on the Designation requirement. CIAL
lodged a submission in support of its requirement and made a further submission in opposition
to the submissions of Messrs McVicar, Smith and Booth. 9

6
7
8

9

Statement of evidence of Rhys Duncan Boswell, 23 January 2015, para 100.
Boswell, ‘Annex 6 Amendment to Designation’.
A submission had initially been made by Isaac Wildlife Conservation Trust (704) in relation to land to the north and
west of the existing designation, however this was withdrawn by Memorandum dated 2 February 2015 and was
therefore not considered any further by us.
Christchurch International Airport Limited (863, 1354).

Designation D1 - Christchurch International Airport - Draft Decision

7
[13] The inclusion of Area B in the designation is also opposed by Mr Stokes, who is not a
landowner.
[14] We have considered those submissions fully in our decision set out below.

REASONS
Statutory Framework
[15] In relation to Designation D1, where modifications are requested and/or submissions
have been received, we must:
(a)

Have regard to CIAL’s notice of requirement and other information provided to the
Panel (cl 14(1)(a)).

(b)

Have regard to any reports arising from pre-hearing meetings, or commissioned by
the Panel, or arising from witness conferencing, and take account of outcomes
reported from alternative dispute resolution processes. There are no reports, nor
any outcomes reported in accordance with cl 14(1)(b) and (c) relevant to this
decision.

(c)

Have particular regard to the Statement of Expectations in Schedule 4 to the OIC
(‘Statement of Expectations’);

(d)

Comply with s 171 of the Resource Management Act 1991 (‘RMA’), on the basis
that we have a power of decision (rather than of recommendation), to the effect that
we must, when considering the requirement for Designation D1 and submissions
received, and subject to Part 2, consider the effects on the environment of allowing
the requirement, having particular regard to:10
a. any relevant provisions of the Canterbury Regional Policy Statement
(‘CRPS’) and the Plan11 and Proposed Plan;12

10
11
12

RMA, s 171(a)-(d). Also, we must not have regard to trade competition: RMA, s 171(1A).
In this case, the existing plan and operative parts of the Replacement Plan.
Proposed Plan Change 84. There are no materially relevant national policy statements, and the New Zealand Coastal
Policy Statement 2010 is not materially relevant to our consideration of D10.
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b. whether adequate consideration has been given to alternative sites, routes,
or methods of undertaking the work;13
c. whether the work and designation are reasonably necessary for achieving
the objectives of CIAL for which the designation is sought; and
d. any other matter we consider reasonably necessary in order to make our
decision.
[16] In making our decision we may confirm, modify, impose conditions on or reject the
designation requirement (and, our power to confirm or modify the requirement includes a
power to confirm or modify it in part).14 We must give reasons for our decision.15
[17] Ms Appleyard submitted that cl 14(3) of the OIC obliged us to roll-over that part of
Designation D1 that appears in the Existing Plan.16
[18] While it is not ultimately material to our decision, we record that we disagree with
Ms Appleyard on this point. Clause 14(3) is dealing with circumstances where it is sought to
have a designation carried forward “without modification, and on which no submissions are
received”. It is our understanding that the requirement is a single requirement that seeks to
have carried forward an existing designation, but one that is modified to also include the
additional land we have described. As such, cl 14(3) does not apply. The net consequence is
we must consider, as directed by the OIC and s 171 of the RMA, the above-described matters.
We record that we have done so in making this draft decision.
[19] However, as we have noted, our power to confirm or modify the requirement includes a
power to confirm or modify it in part. We have addressed each of the three areas in our
decision. We deal first with Area A1 which is uncontentious. That is followed by Area A2,
which, although not opposed by any person, requires a separate discussion of the evidence we
received. We then consider Area B.

13
14
15
16

No party argued that the prerequisites for exemption from this consideration were met.
RMA, s 171(2).
RMA, s 171(3).
Closing legal submissions on behalf of Christchurch International Airport Limited (designation roll-over with
modification), 18 February 2015, para 8.
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Area A1
[20] We record that we have considered CIAL’s requirement and the evidence called by
CIAL. On that basis, we are satisfied that it is appropriate that Designation D1, as it relates to
Area A1 as shown in Schedule 1, can be rolled over with the modifications requested. We have
reached that view on the basis that:
(a)

No submissions oppose this (and in particular, no submissions were made by the
owner of third party land in Area A1).

(b)

CIAL’s evidence (particularly that of Mr Boswell and Mr Bonis) satisfies us that
confirming the work and Designation D1, as so modified, is reasonably necessary
for achieving the objectives of CIAL for which the designation is sought, namely:17
(i)

ensure the safe and efficient operation of Christchurch International Airport;

(ii)

provide the method for a cohesive, consistent and efficient management of
land affected by airport operations;

(iii) deliver outstanding airport-related services and aeronautical growth; and
(iv) maximise economic value of land through commercial opportunities,
property development and management.
(c)

We agree with Ms Appleyard’s submissions18 that it would be fanciful to suggest
that CIAL is required to undertake a full evaluation of alternatives in the context
of its well-established existing operations.

(d)

We have had particular regard to the Statement of Expectations, the CRPS, the
Existing Plan, Proposed Plan, and our Strategic Directions Decision,19 and we
identify nothing in any of these documents to suggest it could be inappropriate to
carry forward Area A1 of Designation D1 as modified.

17
18
19

CIAL Written Notice of Rollover Designation with Modifications, 31 March 2014, para 33.
CIAL Closing Legal Submissions, 18 February 2015, para 24.
Decision dated 26 February 2015, made operative by the Council on 25 May 2015.
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(e)

We are satisfied on CIAL’s uncontested evidence that carrying forward
Designation D1 as modified would not have any adverse effects such as to make it
inappropriate to do so, or require the imposition of any conditions. We are satisfied
that it would achieve the purpose of the RMA. A relevant consideration we have
weighed in that regard is the social and economic importance of the airport to the
region. We accept Mr Boswell’s evidence that in 2010 the airport generated an
estimated $1.8 billion in regional GDP and created or generated employment for
23,694 FTE workers. We also accept his evidence that it generated 7.1 per cent of
the total regional GDP, and 9.7 per cent of regional employment. We are satisfied
that carrying forward Area A1 of Designation D1, as so modified, will assist to
enable people and communities to provide for their wellbeing, and that there are no
countervailing considerations for the purposes of Part 2, RMA.

Area A2
[21] CIAL sought modification to Designation D1 to include privately owned land at the
southern end of the 02/20 runway, as shown in Schedule 1. Mr Boswell explained that, whilst
CIAL wishes to allow the owner to continue to use its land for rural purposes, it seeks to ensure
that activities are not carried out on the land that are inconsistent with safe and efficient airport
operations.20 Part of Area A2 is subject to REPA controls by way of rules contained in the
Existing Plan,21 but was not designated for that purpose under the Existing Plan. CIAL now
seeks to incorporate all of the privately owned land, partly to provide for the REPA within
Designation D1, but also to include the balance of the privately owned land which CIAL says
is required for airport purposes.
[22] The owners of the land in Area A2 did not make a submission on the proposal.
Mr Boswell explained that CIAL had a long relationship with the landowner over the years,
however the owner had recently passed away. We understand from Mr Boswell that there may
be estate litigation pending with respect to this land. Mr Boswell confirmed that it was CIAL’s
wish to purchase the land at some point in time.22

20
21
22

At paras 91-93.
Volume 3, Part 9 Rule 6.2 and Appendix 4.
Above, n 20.
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[23] Although CIAL sought that the broader ‘airport purpose’ designation be applied to Area
A2, the evidence from CIAL was that the land was required principally for the narrower
objective of ensuring the safe and efficient operation of Christchurch International Airport.
The land is sought to be included within Designation D1, in part to include land subject to the
existing REPA rules, however CIAL is also concerned about bird strike issues arising from the
use of the balance of the land and its close proximity to the runway. Mr Boswell also noted
there was some benefit in having a cohesive and consistent treatment of land affected by airport
operations, particularly for contiguous land on the airport side of the road.23
[24] We have considered the requirement to include this additional land described as Area A2
in accordance with the statutory framework set out at [15] above.
Whether Area A2 is reasonably necessary for achieving the objectives of CIAL for which it
seeks the designation
[25] In his evidence in chief, Mr Bonis said:24
The ‘modification' as associated with the residual (non REPA notated) land to the south
of Runway 02/20 is finely balanced in terms of being ‘reasonably necessary’ pursuant
to s171(1)(c). Based on the information currently available, I consider this land falls
below that threshold. The requirement as it relates to these properties achieves
s171(1)(a)(i) and s171(1)(b)(ii) given the statutory importance of the Airport and the
unlikely event of significant environmental effects being generated respectively.
Nevertheless there are no submissions opposing the requirement on these properties.
The timeframes in providing this evidence have limited the ability to further ascertain
the importance of this balance land within the spectrum of being desirable on one hand
to being essential; I consider ‘reasonably necessary’ being located somewhere in that
continuum.

[26] In light of the fact that Area A2 is in part already subject to REPA restrictions through
rules in the Existing Plan and that the issue of an appropriate planning mechanism to manage
bird strike issues will be the subject of later hearings, we were concerned that the inclusion of
Area A2 may not meet the statutory requirements of s 171(1) of the RMA.
[27] We questioned Mr Bonis about the reasonable necessity test, and he expressed the
opinion that it is reasonably necessary to include the land for the protection aspect relating to
the REPA requirements. In terms of the issue of bird strike, on the balance of the land,
Mr Bonis could not point to any direct evidence that it was reasonably necessary to achieve
23
24

At paras 91-98; Transcript, from page 81, line 14, and page 121, lines 20-30.
Statement of evidence of Matt Bonis (‘airport purpose’ designation), 23 January 2015 at para 30.
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CIAL’s objectives to require a designation for that purpose. His opinion that it might “tick the
boxes” appeared to be based upon enabling CIAL flexibility to manage land uses for that
purpose.25 We also heard some evidence from Mr Boswell that there has been a history of
cropping activities which caused CIAL’s concern about bird strike.26
[28] With regard to the REPA portion of Area A2, although there are planning restrictions
contained in the Existing Plan which give effect to the REPA requirements, we accept that, in
the context of providing a consistent and cohesive treatment of land which is affected by the
REPA requirements, including within Designation D1 that part of Area A2 which is subject to
the REPA requirements is reasonably necessary for the safe and efficient functioning of airport
operations.
[29] We are not satisfied on the evidence provided that designation of the private land in Area
A2, beyond the extent of the REPA, is reasonably necessary for achieving CIAL’s objectives
at this juncture.
Whether there has been adequate consideration of alternatives
[30] We accept that while there may be the alternative of leaving the REPA to be controlled
through rules in the Replacement Plan, it is preferable for the REPA regime to be addressed in
a consistent and coherent manner.
[31] We accept that in relation to the REPA portion of Area A2 there has been adequate
consideration of alternatives.
[32] We are, however, concerned that there has not been any robust analysis of alternatives
that justify the inclusion of the balance of Area A2 within Designation D1, either for broader
airport purposes, or for more narrow safety reasons to address bird strike issues. We are
particularly mindful of the fact that the issue of appropriate planning mechanisms to address
bird strike issues will be the subject of specific consideration in later hearings. We conclude
that there is insufficient evidence to support the inclusion of the privately owned land in Area
A2, beyond the REPA area, for managing bird strike.

25
26

Transcript, from page 120, line 43.
Boswell, para 96.
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The CRPS, the Existing and Proposed Plans, the Statement of Expectations and other matters
[33] We have had particular regard to the Statement of Expectations, the CRPS, and to the
Existing Plan and Proposed Plan, and identify nothing in any of these documents to suggest it
could be inappropriate to include Area A2 within Designation D1 for the purpose of a REPA,
for safe and efficient functioning of the airport.
[34] In terms of the balance of the land in Area A2, there is nothing in the Statement of
Expectations, the CRPS, the Existing Plan or the Proposed Plan that would point against
including that land in Designation D1. We have had particular regard to the objectives and
policies in the CRPS and the Existing Plan which address the importance of the continued safe
and efficient operation of the Airport, and to the Replacement District Plan Strategic Directions
Policy 3.3.12(a) and (b)(iv).27
Subject to Part 2, consider the effects on the environment of allowing the requirement
[35] We are satisfied that confirming Designation D1 over Area A2, to the extent that it
includes the REPA restrictions, will have no additional effects on the environment beyond that
which might exist as a consequence of the Existing Plan. Designation of that area for REPA
purposes accords with the purpose of the RMA as expressed in Part 2.
[36] We did not receive any evidence as to the effects on the environment of including the
privately owned land beyond the REPA area within Designation D1.28 Whilst we acknowledge
the owner has not made a submission opposing Designation D1, we simply do not have the
evidence to enable us to draw a conclusion in relation to effects on the environment of allowing
the Designation for other purposes, nor whether the purposes of the RMA would be met by
doing so.

27

28

Bonis, paras 60, 61, 72 and 77. Mr Bonis referred to proposed Strategic Directions Policy 3.6.2.8, however the policy
has now been subject to the Hearings Panel decision, and is operative under OIC, cl 16.
Bonis, para 128; Strategic Directions and Strategic Outcomes (and relevant definitions) Decision, 26 February 2015.
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Area B
Whether Area B is reasonably necessary for achieving the objectives of CIAL for which it
seeks the designation
[37] CIAL has accepted that the scope of Designation D1 on the land east of Russley Road
should be confined to the REPA purpose, rather than the broader airport purposes specified in
the roll-over notice. We have treated CIAL’s concession as modifying its initial requirement.
[38] Both Ms Appleyard and Ms Steven accepted that whether the works are reasonably
necessary is a judgment falling between expedient or desirable, and essential.29
[39] CIAL explained that the primary purpose of Designation D1 over Area B was to meet
international best practice with regard to airport safety, by making provision for a REPA.30 We
understand that a REPA is necessary for the purpose of risk reduction, to limit the consequences
of runway-related accidents.
[40] Mr Boswell explained the history of the airport, its growth and its 2006 Airport Master
Plan (‘AMP’). The AMP, as it presently stands, shows an intention to increase the length of
the east-west runway to 2000 metres, and to meet growing demand through use of a system
known as SIMOPS. Deployment of this system will postpone having to create a further parallel
north-south runway. This system will allow aircraft up to the size of the Airbus 330 or Boeing
737 to be able to take off and land on both runways simultaneously (i.e. the operation of the
north-south runway (‘02/20’) and the east-west runway (‘11/29’) at the same time). Most of
the take-offs on the north-south runway would originate north of the east-west runway.
[41] Mr Boswell also gave evidence that while the Civil Aviation Authority of New Zealand
does not require a REPA, it is clearly best international practice as it is laid down by industry
leaders, the United States Federal Aviation Administration.31
[42] For all those purposes, Ms Appleyard submitted that the REPA is reasonably necessary
for achieving CIAL’s objectives of operating a safe and efficient airport.32

29

30
31
32

Ms Appleyard referred us to Queenstown Airport Corporation Limited v Queenstown Lakes District Council [2013]
NZHC 2347 at [96]. Ms Steven appears to accept that interpretation.
Transcript, page 63, lines 17-20.
Boswell, paras 113-116.
CIAL closing legal submissions, para 28.
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[43] Ms Steven and Mr Stokes submitted that Designation D1 is not reasonably necessary to
achieve CIAL’s objectives of operating a safe and efficient airport.33 They submitted that
Designation D1 is only required to be extended over Area B to accommodate increased use of
the runway, not as part of the existing best safety practice.
[44] Ms Steven emphasised the age of the AMP and submitted it was too old to be relied on.
[45] However, aside from that, neither Ms Steven nor Mr Stokes provided any evidential basis
for their submissions on these matters.
[46] We are satisfied, on the evidence, that the REPA is not simply required as a consequence
of extending the east-west runway to increase capacity.34 While it is an objective of CIAL to
increase capacity in order to postpone construction of the north-south parallel runway, the
REPA also serves a relevant safety purpose at the present time. It will mean a best practice
approach can be applied to enable the safer landing and take-off of aircraft.
[47] Also on the matter of reasonable necessity, Ms Steven said that the Panel should not take
notice of a decision in relation to a privately requested plan change, PC16. PC16 was raised
by CIAL,35 as part of the background to the pursuit of a designation modification to encompass
Area B, because the hearing commissioner had declined that plan change on the basis that
REPA controls would be more appropriately implemented through a designation rather than a
plan change. The submitters also held that view at the time.
[48] We do not accept Ms Steven’s submission on this matter. Part of our consideration of
whether the “Designation” is reasonably necessary for achieving CIAL’s objectives is to
consider it against other potential planning approaches.

In that sense, we find that the

commissioner’s reasoning in PC16, that designation was a more appropriate planning tool, is
of some relevance.
[49] A valid point of difference, given the inherent need for land use restriction to achieve the
CIAL’s REPA objectives, is that Designation D1 will offer recourse to the remedies of
acquisition and compensation under the Public Works Act 1981.
33
34
35

RMA, s 171(1)(c).
Transcript, page 63, lines 32-41.
Bonis, para 108-114.
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[50] However, even apart from that, we are satisfied on the evidence that providing for the
REPA by way of a designation over Area B is reasonably necessary to achieve CIAL’s
objectives of operating a safe and efficient airport.
Whether there has been adequate consideration of alternatives
[51] Both Ms Steven and Mr Stokes were critical of what they say are cursory considerations
of alternatives. Ms Steven also pointed out that the obligation to consider alternatives under
s 171(1)(b) is not confined to alternative methods, but requires considerations of alternative
sites and routes.
[52] Ms Appleyard submitted that case law has established that a decision maker’s review of
whether there has been adequate assessments of alternatives is limited. It is looking at whether
CIAL has acted arbitrarily, or given only cursory consideration to alternatives. 36 It is not
necessary for a requiring authority to demonstrate it has selected the best of all available
alternatives,37 or whether adequate consideration has been given to the chosen site.38 To take
such a path would, she submitted, be straying into matters of policy which fall outside our
jurisdiction.
[53] Re Queenstown Airport Corporation Ltd summarised the key principles that must be
considered, as follows:39

36

37

38
39

a)

the focus is on the process, not the outcome: whether the requiring authority has
made sufficient investigations of alternatives to satisfy itself of the alternative
proposed, rather than acting arbitrarily, or giving only cursory consideration to
alternatives. Adequate consideration does not mean exhaustive or meticulous
consideration.

b)

the question is not whether the best route, site or method has been chosen, nor
whether there are more appropriate routes, sites or methods.

Closing legal submissions on behalf of Christchurch International Airport Limited (designation roll-over with
modification), 18 February 2015, para 19; Beda Family Trust v Transit New Zealand A139/2004 [2004] NZEnvC
386 (10 November 2004); Waimairi District Council v Christchurch City Council PT C30/82, 13 July 1982 at pages
24-25, 41, applied in Quay Property Management Ltd v Transit New Zealand W28/2000 [2000] NZEnvC 190 (29
May 2000) at [148].
Meridian Energy Ltd v Central Otago District Council [2011] 1 NZLR 482 (HC) at [81]; Quay Property Management
Ltd v Transit New Zealand W28/2000 [2000] NZEnvC 190 (29 May 2000) at [152].
Beadle v Minister of Corrections A74/2002 [2002] NZEnvC 124 (8 April 2002) at [860]
Re Queenstown Airport Corporation Ltd [2012] NZEnvC 206 (25 September 2012) at [49], adopting the summary set
out in Final Report and Decision of the Board of Inquiry into the Upper North Island Grid Upgrade Project, Ministry
for the Environment, Board of Inquiry, 4 September 2009 at [117].
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c)

that there may be routes, sites or methods which may be considered by some
(including submitters) to be more suitable is irrelevant.

d)

the Act does not entrust to the decision-maker the policy function of deciding the
most suitable site; the executive responsibility for selecting the site remains with
the requiring authority.

e)

the Act does not require every alternative, however speculative, to have been fully
considered; the requiring authority is not required to eliminate speculative
alternatives or suppositious options.

[54] Ms Steven and Mr Stokes did not dispute the relevance of this authority, and we accept
Ms Appleyard’s submissions as to its relevance and are guided by it.
[55] Ms Appleyard submitted that, on the issue of consideration of the alternative methods,
the available choices in regard to Area B are:
(a)

do nothing and allow conflicting land use, as permitted under the Existing Plan to
establish under the REPA;

(b)

seek to impose controls by rules;

(c)

seek to impose controls by designation; or,

(d)

own the land.

[56] Ms Appleyard submitted that, in the context of a mix of constraining factors, this
included:
(a)

the context of the airport being an extensive authorised and developed asset which
to all intents and purposes would be impossible to substantially change or manage
on a different basis;40 and

(b)

Mr Boswell’s evidence that the AMP is CIAL’s principal strategic tool in planning
the effective and efficient use of available land.41

40
41

Bonis, para 137.
Boswell, para 51.
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[57] There is a constraint on the range of alternatives available to CIAL. We accept that these
are matters that are relevant in the sense of constraining the scope and nature of truly available
alternatives to the designation of Area B.
[58] In particular, Area B is intended to form part of the REPA for runway 11/29, the location
of which is currently fixed and represents an existing physical asset authorised under the
existing designation which is sought to be carried forward. The evidence for CIAL explained
that it considered alternative runway locations and layouts before committing to the current
configuration and location of runway 11/29 in 2006.42 That commitment then led to CIAL’s
partial implementation of the REPA, west of Russley Road, through PC16.
[59] We also accept that the AMP is relevant to our consideration of available alternatives.
Given the capital-intensive nature of the airport asset, long lead-in times for planning approvals
and the need to remain compliant with international aviation requirements, the AMP is a
necessary planning tool and has a directive influence over the choice of available alternatives.
[60] Given that runway 11/29 is an existing fixed asset and most of the REPA is already
included in the Existing Plan, we agree with Ms Appleyard that there are no practicable
alternative locations for the remainder of the REPA, other than Area B. We are satisfied that
it is not necessary to require CIAL to have considered any alternative location, or further
method, in the circumstances. That said, it was unhelpful that the matter of alternatives was
only briefly canvassed in the written evidence and, as such, needed to occupy significant time
in our questioning of CIAL witnesses. In the final analysis, the matter is relatively clear cut.
For the purposes of s 171(1)(b), the evidence has satisfied us that alternative sites, routes or
methods have been given appropriate consideration.
[61] In this context, Ms Appleyard argued that “doing nothing” was not an acceptable
alternative in view of the CIAL directors’ obligations under health and safety legislation.
Whether or not that is so, we accept that doing nothing would mean less enablement of the
safety of aircraft movements. In any event, we are satisfied that the “do nothing” option was
given adequate consideration.

42
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[62] As to the alternative of seeking to impose controls by rules,43 we have already set out our
findings on the relevance of the unsuccessful attempt to do so through PC 16. In any case, that
demonstrates this option was given adequate consideration.44
[63] Related to that, we are satisfied that adequate consideration has been given to the
alternative of purchasing Area B. Without the designation, CIAL has no recourse to this option
in the absence of a sale and purchase agreement. Relevant to that, as we have said earlier, the
submitters on PC16 expressed a preference that the REPA be provided by designation, which
would give an option to the CIAL to compulsorily acquire the land at some future date.
[64] On the evidence, we are satisfied that CIAL has given adequate consideration to
alternative sites, routes and methods. The evidence further satisfies us that the only practical
option for CIAL is for designation of Area B.
The CRPS, the Existing and Proposed Plan, the Statement of Expectations and other matters
[65] Mr Bonis, CIAL’s planning witness, was the only such witness to give evidence on these
matters.
[66] Mr Bonis identified relevant objectives of the CRPS, Existing Plan and Proposed Plan
concerning the safe, efficient and effective operation and development of the airport.45 We are
satisfied that providing for the REPA contributes to achieving those objectives.
[67] We have also had particular regard to the activities permitted by the Existing Plan, and
the additional restrictions that Designation D1 would impose on the land owners46.
[68] Ms Steven submitted that we should also have particular regard to the fact that that
Mr McVicar’s land has been identified in the LURP, and in Chapter 6 of the CRPS, as a
Greenfield Priority Area for business development, along with adjoining land, when
considering effects of the proposed designation on his land. Mr McVicar’s land is part of a
proposed plan change (relating to business development) being pursued by MAIL. That plan
43
44
45

46

Ibid, para 30-33.
Ibid, para 30-33.
RPS Objective 5.2.1(2)(f), Objective 6.2.1(10) and City Plan objective 7.8, policy 7.8.1, and proposed Objective 12.12
and Policy 12.12.1 (Plan Change 84).
Memorandum prepared by Mr Bonis attached to Ms Appleyard’s closing submissions dated 18 February 2015 and Ms
Steven’s Memorandum in response dated 19 February 2015.
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change will be considered by the Panel as part of Stage 2 of the Replacement Plan. It is
premature for us to reach any conclusions as the effects of Designation D1 on any land uses
that may be allowed, if that plan change were to be approved.
[69] We are required to have particular regard to the need to ensure the Replacement Plan
“uses clear concise language and is easy to use”.47 We have done so in the drafting of the
designation restrictions relating to Area B.
[70] We have also had particular regard to the Strategic Directions Decision,48 and in
particular the now operative policy 3.3.12 (a) and (b).
Subject to Part 2, consider the effects on the environment of allowing the requirement
[71] Although we have set out our findings on the various matters in s 171(1)(a)-(d), we have
done so mindful that our consideration of these matters is prefaced by an obligation to “subject
to Part 2, consider the effects on the environment of allowing the requirement”. We understand
that obligation pertains to our consideration of the modification sought to incorporate Area B
into Designation D1.
[72] Our consideration of the effects on the environment needs to take account of the nature
of the designation sought. As CIAL accepted, it is now for the more confined purpose of
providing for a REPA for the safe and efficient functioning of the airport. As such, it does not
authorise physical airport works. Rather, its function is to restrict land uses taking place on
Area B that could prevent or hinder that safe and efficient functioning of the airport.
[73] Hence, its environmental effect is one of preventing or restricting land use.
[74] Mindful of that context, we did not find the Environment Court decision in Bunnik v
Waikato District Council to be of assistance.49 This case was referred to us by Ms Appleyard,
following the Panel’s questioning of Mr Bonis about the effect of Designation D1 on the values
of the properties owned by Ms Steven’s clients (neither CIAL nor Ms Steven’s clients called
valuation evidence). Bunnik was in a materially different context, i.e. consideration of an

47
48
49

Statement of Expectations, cl i.
Decision dated 26 February 2015.
Bunnik v Waikato District Council A42/96 EnvC, 24 May 1996, at page 6.
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appeal of a resource consent decision. As such, it was concerned with determining the effects
of activities to be authorised by consents the subject of that appeal. In the case of a resource
consent, what is of primary relevance is evidence as to potential physical effects. In that
context, valuation evidence amounts to a double counting of that physical effect. Hence, the
case has limited, if any, purpose.50
[75] The position is quite different when the designation will not allow physical airport works
on Area B, but simply operates to prevent or restrict land use. Valuation evidence could well
assist in assessing the significance of such environmental effects.
[76] However, for CIAL, we heard relevant evidence from Mr Bonis. He gave his opinion
that the land of the submitters, Messrs McVicar, Smith and Booth, is as developed as it is
allowed to be under the Existing Plan. On that basis, he concluded that the extension of the
REPA will have only minor adverse effects on the use of that land.
[77] Ms Steven strongly criticised that evidence.51 She pointed to the fact that the Rural 5
provisions of the Existing Plan would allow cropping, intensive horticulture, or buildings for
the sale of produce produced on the land.52 However, we did not receive any evidence as to
whether or not ‘cropping’, for example, was a realistic proposition for these small parcels of
land, although we accept it would be permissible to do so under the Existing Plan, but may also
require the written approval of CIAL under the designation.
[78] We accept that intensive horticulture, including glass and tunnel houses, would be
permitted under the Existing Plan. There would be some impediment to such potential uses as
a result of the Designation in the fact that, under the Designation, glass and tunnel houses would
be identified as buildings that require the written approval of CIAL.
[79] Mr Boswell said a REPA does not avoid risk, it simply functions to reduce the risk. In
that sense, the REPA Designation may not be as restrictive on the use of the land for rural
purposes as suggested by Ms Steven.

50
51
52

North Canterbury Gas Ltd v Waimakariri District Council A217/02 EnvC, 6 November 2002.
Closing legal submissions, 20 February 2015 at paras 10 and 11.
Memorandum of Counsel in response to Matthew Bonis attachments to Christchurch International Airport Limited’s
legal submissions dated 18 February 2015, 19 February 2015.
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[80] We accept Ms Steven’s submission that Mr Bonis had initially overstated the current
planning limitations on the use of the submitters’ land and therefore underestimated the effects
of the REPA designation on the land.
[81] However, we consider Ms Steven has also overstated the effects of the REPA
Designation on the use of her clients’ land. We accept there are some uses, including intensive
horticulture, that the Existing Plan would allow the sites to be utilised for.53 But, given the size
of the sites and the location of the houses on them, we are satisfied that the effects of the
designation are not as significant as she submitted they would be.
[82] We note that the submitters did not call any evidence as to these matters of land use
restrictions.
[83] In the absence of that evidence, or any valuation evidence, we have considered this matter
on the basis of the relatively limited analysis Mr Bonis presented and our own consideration of
the Existing Plan regime.
[84] We are mindful that the RMA provides for legal remedies to land owners affected by a
restrictive designation, but these are by no means assured. One potential recourse is an appeal
against a decision by CIAL to decline permission to undertake a particular use.54

We

acknowledge that, given the designation purpose, for Area B, of a REPA, success in such an
appeal would be by no means certain. In addition, a land owner may be able to apply for an
order for land purchase if they can satisfy the statutory prerequisites.55 Again, we acknowledge
that success in such an appeal would be by no means certain.
[85] In the final analysis, we consider that the adverse effects that will arise from the
designation of Area B are primarily in limiting the potential for use and development of the
land. These are relatively confined and not so significant as to make the designation of Area
B inappropriate in terms of s 171.

53

54
55

Mr Bonis provided further evaluation of permitted baseline uses for the submitters land in a memorandum appended
to Ms Appleyard’s closing legal submissions. Ms Steven responded by way of a memorandum dated 19 February
2015 indicating general agreement with Mr Bonis’s further assessment with some differences with regard to McVicar.
RMA, s 179.
That is, concerning attempts to sell at not less than market value, and either ownership at the time of designation
creation or prevention of reasonable use.
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[86] Specifically, we are satisfied that these adverse effects are outweighed by the positive
benefits that the designation of Area B will deliver in better enabling people and communities
to provide for their safety and wellbeing through a safer and more efficient airport operation.
Drafting of the purpose for Designation over Area B
[87] CIAL’s closing submissions included an Attachment A which marked Area B in green
and specified, for that area, a “purpose”, as follows:
Prohibited activities within the REPA:


A building or any utility, as defined in this plan (except a navigational aid for
aircraft), excluding:
a. Structures associated with upgrades for State Highway 1;
b. Maintenance or repair works on any existing permitted building or
utility;
c. Enclosed walkways associated with vehicle parking areas which are no
greater than 2.4m in height and 1.8m in width.



In addition to buildings, all activities within the REPAs [sic] which generate or
have potential to generate any of the following effects are prohibited:
a. Mass assembly of people. Golf course recreation does not amount to
mass assembly of people;
b. Release of any substance which would impair visibility or otherwise
interfere with the operation of aircraft including the creation of smoke,
dust and steam;
c. Concentration of hazardous substances;
d. Production of direct light beams or reflective glare which could
interfere with the vision of a pilot, excluding reflections or lights from
motor vehicles;
e. Production of radio or electrical interference which could affect aircraft
communications or navigational equipment; and
f.

Attraction of birds, including but not limited to crops, orchards, and
waterbodies (including swales or retention basins for the management
of stormwater).
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[88] After the adjournment of the hearing, we raised with parties our tentative concern that
the “prohibitive” focus of the proposed amended designating purpose may not be permitted by
s 171.56
[89] It appeared to us that the OIC does not define any limit to the ability of a requiring
authority to seek modifications to existing designations. Nor does the equivalent provision of
the RMA, as to the ability of requiring authorities to seek modification of designations during
plan reviews: RMA, Schedule 1, cl 14. We understand that a requiring authority can only
pursue modifications that are within the scope of what a requirement for a designation can be
given for.
[90] We referred the parties to s 168, in particular that a designation (and hence, a
modification) can be sought for what is described in s 168(2)(b), namely (for the purposes for
which a requiring authority is approved):
… in respect of any land, water, subsoil, or airspace where a restriction is reasonably
necessary for the safe or efficient functioning or operation of such a project or work.

[91] We also understand that restrictions so imposed operate through three related sections of
the RMA, namely ss 9(4), 176(1)(b), and 179, in terms of which:
(a)

No person may, without the prior written consent of the requiring authority, do
anything in relation to the land that is the subject of the designation that would
prevent or hinder a… project or work to which the designation relates, including:
(i)

undertaking any use of the land; and

(ii)

subdividing the land; and

(iii) changing the character, intensity, or scale of the use of the land;
(b)

Any person refused consent by a requiring authority to undertaking such activities,
or who has been granted consent subject to conditions, has a right of appeal to the
Environment Court.

56

Minute dated 13 April 2015.
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[92] Our tentative view was that a designation can validly specify restrictions in respect of
any land, water, subsoil, or airspace, provided the designation meets the requirements of
s 168(2)(b) and serves the requirements of ss 176(1)(b) and 179. We asked a number of
questions of the parties:57
(a)

Do “prohibited activities” go further than the legitimate scope of those provisions
of the RMA, given that s 168(2)(b) uses the more qualified expression “a restriction
is reasonably necessary for” and s 176(1)(b) expressly allow for a process of
seeking permission, and appeal?

(b)

Is the reference to “A building or any utility, as defined in this plan” intended in
any way to be qualified? In particular, is it CIAL’s intention to require written
approval for the continuance of any existing use of a building or utility?
Alternatively, does CIAL just intend to require written approval for any new, or
changed, use of a building or utility? If the latter, is that intention to require written
consent intended to apply whether or not resource consent and/or building consent
has been secured prior to the notice of requirement being given and/or designation
modification being confirmed in the Replacement Plan?

(c)

Related to the question in (b) above, in paragraph “b” of the first bullet point, what
is meant by “existing permitted building or utility”? Specifically, does “permitted”
refer to permitted by way of a permitted activity under the Plan and/or by a resource
consent and/or by existing use rights under s 10, RMA and/or by a prior written
approval by CIAL under s 176(1)(b)?

(d)

In the second bullet point, what is meant by “In addition to buildings, all activities
within the REPAs”? We understand the reference to “REPAs” is intended to be to
Area B. However, is “activities” here intended to encompass the continuance of
any existing lawful activities having any of the listed effects, or just the
commencement of new ones? In asking that question, we are mindful that Area B
is presently zoned Rural, and is a discrete parcel of land;

57

Minute concerning aspects of the Designation sought for Area B, 13 April 2015.
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(e)

In paragraph (c) of the second bullet point, what is meant by “hazardous
substances”? Specifically, does this extend to any hazardous substances (such as
herbicides) whether or not they have volatile qualities?

(f)

Isn’t the reference to “REPA” and “REPAs” unnecessary and misplaced, bearing
in mind the intended purpose of the modification, in terms of the RMA, and that
Area B is only a small part of one REPA area (the other areas are proposed to be
the subject of Plan provisions other than the designation)?

(g)

Given the intended purpose of the modification, would there be value in also
specifying what activities are not restricted by the designation? In particular, are
we correct to understand that no restriction via the designation is intended on
subdivision (i.e. this matter being addressed by Plan rules and other provisions,
rather than by the Designation)?

[93] In their responses, both Ms Appleyard and Ms Steven accepted our tentative view that,
provided it is reasonably necessary, and provided the designation meets the requirements of
s 168(2) (b), and the requirements of ss 176(1)(b) and 179, a designation can validly specify
particular constraints in respective of the land and uses which might prevent or hinder the work
to which the designation relates. Ms Appleyard submitted that s 176(1)(b) is restrictive rather
than permissive, and provides a default position that no person is allowed to do anything in
relation to the land that might hinder work to which the designation relates (with the exception
being a person who has written consent from the requiring authority).
[94] We accept that, in describing the purpose of the designation, the requiring authority can
specify the activities for which it does not anticipate granting written consent, because it is
likely that such activities would prevent or hinder the project or work which the designation
relates. Indeed, we can understand that making such matters explicit in a designation can assist
administration of the RMA.
(a)

Does “prohibited activities” go further than the legitimate scope of those provisions of
the RMA

[95] Both Ms Appleyard and Ms Steven agree that, in the use of the phrase “a restriction is
reasonably necessary for the safe and efficient functioning or operation of the public work”,
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the word “restriction” differs from “prohibition”, with the former meaning “a limiting condition
or regulation” and the latter “the act of forbidding something”.58 We agree. Ms Appleyard
acknowledged that the use of the word “prohibited” should be better articulated, and she offered
alternative wording in paragraph 8 of her supplementary submissions59 (which was then further
refined in her final reply at paragraph 23)60 that we consider below.
(b)

Is the reference to “A building or any utility, as defined in this plan” intended in any
way to be qualified?

[96] Ms Appleyard confirmed that the reference to a “building or any utility, as defined in this
plan” should be limited to new buildings or utilities or any change in the character, intensity or
scale of an existing building or utility. It was not CIAL’s intention to seek written approval
for the continuance of buildings and utilities at the same scale, intensity and character as
existing buildings or utilities in Area B, at the time the designation is incorporated into the
Plan. Nor was it CIAL’s intention to require prior written consent for new buildings or utilities
that are yet to be constructed but for which resource consent/and or building consent has been
obtained prior to the notification of the Replacement Plan.
[97] Ms Steven confirmed it was her view that a designation cannot affect the status quo
unless and until property rights issues have been addressed through agreement or compulsory
acquisition under the Public Works Act 1981. She submitted that the authority of Rotorua
Regional Airport Limited v Fischer61 in relation to existing use rights derived from s 10 of the
RMA, where building consent has been obtained prior to Notice of Requirement being given,
and the same should apply where a resource consent has been granted for an activity.
[98] We accept Ms Steven’s submissions, and have made some amendments to the purpose
statement to make that position clear.
(c)

What is meant by “existing permitted building or utility”?

[99] In relation to question (c), CIAL submitted that the proposed drafting was intended to
cover the maintenance or repair works of a building or utility existing in Area B at the time the
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Shorter Oxford Dictionary (6th Ed, Oxford University Press, Oxford, 2007) at pages 2553 and 2363
CIAL supplementary closing legal submissions dated 1 May 2015
CIAL submissions by way of reply dated 18 May 2015.
Rotorua Regional Airport Limited v Fischer A113/09 [2009] NZEnvC 307; [2010] NZRMA 105 (9 November 2009).
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Replacement Plan was notified, that was authorised by way of a permitted activity rule under
the Existing Plan, a resource consent or existing use rights. Ms Steven was concerned to ensure
that maintenance and repair works on any building and utilities included those that were
established with the written consent of CIAL under s 176(1)(b). Ms Steven submitted that
there did not appear to be justification for any maintenance and repair work to be restricted
because it could not reasonably be regarded as works that could reasonably “prevent or hinder”
the safe operation of the airport. She requested that the exclusion should simply refer to “any
building or structure”.
[100] In response, Ms Appleyard noted that there were in fact no buildings established with the
prior written approval of CIAL in this area of land and that the proposed wording addresses the
submitters’ concerns.
[101] We have concluded that, in the context of the maintenance and repair, it is inappropriate
to exclude buildings where written consent has been given by CIAL, including where this
occurs at a future date. The fact that there are no current buildings to which this applies does
not make such provision valueless. For example, should CIAL give consent to the erection of
glass or tunnel houses (on the basis that they did not prevent or hinder the safe and efficient
operation of the airport), then it is appropriate that they are also not restricted from being
maintained and repaired.
(d)

What is meant by “In addition to buildings, all activities within the REPAs”?

[102] Ms Appleyard has offered amended wording that clarifies that paragraph ii of the purpose
for the designation is intended to addresses new activities and/or changes in character, intensity
and scale of existing activities. This is consistent with Ms Steven’s submission that the
restrictions cannot extend to an existing situation.
(e)

What is meant by “hazardous substances”?

[103] Ms Appleyard offered an amendment to the wording to refer to “the use or storage of
hazardous substances exceeding the quantities permitted for [sic] within the underlying zone”.
Ms Steven criticised the rationale for the restriction because she submitted CIAL had not
established that such a restriction was reasonably necessary in terms of the safe and efficient
functioning of the airport. She submitted that the reference to the underlying zone was not
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relevant. Ms Appleyard responded by submitting that the storage and use of hazardous
substances has the potential to create a safety risk, but in any event she submitted that s 176 of
the RMA states that no person may do anything that would prevent or hinder the work to which
the designation relates, including the use of land, subdivision, or change in the character,
intensity or scale of the use of the land. She submitted that regardless of any resource consent
application, CIAL’s written consent will be required for any proposed use or storage of
hazardous substances that would prevent or hinder work to which the designation over Area B
relates. We have accepted Ms Appleyard’s suggested amendment on that basis.
(f)

Isn’t the reference to “REPA” and “REPAs” unnecessary and misplaced?

[104] CIAL submitted that reference to REPA or REPAs is unnecessary, and has suggested the
wording only refer to Area B. Ms Steven disagrees, and submits that reference to a REPA in
the purpose clarifies the scope of the designation over Area B. We agree that reference to the
requirements of a REPA, as it relates to Area B, in the purpose statement adds to clarity to the
Designation’s purpose.
(g)

Given the intended purpose of the modification, would there be value in also specifying
what activities are not restricted by the designation?

[105] Our final question queried whether there would be benefit in specifying the activities
which were not subject to restriction, such as subdivision. CIAL does not accept that it is
necessary to list activities not restricted by the designation over Area B. It notes that the
exclusions listed under i(a)-(c) give examples of the types of buildings not restricted by the
Designation, the list of activities in the second bullet point is exhaustive and therefore nonrestricted activities should be easily identified.
[106] Ms Appleyard submitted that subdivision is one of the things that may not occur without
written consent of the requiring authority under s 176(1)(b) and, while it would not want to add
subdivision to the list of activities likely to be declined, it does not wish to abrogate the right
to decline written consent for subdivision which a person may wish to undertake on the land in
Area B following consideration of the relevant circumstances.
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[107] Ms Steven submitted that there was no basis to restrict subdivision and was concerned
about the listing of “not restricted” activities, in case some activities were omitted. Ms Steven
suggested the wording of the purpose could be amended by referencing s 176 of the RMA.
[108] The exchange between Ms Appleyard and Ms Steven serves to highlight that there is the
potential for the proposed wording to confuse plan users as to the effect of the purpose
statement for the designation over Area B. As we understand the evidence for CIAL, the
designation purpose for Area B is that a restriction in respect of land and associated airspace
to provide for the REPA, as it extends over Area B, is reasonably necessary for the safe and
efficient functioning of the airport. Within the designated area, s 176 of the RMA provides
that no person may do anything that would prevent or hinder the project or work to which the
designation relates, including the use of land, subdivision, or change in the character, intensity
or scale of the use of the land. The first bullet point (excluding a) to c)) and the second bullet
point in the purpose statement are activities where written consent is unlikely to be given
because the buildings and activities are likely to “prevent or hinder” the safe and efficient
operation of the airport in relation to meeting REPA requirements. Ms Appleyard submitted
that the list in the designation purpose for Area B is designed to form a guide of the sorts of
activities that would not be likely to be given written approval. In accepting the list of
restrictions by CIAL, we are satisfied that the designation over Area B for the stated purpose
is reasonably necessary to achieve CIAL’s objectives.
[109] We accept that the description of the stated purpose does not restrict CIAL from declining
written consent for proposed activities that are not in the list, but which would prevent or hinder
safe and efficient airport operations, should such a situation arise. We accept that the wording
cannot override s 176 of the RMA and does not override appeal rights, irrespective of what is
or is not in included in the list. Whether or not a use would prevent or hinder the safe and
efficient operation of the airport is a matter which will depend on the facts prevailing at the
appropriate time in the future.
[110] However, we do consider that there is some room for improvement of the wording to
improve clarity and understanding.
[111] In our minute of 13 April 2015, we suggested a possible restructuring of the purpose
statement. However, on reflection and in light of the submissions of Ms Appleyard and
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Ms Steven, we think the structure offered by Ms Appleyard in her supplementary submissions
in reply is appropriate, with some further amendments for clarity, bearing in mind our
discussion above.62 We consider the following wording better reflects the Designation purpose
for Area B (our changes are shown as underlined and strike through:
Area B
Airport – Restriction in respect of land and associated airspace for the purposes of a
Runway End Protection Area (REPA), for the safe and efficient functioning of the
Airport, as follows:
Restrictions on undertaking uses such as the following, including by changing the
character, intensity or scale of the use:
i.

Any new building or any utility*, as defined in this plan (except a navigational
aid for aircraft) not present on the land covered by Area B at the time of
notification of this plan as at 27 August 2014, or any change in any existing
building or utility’s* character, scale or intensity, excluding:
a. Structures associated with upgrades for State Highway 1;
b. Maintenance or repair works on any existing building or utility
permitted by way of a permitted activity rule under the operative City
Plan, by resource consent, or by existing use rights;
c. Enclosed walkways associated with vehicle parking areas which are no
greater than 2.4m in height and 1.8m in width.

ii.

In addition to buildings and utilities, all new activities or changes in the
character, scale or intensity of existing activities carried out within Area B
which generate or have potential to generate any of the following effects:
a. Mass assembly of people (golf course recreation does not amount to
mass assembly of people);
b. Release of any substance which would impair visibility or otherwise
interfere with the operation of aircraft including the creation of smoke,
dust and steam;
c. The use or storage of hazardous substances exceeding the quantities
permitted for within the underlying zone;
d. Production of direct light beams or reflective glare which could
interfere with the vision of a pilot, excluding reflections or lights from
motor vehicles;
e. Production of radio or electrical interference which could affect aircraft
communications or navigational equipment; and
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Submissions by way of reply on behalf of Christchurch international Airport Limited (Designation Chapter), 18 May
2015 at para 23.
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f.

Attraction of birds, including but not limited to crops, orchards, and
waterbodies (including swales or retention basins for the management
of stormwater).

*Note “existing building or utility” means any existing building or utility present on
the land covered by Area B at the time of notification of this plan and permitted by way
of a permitted activity rule under the operative City Plan, by resource consent, or by
existing use rights ‘new building or utility’ excludes any building or utility not yet
constructed but allowed by resource consent, building consent or existing use rights on
27 August 2014.

Lapsing Issue
[112] Ms Steven raised a concern that the proposed purpose statement did not enable a land
owner to determine whether or not the works had been given effect to for the purposes of s 184
of the RMA. Mr Bonis was of the view that the REPA requirements would enure in perpetuity,
given their function was tied to the operation of the airport. We accept that provision for the
REPA requirements is a part of the broader airport purposes which are being given effect to
under Designation D1. On the evidence we heard, the designation to provide for a REPA is
not solely required because of future works. We agree with CIAL’s position on this matter.
[113] We note that Ms Steven expressed some concern in her closing submissions that CIAL
had the view that, because the designated purpose exists already, and because the REPA is not
required for physical works, CIAL cannot be required to compulsorily purchase the land
pursuant to s 185 of the RMA. The evidence we heard from Mr Boswell was that CIAL is
open to purchasing the land,63 although Area B landowners had not expressed a willingness to
sell. The issue of whether the landowners have available to them relief under s 185 of the RMA
is not a matter that we need to determine here. For completeness however we note s 185
provides (in part):
(1) An owner of an estate or interest in land (including a leasehold estate or interest)
that is subject to a designation or requirement under this Part may apply at any
time to the Environment Court for an order obliging the requiring authority
responsible for the designation or requirement to acquire or lease all or part of the
owner's estate or interest in the land under the Public Works Act 1981.

…

63

Transcript page 208 line 39 –page 209 line 4
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(3) The Environment Court may make an order applied for under subsection (1) if it
is satisfied that—
(a)

the owner has tried but been unable to enter into an agreement for the sale
of the estate or interest in the land subject to the designation or requirement
at a price not less than the market value that the land would have had if it
had not been subject to the designation or requirement; and

(b)

either—
(i)

the designation or requirement prevents reasonable use of the owner's
estate or interest in the land; or

(ii)

the applicant was the owner, or the spouse, civil union partner, or de
facto partner of the owner, of the estate or interest in the land when
the designation or requirement was created…

[114] We observe that relief under s 185 appears to be available “at any time” as long as the
matters in paragraphs (a) and (b)(i) or (b)(ii) apply. In relation to (a) and (b)(i), these will be
matters to be determined on the facts at the relevant time. If (b)(ii) is to be relied upon, the
date at which the designation was created would seem to be the date on which the designation64
over Area B was included in the District Plan, rather than relating to the completion or need
for any physical work.
Is Area B a modification or a new designation?
[115] Ms Steven and Mr Stokes65 argued that the addition of Area B, to meet the REPA
requirements, was a new designation rather than a modification to an existing designation. The
modification requested by CIAL in its roll-over notice is to include additional land. It has not
requested a new designation. The evidence we heard from CIAL explained that the REPA
requirements are a method of providing for the safe and efficient operation of the airport, which
is in turn, part of the broader airport purpose.

64

65

‘Designation’ is defined in s 166 RMA as “a provision made in a district plan to give effect to a requirement made by
a requiring authority under section 168 or section 168A or clause 4 of Schedule 1”. Clause 4(1) of Schedule 1 provides
for the inclusion of a designation with or without modification, as does OIC Schedule 1, cl 4(4). ‘Modification’ is not
defined separately. The date the “designation” is included in the plan must necessarily apply to the date at which
“modifications” are included in the plan.
Mr Stokes and the submitters represented by Ms Steven did not raise this argument in their written submissions, nor
was it raised directly during the hearing, either in evidence or submissions. Mr Stokes raised the issue in his closing
submissions dated 20 February 2015, and Ms Steven addressed it in her submissions in response to our Minute of 13
April 2015.
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[116] Ms Steven argued that a distinction should be drawn between the purpose of the original
designation (which she says is for a ‘public work’ under s 168(1)(a))66 and our reference to
s 168(2)(b) in our Minute, which authorises restrictions to be placed on “…airspace where a
restriction is reasonably necessary for the safe or efficient functioning or operation of such
project or work”. Ms Steven argued that the distinction supports the contention that the
restrictions over the land in Area B amounted to a new designation. Ms Steven offered no
authority for her submission.
[117] The designation purpose for the airport is referred to as “airport purposes”. Although
this term is not defined, we accept Ms Appleyard’s opening submissions that the term is broad
enough to encompass ‘all things that an airport does’ that are within the compass of its approval
as a requiring authority. Ms Appleyard also referred to a general discussion of the ‘nature of
an airport’ in the Craigie cases.67 We note that the Craigie case concerned a declaration as to
whether certain land was held and still required for a public work under the Public Works Act
1981. Here the issue is whether or not the proposed restrictions over Area B are authorised by
the requiring authority’s approved purpose as Gazetted.68 We have considered the wording of
the Gazetted approval which states:
Christchurch International Airport is hereby approved as a requiring authority under
section 167 of the Resource Management Act 1991 for the operation of the Christchurch
International Airport situated at Memorial Avenue, Harewood in the district of
Christchurch City.

[118] Taking the ordinary meaning of the word ‘operation’ to mean “the way in which things
work or the condition of functioning”,69 we think it goes without saying that safety is a
paramount factor in the operation and functioning of the airport. We find on the evidence of
Mr Boswell that the operation of the airport necessarily includes placing restrictions on land
and airspace so as not to prevent or hinder the safe and efficient operation of the airport.
[119] We note that Ms Steven did not seek to argue that providing for a REPA was not within
the airport purposes. Rather her argument appeared to be that the extension of a REPA over
66

67

68

69

It appears this ought to be reference to section 168(2)(a) as CIAL has approval as a ‘requiring authority’ for airport
purposes. Section 168(2)(a) uses the terms “project or works”.
McElroy and Ors as Trustees of the Craigie Trust v Auckland International Airport Limited [2010] NZSC 62 adopting
the reasoning of the lower courts with regard to the nature of airports in McElroy and Ors as Trustees of the Craigie
Trust v Auckland International Airport Limited [2009] NZCA 621 (CA) at para [49] to [78] and McElroy and Ors as
Trustees of the Craigie Trust v Auckland International Airport Limited [2008] 3NZLR 626 (HC).
The Resource Management (Approval of Christchurch International Airport Limited as Requiring Authority) Notice
1994 (New Zealand Gazette 24 March 1994 pp1175-1176).
Shorter Oxford English Dictionary (6th ed, Oxford University Press, Oxford, 2007) at 2009.

Designation D1 - Christchurch International Airport - Draft Decision

35
her clients’ land was not reasonably necessary for the safe operation of the airport, but rather
as a consequence of CIAL’s plans to extend the east-west runway. We disagree with that
narrow interpretation of the designation purpose.
[120] Ms Steven did not dispute that a modification can be pursued to include a REPA, but she
suggested this is in addition to the original Designation purpose because it is derived from
future planned improvements and therefore may be different in substance to the original
Designation. Ms Steven also sought to draw an analogy between variations to resource consent
conditions under s 127 RMA and whether or not changes to conditions are in substance
variations or fresh applications.
[121] We reject Ms Steven’s submissions that the modification to include land for the purposes
of the REPA restrictions is a new designation in substance and reject the analogy with
variations to resource consent conditions under s 127 RMA.
[122] In relation to the first point, we have already concluded on the evidence that the provision
for the requirements of a REPA is a necessary part of the airport purposes to provide for the
safe and efficient operation of the airport. We also note that s 127 RMA is directed at the
conditions applying to an activity authorised by a resource consent. That is materially different
from what we are dealing with, a modification to an existing designation per se (rather than to
the conditions of a designation) which is expressly authorised by the provisions of the OIC and
the RMA.70 CIAL is not pursuing a fresh designating purpose in respect of Area B. Rather, it
pursues a modification to the area affected by the existing designation for airport purposes. We
find that to be the case on our examination of the notice of roll-over with modification and on
the evidence we heard.
[123] Ms Steven did not seek to argue that the geographical separation between the existing
designated area and Area B was a factor in determining whether it ought to be considered as a
modification or a fresh designation. Nothing in the RMA or the OIC precludes this. She did
argue the issue of whether the exclusion of the State Highway was incongruous with some of
the proposed restrictions on the uses of Area B, because users of the State Highway are also
potentially at risk from air accidents. We understand that Russley Road is excluded because

70

RMA, Schedule 1, cl 4.
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CIAL has separately entered into an agreement with the NZ Transport Agency71 and the State
Highway is also subject to its own designation72. For completeness, we see no benefit in
treating Area B as a separate designation given the obvious connection to the designated area
west of Russley Road which contains the balance of the REPA. It appears to us to be a preferred
planning approach to have a single designation for the same project or works.
[124] For those reasons, we have rejected Ms Steven and Mr Stokes’ submissions.
[125] For completeness, we note that if are wrong in our conclusion and the substance of the
modification is more properly dealt with as a new designation, there is in our view no material
or factual difference to the process that would be followed in the context of the preparation of
the Replacement Plan, there is no prejudice to any person, nor would the outcome be any
different.
[126] Clause 4(8) of Schedule 1 to the OIC provides that, if CIAL had given notice of a new
requirement for Area B, the Council could, with CIAL’s consent, have included the new
requirement in the proposal for the Replacement Plan. In doing so, the Council would have
been required to make relevant information about the requirement available for public
inspection.73 We note that CIAL’s notice of roll-over with modification74 recognised that the
modification was “significant”, and provided information in accordance with Form 18 of the
Resource Management Forms, Fees and Procedure Regulations 2003, which prescribes the
contents of a notice of requirement under s 168 of the RMA.75 The information was available
for public inspection on the Council’s website. The affected landowners were made aware of
CIAL’s intention with regard to the REPA.76 Some of those landowners have made
submissions on the roll-over and have participated in this hearing. We have fully considered
those submissions in reaching our decision under s 171 of the RMA.
[127] Ms Steven suggested that if the REPA requirement were to be a new designation, it
might alter the ‘information’ requirements, and that the Panel “must nevertheless be satisfied
that it has sufficient information to enable a decision in light of the relevant statutory tests”.77
71
72
73
74
75
76
77

Evidence of Rhys Boswell, para 124-125.
RMA, s 177.
OIC, Schedule 1, cl 4(9).
CIAL, Notice of roll-over with modifications, 31 March 2014.
Ibid - Section 5 of Notice.
Notice of roll-over, paras 108-110.
Supplementary Closing Submissions, 11 May 2015, para 6.
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We do not believe that there is any additional information that we would have needed to
consider in relation to REPA restrictions over Area B as a new designation, beyond that which
we have already considered under the tests in s 171 in this hearing. Although we raised
concerns during the hearing about gaps in the evidential case for CIAL on the issue of effects
of the modification on the land within Area B, and consideration of alternatives by CIAL, these
matters were addressed during the hearing. Mr Boswell was recalled to present evidence in
relation to CIAL’s master planning and CIAL’s consideration of alternatives.78 Ms Steven and
Mr Stokes were given the opportunity to consider that evidence, and cross-examined
Mr Boswell. We also requested that Mr Bonis undertake an assessment of the permitted
baseline for Area B. This was provided, and Ms Steven responded by way of a memorandum,
where she substantially agreed with Mr Bonis.79 Accordingly, even if Area B was pursued by
way of an application for a new designation, our conclusions on the evidence would have been
the same.

Conclusion as to Designation D1 – Christchurch International Airport Limited
[128] Accordingly, our draft decision is to confirm in part “Designation D1 – Christchurch
International Airport Limited” for inclusion in the Replacement Plan, according to CIAL’s
requirement as set out in the notified Proposal as follows;
(a)

Area A1 is confirmed as notified in the Replacement Plan.

(b)

Area A2 is confirmed in part to the extent that it is:
1.

limited to restricting the use and development of part of the land of
Area A2 for the purposes of a Runway End Protection Area (REPA),
for the safe and efficient functioning of the Airport, as set out in
Schedule 2 and

2.

the Designation over Area A2 excludes privately-owned land beyond
the REPA area associated with the southern end of the 02/20 runway.

78

79

CIAL’s consideration of alternatives included provision for a REPA outside the airport boundary east of Russley Road
see Transcript page 213 line 39 to page 214 line 7.
Dated 19 February 2015.

Designation D1 - Christchurch International Airport - Draft Decision

Schedules to Decision
SCHEDULE 1

Designation D1 - Christchurch International Airport - Draft Decision

39

Schedules to Decision

40

SCHEDULE 2

D1 Christchurch International Airport

Designation
Number
Requiring
Authority
Location

D1

Roll-over
Designation
Legacy Reference

Yes (with modification)

Lapse Date

Given effect to

Underlying Zone

To be confirmed – Phase 2 District Plan Review

Map Number

16, 17, 22, 23

Christchurch International Airport Limited
Harewood, Christchurch

Christchurch City Plan, Volume 3, Part 12, Clause 2.1

Purpose
Area (as shown on
attached plan)

Purpose

A1

Airport. Airport purposes

A2 and B

Airport – Restriction in respect of land and associated airspace for
the purposes of a Runway End Protection Area (REPA), for the
safe and efficient functioning of the Airport, as follows:
Restrictions on undertaking uses such as the following, including
by changing the character, intensity or scale of the use:
i.

Any new building or utility,* as defined in this plan
(except a navigational aid for aircraft) not present on the
land covered by Area B as at 27 August 2014, or any
change in any building or utility’s character, scale or
intensity, excluding:
a.

Structures associated with upgrades for State
Highway 1;

b.

Maintenance or repair works on any building or
utility;
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c.

ii.

Enclosed walkways associated with vehicle
parking areas which are no greater than 2.4m in
height and 1.8m in width.

In addition to buildings and utilities, all new activities or
changes in the character, scale or intensity of existing
activities carried out within Area B which generate or
have potential to generate any of the following effects:
a.

Mass assembly of people (golf course recreation
does not amount to mass assembly of people);

b.

Release of any substance which would impair
visibility or otherwise interfere with the
operation of aircraft including the creation of
smoke, dust and steam;

c.

The use or storage of hazardous substances
exceeding the quantities permitted within the
underlying zone;

d.

Production of direct light beams or reflective
glare which could interfere with the vision of a
pilot, excluding reflections or lights from motor
vehicles;

e.

Production of radio or electrical interference
which could affect aircraft communications or
navigational equipment; and

f.

Attraction of birds, including but not limited to
crops, orchards, and waterbodies (including
swales or retention basins for the management of
storm water).

*Note ‘new building or utility’ excludes any building or utility not yet constructed
but allowed by resource consent, building consent or existing use rights on 27 August
2014.

Conditions
N/A
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