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___________________________________________________________________________ 

MINUTE  

concerning aspects of Natural Hazards proposal 

___________________________________________________________________________ 

Directions 

[1] With reference to the list of questions in the Annexure to this Minute: 

(a) Christchurch City Council and the Crown/Canterbury Earthquake Recovery 

Authority (‘CERA’) are directed to assist the Panel through their submissions 

(opening and/or closing) and evidence (by oral question and answer); 

(b) While that direction does not apply to other parties, all parties are encouraged 

to also offer the Panel assistance on these questions in submissions (opening 

and/or closing) and evidence (by oral question and answer). 

Introduction 

[2] Following facilitated conferencing of the planning experts, we received a joint statement1 

which included two attachments.  Subject to recorded differences of opinion, Attachment 2 to 

                                                 
1  Planning Expert Conferencing Statement Regarding Chapter 5 - Natural Hazards 29 January 2015. 
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that statement is a track changes version of the notified version (“Notified Version”) of 

Chapter 5.  

[3] Panel members have been considering the joint statement, joint statements from the 

technical witnesses and statements of evidence, in preparation for the hearing.   

[4] We are mindful that our decision on the Strategic Directions and Outcomes Proposals, 

issued this week, was not known to the planning experts when they prepared their joint 

statement.  It includes Objectives 3.3.2 (as to clarity of language and efficiency) and 3.3.6 (as 

to natural hazards). 

[5] Our questions in the Annexure do not indicate that the panel has taken any view on the 

merits.  The panel has not done so.  Rather, we are mindful that part of our task, when 

considering evidence and submissions, will be to test different policy and regulatory 

approaches.  As such, it is important that we have clarity as to the available approaches and 

any questions of legal validity concerning them. 

 

 

 

 

 

 

Hon Sir John Hansen 

Chair  
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ANNEXURE 

1. Questions as to Objective 5.1.1 

[1] Proposed Objective 5.1.1 is “Reduced risk to people, property, infrastructure, and other 

aspects of the environment from natural hazards to acceptable levels”. 

[2] In addition, we do not presently understand what is meant by “reduced”, and in particular, 

what frame of reference (individual or community) is intended and how it is intended to be 

benchmarked so as to be able to be monitored. 

[3] We note that the planning experts, in their Joint Statement, agreed that there was no need 

to include objectives or policies in relation to natural hazards in Chapter 3 – Strategic 

Directions, as Chapter 5 is a complete package (which includes its own objectives and policies).   

Questions 

[4] We seek legal submissions (and evidence) as to: 

(a) What if any changes are necessary to Objective 5.5.1 and/or Objective 3.3.6? 

(b) Having regard to the decision on Strategic Directions, what should be the proper 

interpretative relationship between Objective 3.3.6 and the objectives and 

policies in Chapter 5?   

(c) What is meant by “reduced”, and whether it is appropriate in view of the RMA 

requirements for objectives, especially in terms of the matters raised above? 

2. Questions as to the specificity of policies in providing an understanding of the 

rules that are to implement the policies. 

[5] As you are aware, there is an intended relationship of policies and rules.  Under s 76(1), 

RMA, rules may be included in a plan for the purpose of carrying out the Council’s RMA 

functions and achieving the plan’s objectives and policies. 
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[6] In terms of that relationship, what policies say and specify can assist in the application 

and administration of rules, and of the Plan, for example by: 

 Providing a rationale or purpose for rules, relevant to rule administration and 

monitoring and consideration of changes to rules, 

 Giving direction as to the application and administration of rules. 

[7] In light of the planning experts’ Joint Statement, we seek submissions (and evidence) as 

to the effectiveness or otherwise of proposed and recommended natural hazards policies for 

fulfilling their statutory purpose in relation to rules.  Specifically, we refer to all policies that 

concern the management the risk from flooding and geotechnical hazards (including 

liquefaction susceptibility, and slope instability).   

Questions 

[8] In regard to that, our questions are: 

(a) To what degree can, and should, the natural hazards policies be explicit as to: 

(i) their rationale in relation to rules; 

(ii) the results intended to be achieved by related rules (including planning 

map overlays) and/or non-regulatory methods (including information 

and Land Information Memoranda)?   

(b) To what extent should such matters be included in policies (as opposed to 

explanatory text) to better achieve the related objective(s)? 

3. Rationale for various restrictions and controls under the rules 

[9] Our first issue concerns Rule 5.10. 

[10] The table in proposed Rule 5.10 lists various specified activities, then has paragraph (k) 

which specifies that “any building or structure not listed in activities a to g” is another activity 

category (prohibited, non-complying, or discretionary in various specified hazard zones).   
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[11] We can understand the rationale for addressing hazard risk matters at the subdivision 

stage, as this is when the suitability or otherwise of the land for its intended land use and 

development purposes can be tested.  However, we wonder whether double-regulation would 

result from also imposing restrictions on buildings or structures (without exception, for 

example for where a subdivision consent is held). 

[12] Secondly, we have a general issue concerning the potential for double regulation, or 

inconsistent regulation, in regard to various rule assessment criteria for restricted discretionary 

activities.   

[13] By way of example, Rule 5.8.3.2 specifies various matters for assessment that address 

archaeology, amenity effects, character, cultural values, and other broad environmental 

matters.  Other rules for restricted discretionary activities take a similar approach. 

[14] We wonder whether this approach could lead to double regulation (for instance, doubling 

up with general rules on various activities) or inconsistent regulation (for instance, requiring 

matters to be addressed only where similar activities are undertaken in a flood mitigation 

context, not in other contexts where the same activities are involved). 

[15] A further issue that occurs to us is that, if assessment criteria were focused only on 

relevant natural hazard matters, this may allow for use of a dedicated technical advisory, 

assessment and determination track for applications. 

Questions 

[16] We seek legal submissions (and evidence) to address the following questions: 

(a) Would rule 5.10 result in double regulation in the manner we have raised? 

(b) If so, is that appropriate for achieving relevant objectives and policies? 

(c) Would the restricted discretionary activity criteria in Rule 5.8.3.2 and other rules 

result in double regulation and/or inconsistent regulation? 

(d) If so, is that appropriate for achieving the relevant objectives and policies?  
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(e) Is there scope for having consent applications for natural hazards matters 

processed and advisors determined by technically-qualified and/or expert 

independent commissioners (similar to urban design panels)?  Would this be 

appropriate, in terms of s 32, having regard to benefits, costs and risks? 

4. Questions as to capacity to use certification conditions for permitted activities in 

regard to certain hazards 

[17] In the case of certain hazards (particularly rockfall and flooding), we understand that 

thresholds for regulation are applied.   

[18] For rockfall, we understand that is set by reference to a threshold of defined “intolerable 

risk” which appears capable of expert measurement and determination.  For example, we note 

the evidence of relevant Council experts which recommend removal of restrictions from certain 

submitter properties, following application of those threshold requirements.   

[19] Similarly, for flooding, there appear to be threshold parameters capable of expert 

measurement and determination (ie as to the flood return period, and influence of the tide, to 

derive a minimum floor level). 

[20] To the extent that threshold parameters are capable of expert measurement and 

determination, it occurs to us that they could be matters for expert certification.  If that is the 

case, there would appear to be some basis for a permitted and/or controlled activity 

classification. 

Questions 

[21] We seek legal submissions (and evidence) as to the following questions: 

(a) Would it be viable and appropriate to have a permitted activity regime, 

involving certification for: 

(i) Rockfall? 

(ii) Flooding? 
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(iii) Any other natural hazard category currently requiring resource consent? 

(b) In each such case: 

(i) Where viable, how? 

(ii) Where not viable, why?  

5. Questions as to the jurisdictional limits of permitted and controlled activity rules 

in regard to further matters for assessment 

[1] In the same vein as Question 4, our questions here arise from our consideration of various 

proposed “restricted discretionary activity” rules in the Joint Statement, and associated 

comments in the joint statements of the technical experts.  

[2] Examples are proposed Rules 5.9.2 RD1 in the LAA2 (in respect of which the Joint 

Statement records a comment from J Clease that the activities covered by this rule should be 

controlled activities) and Rule 5.8.1.2 RD2.  There are also related comments by the technical 

experts on flooding as to concerns about costs and delays landowners would face in RMA 

processes, and calling for streamlining of such processes.  We anticipate that similar issues 

may need to be considered in regard to other hazard categories (e.g. as to liquefaction and 

rockfall). 

[3] Mindful of Objective 3.3.2, we wish to ensure different RMA process options are tested 

for their relative effectiveness and efficiency.  That requires that we are fully informed on 

questions of jurisdictional limits.   

[4] In the case of permitted activities, a resource consent is not required if the activity 

“complies with the requirements, conditions, and permissions, if any, specified in” the RMA, 

regulations, or the Plan (or proposed Plan): s 87A(1).  

[5] We are aware of the well-established authority to the effect that a permitted activity rule 

cannot reserve a value judgment: see for example Ruddlesden v Kapiti Borough Council (1986) 

11 NZTPA 301 (HC); Purification Technologies Ltd v Taupo District Council [1995] NZRMA 

197.   
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[6] On that authority, permitted activity requirements or conditions that reserved back to the 

Council a value judgment (for instance, as to whether and on what basis any activity could 

proceed) would be ultra vires. 

[7] However, we wish to explore the extent to which a permitted activity rule could reserve 

capacity for a technical assessment of an activity to be done, as a condition of that activity.   

[8] We observe that the Resource Management Act 1991 (‘RMA’) defines “condition”, for 

plans and consents, to include “terms, standards, restrictions, and prohibitions”.  Having in 

mind Environmental Defence Society Inc v New Zealand King Salmon Co Ltd [2013] NZHC 

1992, [2013] NZRMA 371, we wonder whether condition “standards” can encompass both 

quantitative and qualitative standards, without necessarily offending the value judgment 

limitations to jurisdiction.   

[9] As you are aware, controlled activities generally must be granted consent, the consent 

authority’s power to impose conditions is restricted to the matters over which control is 

reserved (in this case, by the Plan).  Similar to permitted activities, the activity must comply 

“with the requirements, conditions, and permissions, if any, specified in” the RMA, 

regulations, or the Plan (or proposed Plan): s 87A(2). 

Questions 

[10] To test the suitability or otherwise of permitted activity and/or controlled activity 

classifications (as against restricted discretionary activity classification), we seek submissions 

on the following questions: 

(a) Can a permitted activity rule to give capacity for relevant technical assessment 

to be undertaken as a performance standard, without straying beyond 

jurisdiction?   

(b) If so, are there any situations where this could this be sufficient for achieving 

applicable objectives and policies?  If so, please specify.  
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(c) Can a controlled activity rule give capacity for relevant technical assessment 

and the imposition of conditions to achieve applicable objectives and policies?   

(d) If so, please specify. 

6. Question as to use of a single model to define the downslope limits of Rockfall 

Hazard Management Areas (RHMA) 1 and 2. 

[11] We have noted the agreed statement of the expert witnesses caucusing on Slope Hazards, 

supported by separate statements from Dr Massey and Mr Taig, that Council “should define 

the downslope limits of Rockfall Hazard Management Areas (RHMA) 1 and 2 using a single 

model”.   

[12] Our understanding is that the downslope limits of RHMA 1 and 2, shown on the notified 

Natural Hazard Overlay maps, have been defined using two different rockfall models, based 

on different assumptions of dwelling occupancy and exposure to aftershocks.  

Questions 

[13] Our questions are: 

(a) What is the rationale for the present approach? 

(b) What would be required to respond to the recommendations by Dr Massey and 

Mr Taig? 

(c) Having regard to costs and benefits and risks, in terms of s 32, RMA, which 

approach is more appropriate for achieving the relevant objective(s) (and in 

regard to applicable policies)?  

7. Questions as to assessed limit of rockfall runout 

[14] We have noted the statement of Dr Massey, attached to the agreed statement of the expert 

witnesses caucusing on Slope Hazards, questioning the lack of any policy for the land in the 
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zone between the downslope limit of RHMA2 and the assessment limit of rockfall runout 

(defined by GNS Science as the “10-6 AIFR”).  In his attached diagram, Dr Massey asks: 

 What policy is there for building in this hazard zone? 

 Is this hazard zone defined anywhere? 

 Are people in this hazard zone being told, although they don’t have to do anything? 

 If not, then could this be an area of confusion / confrontation later on? 

[15] We note that this area is not shown on the notified Natural Hazard Overlay maps and 

there do not appear to be any specific policies, rules or other methods for this area in the notified 

Replacement Plan.   

[16] Section 75(2)(b) provides that a district plan may state the methods, other than rules, for 

implementing the policies for the district.  That appears to indicate that non-regulatory methods 

can have a valid role in the implementation of policies (for example, including mapping that 

may lead to notations on Land Information Memorandum).  As such, it would appear to indicate 

that there policies can be framed with reference to such non-regulatory methods.  

Questions 

[17] We seek legal submissions and/or evidence on the following questions: 

(a) Is it legally valid for policies to be framed to be implemented by such non-

regulatory methods? 

(b) Would it be appropriate or inappropriate for the Plan to address this level of risk 

from rockfall hazard by including a policy or policies as to non-regulatory 

methods (for example, a policy and associated mapping that may lead to 

notations on Land Information Memorandum)? 

8. Questions as to the determination by the Council of intolerable risk  

[18] We have noted the agreed statement of the expert witnesses caucusing on Slope Hazards 

that “a suitable starting point for determining intolerable risk is to set a threshold at 10-4 
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(1/10,000 per year) annual individual fatality risk (AIFR), acknowledging what is tolerable 

may be in the range between 10-5 to 10-3”.  This is supported in the separate statement from Dr 

Massey.  Mr Taig, in his separate statement, generally supports the caucusing statement, 

although states that “In my work with GNS Science a reasonable range within which to set a 

threshold of intolerability was suggested to be from 5x10-5 up to 10-3.” 

[19] We understand, from the diagram attached to the separate statement of Dr Massey, that 

the downslope limit of RHMA1 (on the notified Natural Hazard Overlay maps) has been 

defined by an AIFR of 10-4, based on a rockfall model with assumptions of 67% average 

dwelling occupancy and no exposure to aftershocks.  We note, from the rules in the Joint 

Statement from the Planning expert caucusing, that subdivision and new buildings have non-

complying activity status within RHMA1.  This may correspond with Policy 5.5.2(a) (Planners 

Joint Statement) which requires subdivision, use and development to be avoided where it will 

result in an intolerable risk to life-safety from the effects of rockfall or boulder roll.  

Questions 

[20] Our questions of the Council, which may be answered by legal submissions and/or 

evidence, are: 

(a) How did the Council make its determination regarding the threshold for 

intolerable life-safety risk from rockfall and boulder roll? 

(b) In making that determination, what threshold did the Council adopt, and why?   

(c) How did the Council make its determination regarding the threshold for 

intolerable life-safety risk from the effects of cliff collapse (Policy 5.5.1 – 

Planners Joint Statement) which define the Natural Hazards Overlay and 

associated rules for the Cliff Hazard Management Areas (CHMA)? 

(d) In making that determination, what threshold did the Council adopt, and why?   

 


