
 
 

 

 

 

Christchurch Replacement District Plan 
 

 

 

CHAPTER 5: 

NATURAL HAZARDS (PART) 
 

 

 

 

 

 

TRANSCRIPT OF PROCEEDINGS 

 

 

 

 

 

Heard at: Christchurch Plan Independent Hearing Venue 

 348 Manchester Street, Christchurch 

 

 

Date: 5 March 2015 

 

 

Hearing Panel: Sir John Hansen 

 Judge John Hassan 

 Sarah Dawson 

 Ms Jane Huria 

 Dr Phil Mitchell 



DAY 4 – 5 MARCH 2015 

 

<JANICE CARTER, sworn [9.32 am] ..................................................................359 

<CROSS-EXAMINATION BY MS WATSON [9.33 am] ..........................359 

<CROSS-EXAMINATION BY MR SMYTH [9.53 am] .............................367 

<CROSS-EXAMINATION BY MR CHAPMAN [10.27 am].....................384 

<CROSS-EXAMINATION BY MR FOWLER [10.55 am] ........................397 

<CROSS-EXAMINATION BY MS WALSH [11.01 am] ...........................400 

<CROSS-EXAMINATION BY MS TURPIN [11.09 am] ...........................403 

<RE-EXAMINATION BY MR WINCHSETER [11.48 am] ......................413 

<RE-EXAMINATION BY MR WINCHESTER [1.35 pm] ........................460 

<THE WITNESS WITHDREW [1.36 pm] ..................................................461 

 

<EMMA JANE JACKA, sworn [3.12 pm] ...........................................................473 

<EXAMINATION BY MR RADICH [3.13 pm] .........................................473 

<THE WITNESS WITHDREW [3.21 pm] ..................................................477 

 

<NICHOLAS JOHN TRAYLEN, affirmed [3.21 pm] ........................................478 

<EXAMINATION BY MR RADICH [3.21 pm] .........................................478 

<THEWITNESS WITHDREW [3.30 pm] ...................................................482 

 

<DR WENDY SUSAN ANNE SAUNDERS, sworn [3.30 pm] ...........................482 

<EXAMINATION BY MR RADICH [3.30 pm] .........................................482 

<CROSS-EXAMINATION BY MR WINCHESTER [3.41 pm].................486 

<THE WITNESS WITHDREW [4.18 pm] ..................................................501 

 

<ANDREW PETER HEWLAND WILLIS, affirmed [4.19 pm] ........................501 

<EXAMINATION BY MR RADICH [4.19 pm] .........................................501 

<CROSS-EXAMINATION BY MR WINCHESTER [4.44 pm].................511 

<THE WITNESS WITHDREW [5.08 pm] ..................................................520 

 

 

EXHIBITS 

 

EXHIBIT #9 - PAGE FROM CURRENT OPERATIVE PLAN .......................381 

EXHIBIT #10 - NATIONAL CIVIL DEFENCE EMERGENCY 

MANAGEMENT ........................................................................................485 

EXHIBIT #11 – RISK MANAGEMENT GUIDELINES ...................................485 

 

 

 



 Page 359 

  

Ch5: Natural Hazards (Part) 05.03.15 

DAY 4 – 5 MARCH 2015 
 

  [9.32 am] 

 

SJH:   Good morning, please be seated.  Can we have Ms Carter re-sworn, 5 

please? 

 

<JANICE CARTER, sworn [9.32 am] 

 

MR WINCHESTER:   Thank you, sir. 10 

 

SJH:   Now, is there anything we need to deal with before we just continue 

with the cross-examination? 

 

MR WINCHESTER:   Just before that starts, sir, in terms of Ms Carter’s 15 

summary of evidence and written answers to questions, unfortunately it 

is not finally complete yet, Ms Carter wanted some time to just check 

her - - - 

 

SJH:   Well, there has been time I am afraid to say, Mr Winchester. 20 

 

MR WINCHESTER:   I know that - - - 

 

SJH:   People have to work overtime and such like but we will go on with 

cross-examination. 25 

 

MR WINCHESTER:   Yes, sir.  It is really a matter of consistency with the 

transcript and, in terms of the evidence that was given yesterday, the 

transcript has been produced very promptly so it is available, the 

evidence is there.  But I do understand your Honour’s point and I am 30 

reinforcing that with all of my witnesses. 

 

SJH:   I know you have, thank you. 

 

MR WINCHESTER:   Thank you, sir. 35 

 

SJH:   Ms Watson? 

 

<CROSS-EXAMINATION BY MS WATSON [9.33 am] 

 40 

MS WATSON:   Thank you, sir.  Good morning. 

 

MS CARTER:   Good morning. 

 

MS WATSON:   Can I take you to paragraph 8.3.6 of your evidence-in-chief. 45 
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MS CARTER:   Yes. 

 

SJH:   Sorry, 8.3? 

 

MS WATSON:   Three-six of the evidence-in-chief.  It is on page 30, sir. 5 

 

SJH:   36. 

 

MS WATSON:   36, yes. 

 10 

SJH:   I thought you meant three stop six. 

 

MS WATSON:   Sorry, sir. 

 

SJH:   I could not find it, thank you. 15 

 

MS WATSON:   You state in this paragraph that the level of intolerance is the 

level which the Council does not consider it tolerable for there to be 

people living in these locations in the longer term.  However, you 

would accept that people will be living there in the longer term and that 20 

it is not prohibited for houses to be built at that level? 

 

MS CARTER:   I agree, yes. 

 

MS WATSON:   Can I take you to the definition of intolerable in your 25 

attachment to your rebuttal evidence. 

 

  [9.35 am] 

 

 The definition term states, “In terms of the policies in the Plan 30 

intolerable risk to life safety is a concept used to explain the point 

where it is considered that the risk to life is so great that it cannot be 

justified”. 

 

JUDGE HASSAN:   Is that on page 5 of the appendix? 35 

 

MS WATSON:   Yes, sir.   

 

 This seems to equate to a prohibited status and not a non-complying 

status where it is accepted that there is a pathway for a consent to be 40 

granted, do you agree? 

 

MS CARTER:   I do not think this describes prohibited and if it gives that 

impression then I am happy to look at that.  But the response I have got 

there is that all development that would put that life at risk provided for 45 

except in extraordinary circumstances which I thought was aligning 
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with the non-complying status.  That in exceptional circumstances 

consent would be granted.  So if those words are not quite reflective of 

the non-complying status, well, then I am quite happy to adjust that, but 

that was my intent there. 

 5 

 I also took those words from Risk Standards New Zealand and from 

Wendy Saunders evidence, so I was trying to come up with something 

that did reflect the non-complying status, not the prohibited. 

 

MS WATSON:   Thank you.  In terms of the “except in extraordinary 10 

circumstances”, would you accept that that is too narrow given that 

Mr Macfarlane has given evidence that there are sites in the hazard 

areas where mitigation is appropriate? 

 

MS CARTER:   Through the resource consent process? 15 

 

MS WATSON:   Yes. 

 

MS CARTER:   Yes.  I do not think it is too narrow in that context because I 

think the message we are sending is that it will be up to the 20 

geotechnical engineers through that resource consent process to 

demonstrate it can be done. 

 

MS WATSON:   And you consider that if it is demonstrated that risk can be 

mitigated that that is extraordinary circumstances even if it is on a 25 

broad – there are quite a number of sites where that can be 

demonstrated? 

 

MS CARTER:   Well, perhaps “extraordinary circumstances” might be a bit 

strong in that case, but I am certainly looking at that being an 30 

exceptional circumstance rather than commonplace.   

 

MS WATSON:   Thank you. 

 

MS CARTER:   But that is not to say it cannot be granted, yes. 35 

 

MS WATSON:   Can I take you paragraph 8.43 of your evidence-in-chief.  In 

this paragraph you are referring to the fact that in most cases the 

residential activities in RHMA1 are understood to be subject to red 

zoning? 40 

 

MS CARTER:   Yes. 

 

MS WATSON:   Have you any idea roughly how many properties are affected 

which are not red zoned? 45 
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MS CARTER:   Off the top of my head I do not have that number but I have 

actually got a spreadsheet that I can find that answer in terms of 

numbers.  If I was to say a number it would definitely be off the top of 

my head and I would not really like that to remain in evidence. 

 5 

MS WATSON:   I put it to you though that it is more than just a few? 

 

MS CARTER:   The number of people that do not have a building platform 

outside the Rock Fall Hazard Management Area 1, in other words they 

have got a site big enough but only part of it is in the Rock Fall Hazard 10 

Management Area 1 means that the number actually becomes lower.  

So if you are looking at sites that are partially in or partially out and 

you exclude the ones that at least have a building platform on their site 

that can be built on the number drops considerably.  But I do have data 

on that, as I said there is data. 15 

 

MS WATSON:   I think it would be good for the Panel to understand what that 

data is. 

 

 Can I take you to paragraph 8.29 of your evidence.  You are discussing 20 

policy 5.5.1 and you refer to known areas like this CHMA1 area where 

the life safety risk is intolerable and you have given evidence that this 

is considered to be similar to the level in the RHMA1 area.  I put - - - 

 

  [9.40 am] 25 

 

MS CARTER:   It could be, there is an overlap because the CHMA1 is 10-2 and 

above, so it is a more, a higher risk area if you like.  But Rock Fall 

Hazard Management Area 1 also contains lines 10-2, because it goes 

from 10-4 upwards. 30 

 

MS WATSON:   Concentrate on that word “known” areas, given the level of 

uncertainty in terms of the RHMA1 area and the changes that are likely 

with further site specific work, you would accept that the RHMA1 area 

is not as certain as the CHMA1 area? 35 

 

MS CARTER:   I do not quite understand what you mean, can you rephrase 

your question? 

 

MS WATSON:   In terms of the degree of uncertainty, in terms of the RHMA1 40 

area, you would accept that the risk is not as certain as in the cliff 

hazard area? 

 

MS CARTER:   I am not sure whether the words “the risk is not as certain”, 

that is confusing me.  What do you mean by the risk is not as certain, 45 

because they have both been modelled. 
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MS WATSON:   They have both been modelled but it is accepted that on 

further site specific work in relation to the RHMA1 area that there may 

be a number of cases where the risk is in fact below 10-4? 

 5 

MS CARTER:   Oh, I agree with that statement. 

 

MS WATSON:   Okay.  Now, I will just take you to paragraph 8.40.  Now, the 

total risk avoidance approach, in terms of the cliff hazard area, is in 

contrast to the situation where a resource consent can be lodged and 10 

considered on its merits on a case by case basis in relation to the 

RHMA1 area?  Yes? 

 

MS CARTER:   Yes. 

 15 

MS WATSON:   You agree with that.  Do you accept that with non-complying 

activities it is inevitable that the arguments of precedent and concerns 

in terms of undermining the District Plan will be raised? 

 

MS CARTER:   I am not in a position to answer that.  Precedent comes up 20 

from time to time.  If one neighbour is given consent and the next door 

neighbour applies for consent and they are knocked back there may be 

arguments that one should be treated like the same, but when we are 

talking about rock fall hazard that just might not be the case onsite.  So 

I am not sure, it is one of those questions that it depends on the 25 

circumstances. 

 

MS WATSON:   In your experience though, when you have dealt with non-

complying activities in the past, I put it to you that the process and the 

test is much higher and the issues of precedent are often given much 30 

more weight? 

 

MS CARTER:   It is given weight in certain circumstances, yes. 

 

MS WATSON:   Now, just turning to discretionary activities, you would 35 

accept that all factors can be taken into account for discretionary 

activities but there are no further hurdles, whether the further questions 

come into play? 

 

MS CARTER:   What is the “further hurdles”? 40 

 

MS WATSON:   The threshold test mainly. 

 

MS CARTER:   Oh, yes, well - - - 

 45 
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SJH:   Well, it is so loose a question.  It is like saying, “How long is a piece of 

string?”  Can you rephrase the question?  I mean you said “all factors 

come into play” and then suggested that somehow there are others 

which are not included within “all factors”, so it is a kind of 

meaningless question, Ms Watson. 5 

 

MS WATSON:   You would accept that as discretionary activities the decision 

maker can take everything into account in making its decision? 

 

MS CARTER:   Yes. 10 

 

JUDGE HASSAN:   Everything, everything in terms of section 104 of the Act? 

 

MS CARTER:   Yes. 

 15 

JUDGE HASSAN:   Rather than everything. 

 

MS CARTER:   Thank you. 

 

MS WATSON:   And then in terms of non-complying activities you would 20 

accept that before the decision maker can consider whether to grant the 

consent the application needs to pass the threshold test under 

section 104(d) of the Act? 

 

MS CARTER:   Yes. 25 

 

MS WATSON:   Can I take you to paragraph 8.42 of your evidence.  You refer 

to unique circumstances where the risk can be avoided or mitigated.  

Based on what Mr Macfarlane and Mr Wright have said in their 

evidence, do you accept that there may be a number of situations in the 30 

RHMA areas where the risk can in fact be mitigated? 

 

  [9.45 am] 

 

MS CARTER:   I do agree that there will be circumstances and particularly 35 

where there is a boundary issue.  For instance, the Rock Fall Hazard 

Management Area 1, if a building is proposed over part of it and it is 

only a small part, and the majority of the building is in the Rock Fall 

Hazard Management Area 2 or in the remainder of the Port Hills.   

 40 

 So there is going to be circumstances where people will be able to use 

their sites despite having some notation on their site.  There is many 

sites that are only partially within the Rock Fall Hazard Management 

Area 1 and the degree to which they are in that area will affect the 

resource consenting. 45 
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MS WATSON:   Can I take you to paragraph 7.27.  You have given evidence 

that the proposed policies seek the avoidance of risk where there is an 

intolerable risk but provide for development to be considered where 

mitigation of risk may be possible.  Can I refer you to policy 5.21.  This 

policy doesn’t refer to mitigation, does it? 5 

 

MS CARTER:   5.2.1? 

 

MS WATSON:   5.21. 

 10 

JUDGE HASSAN:   It might be 5.2.1. 

 

MS WATSON:   Apologies, 5.2.1. 

 

MS CARTER:   Could you ask the question again please? 15 

 

MS WATSON:   Looking at policy 5.2.1, you would accept that this policy 

does not refer to mitigation, wouldn’t you, in terms of 5.2.1(a)(i)? 

 

MS CARTER:   I agree.  In terms of 1 I agree but then there is a 2 quite clearly. 20 

 

MS WATSON:   Yes.  In terms of that policy though, the policy promotes the 

avoidance of development where 1 is triggered or 2 is triggered? 

 

MS CARTER:   And it cannot be mitigated, yes, so it is the circumstances 25 

where it cannot be mitigated, yes. 

 

MS WATSON:   So if there is an intolerable risk of life under 1, is there the 

provision for it to be mitigated? 

 30 

MS CARTER:   I think if the intolerable risk to life is there and it is exceeding 

10-4, well, then you would expect an application to come in and show 

that they could mitigate so that it was below the intolerable risk.  So 

what it is saying is if you cannot get to that level then, yes, we will be 

avoiding.  So it is a direct reference to circumstances where consent 35 

will be declined. 

 

MS WATSON:   Now, this is leading to me the point where I think the 

problem is, that engineers may find it difficult to sign off from a risk 

perspective.  Although they may be able to design an RPS which will 40 

mitigate the hazard, do you accept that this may be a problem? 

 

MS CARTER:   I do not quite understand your question. 

 

MS WATSON:   In terms of the difference between risk and assessing a hazard 45 

and putting in place a rock fall protection structure to mitigate the 



 Page 366 

  

Ch5: Natural Hazards (Part) 05.03.15 

adverse effects of that hazard, do you accept that engineers may find it 

difficult to sign off from a risk perspective to certify that something is 

below 10-4? 

 

MS CARTER:   No, I do not because there is correlation between the rock 5 

protection structure guidelines which talks about these risks and the 

levels of risk that rock protection structures need to be designed to cater 

for.  So there is a reasonable amount of, the word is not correlation but 

the geologists, as far as I know, and the engineering geologists, will be 

looking for mitigation that achieves that sort of standard, that 10-4, 10 

otherwise they will not be signing off.  That is my understanding. 

 

MS WATSON:   Have there been guidelines released by MBIE to help 

engineers in this situation to design rock fall protection structures? 

 15 

MS CARTER:   I think that is currently, as far as I am aware they are either 

already developed or they are being developed and they are being 

developed in conjunction with the Christchurch City Council Hazards 

Guideline for Rock Protection Structures as well.  So I know that there 

has been correspondence between MBIE and the Council on this very 20 

issue and I am not a hundred percent sure where that is at at the 

moment.  So if they have released something or they have released a 

draft that is being considered.  So you would probably have to direct 

that question back to one of our experts, one of the geotechnical 

experts. 25 
 

  [9.50 am] 

 

JUDGE HASSAN:   Just a clarification – you said in regard to variation, do 

you man in regard to this Plan? 30 

 

MS CARTER:   No, no, I am talking about the MBIE guidelines for rock fall 

protection structures I understand are being considered or they are in 

draft form.  I have seen correspondence between our geotechnical 

engineers discussing this particular guideline that MBIE is producing.  35 

I am not sure where it is at, whether it is already produced but there is 

the Christchurch City Council’s own rock fall protection structures 

guideline which is quite a robust process that has been up and running 

since the earthquakes.  

 40 

MS WATSON:   And the Christchurch City Council rock fall guidelines, the 

guidelines that you are referring to - - - 

 

MS CARTER:   The rock fall protection structure guidelines. 

 45 

MS WATSON   - - - they are based on risk, aren’t they? 
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MS CARTER:   I could not be 100 percent sure on that, I think you would have 

to ask Don Macfarlane or Mark Yetton the answer to that question 

because they are directly involved with – or Ian Wright - directly 

involved with producing rock fall protection structures, but I have been 5 

involved in discussions regarding making sure that there is comparative 

between what the Plan is seeking to achieve and what the rock fall 

protection structures will achieve in terms of risk. 

 

MS WATSON:   Now if I can take you to paragraph 9.1 and 9.2 of your 10 

evidence.  Do you consider that from the perspective of having a 

conversation with the community about the intolerable level of risk, 

was the consultation that was undertaken sufficient? 

 

MS CARTER:   I think so in the timeframe that we have had.  We certainly 15 

have a lot of people who came and asked us and in terms of sending out 

– from notification - sending out letters to all the potentially affected 

people, and them enabling them to engage with either Dial a Planner, 

unfortunately most of them came to me regardless of who was on duty 

in terms of natural hazards, so the amount of engagement before 20 

notification and after notification was quite significant. 

 

MS WATSON:   Would you accept that given the complexity of these issues, 

and to have an effective conversation with the community, more time 

was needed? 25 

 

MS CARTER:   I do not know so much if I would use the word needed.  

Consultation does not mean that you are going to get agreement with 

the community, or particular aspects of the community, it means that 

you are engaging in that conversation that you are saying and doing 30 

what you can in the time that you have got available. 

 

 Whether more time would have made much difference, I really could 

not say. 

 35 

MS WATSON:   Thank you, no further questions. 

 

SJH:   Thank you.  Mr Smyth. 

 

<CROSS-EXAMINATION BY MR SMYTH [9.53 am] 40 

 

MR SMYTH:   Thank you, sir.  I think my friend has asked some of my good 

questions. 

 

 Good morning Ms Carter. 45 
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MS CARTER:   Good morning. 

 

MR SMYTH:   Do you accept, Ms Carter, that in relation to Rock Fall Hazard 

Management Area 1 and 2, no attempt was made to quantitatively 

assess the economic costs of those zoning controls? 5 

 

MS CARTER:  In a quantitative way? 

 

MR SMYTH:   Yes. 

 10 

MS CARTER:   I agree. 

 

MR SMYTH:   And the Council have been aware of the final outcome of the 

revised rock fall modelling since September 2012, is that not correct?  

 15 

MS CARTER:   There has been revision since then, but that would have been 

the first one that came out. 

 

MR SMYTH:   No, I think that was the last one. 

 20 

MS CARTER:   The last? 

 

MR SMYTH:   Yes.  September 2012 on rock fall - - -  

 

MS CARTER:   Okay, I might be referring to the mass movement ones that 25 

came later, so yes, okay, I accept that.  

 

MR SMYTH:   And were you present for Mr Taig’s evidence on Tuesday? 

 

MS CARTER:   Yes. 30 

 

MR SMYTH:   Do you recall him saying that it was in his mind when he was 

doing the risk modelling, that it would be used for not only red zoning 

but for city plan purposes and planning purposes? 

 35 

MS CARTER:   Yes, I heard that. 

 

MR SMYTH:   Would you accept it should have been obvious to the Council 

at that stage, in mid to late 2012, that those changes would have 

significant economic effects on the people on the Port Hills? 40 

 

MS CARTER:   The district plan process was put off and put off and so - - - 

 

MR SMYTH:   That is not my question.  Would it have been obvious to the 

Council that those reports would have significant economic effects? 45 
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MS CARTER:   I cannot answer that question for the Council. 

 

  [9.55 am] 

 

MR SMYTH:   Okay.  Do you think that would have been the appropriate time 5 

to do the economic assessment when you first knew, or when the 

Council first knew about the potential effects, because (INDISTINCT 

0.14) is that you have not had time to do the quantitative analysis but I 

would suggest that is just not correct. 

 10 

MS CARTER:   That is totally outside of my area of expertise. 

 

MR SMYTH:   Okay.  I am going to produce a copy of the section 71 to 74 of 

the Building Act, sir, if I can.  It can be marked as an exhibit. 

 15 

SJH:   Thank you.  It is legislation, Mr Smyth, it does not have to be formally 

produced, it does not take an exhibit number because it is in that form, 

but thank you for the copy. 

 

MR SMYTH:   In the abundance of caution, sir. 20 

 

 You have reviewed the section 32 analysis? 

 

MS CARTER:   Yes. 

 25 

MR SMYTH:   And I suppose in a sense you are responsible for that, in a 

global sense, is that correct? 

 

MS CARTER:   In a global sense, yes. 

 30 

MR SMYTH:   And can I refer you to page 62 of the Natural Hazards, section 

32 analysis. 

 

MS CARTER:   I do have it. 

 35 

JUDGE HASSAN:   Section 32 analysis, Mr Smyth? 

 

MR SMYTH:   Yes. 

 

MS CARTER:   Page 62? 40 

 

MR SMYTH:   Yes. 

 

JUDGE HASSAN:   Page 62? 

 45 
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MR SMYTH:   Yes, sir.  And towards the bottom of the page, it says, “While a 

geotechnical assessment can be required, it may not always be 

reasonable to require once we (INDISTINCT 2.43) site to which the 

building application applies.” 

 5 

 If I refer you to section 71 of the Building Act, and I accept you are not 

a lawyer, but on the plain reading of that section, section 71.1(a), 

“Building consent (INDISTINCT 3.08) you must refuse to grant a 

building consent for construction of a building or measure alteration to 

a building if, (a) the land on which the building work is to be carried 10 

out is subject or is likely to be subject to one or more natural hazards.” 

 

 There is no suggestion there that that was confined to a natural hazard 

on the land, is there? 

 15 

MS CARTER:   From a statute point of view, I agree. 

 

MR SMYTH:   The building consent party would be applying the statute, 

would they not? 

 20 

MS CARTER:   I think you have to look at in in terms of the practice, and the 

discretion on the building consent officer when they go out on site.  I 

agree that - - - 

 

MR SMYTH:   But the power is there? 25 

 

MS CARTER:    The power is there. 

 

MR SMYTH:   So the suggestion in the section 32 analysis that it is not there is 

not really correct, is it? 30 

 

MS CARTER:  I think it is relying on the Building Act alone is what the 

emphasis of the section 32 analysis is.  It is just relying on the Building 

Act when you can use the Resource Management Act to identify the 

wider hazards area, like in the site by site hazards. 35 

 

MR SMYTH:   Yes, but the Building Act, does not prevent you from looking 

at wider hazards, that is my point.  There is nothing there to suggest 

that it is limited to a site specific analysis is there, on the plain reading 

of that section? 40 

 

MS CARTER:   On the plain reading. 

 

MR SMYTH:   Okay.  Do you accept, Ms Carter, that it is the Council’s 

position that it is appropriate to regulate for a zoning purpose on the 45 

AIFR or is beyond 10-4 is greater than 10-4? 
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MS CARTER:   Yes. 

 

MR SMYTH:   But the science is not good enough to do that, is it, on an 

accurate basis, because it could be 10-3 and it could be 10-5 is that not 5 

correct? 

 

MS CARTER:   (INDISTINCT 5.00) limitations have already been described 

by the modelling experts. 

 10 

MR SMYTH:   And you understand they exist? 

 

  [10.00 am] 

 

MS CARTER:   Yes. 15 

 

MR SMYTH:   You drew an equivalence between Cliff Collapse 1 and Rock 

Fall Hazard Management 1 in relation to similar levels of risk in your 

evidence. 

 20 

MS CARTER:   I said that Cliff Collapse Hazard  Management area 2 was 10-2 

and above and no response to Ms Watson, whereas whole Hazard 

Management Area 1 is 10-4 and above. 

 

MR SMYTH:   And is it not the case that the level of uncertainty in the model 25 

for rock fall management hazard areas is much greater than the level of 

uncertainty in relation to cliff collapse. You are more likely to get a 

correct line on the map with the cliff collapse modelling because the 

level of uncertainty is narrower. Isn’t that correct? 

 30 

MS CARTER:   I do not think that necessarily understands the model, that 

question. It is not, if you could rephrase the question, because the level 

of certainty for the modelling, it is the same model that’s used. 

 

MR SMYTH:   No, it is not. No the level of uncertainty is quite different. Do 35 

you not understand that? 

 

SJH:   Well is that a question or a statement. 

 

MR SMYTH:   I put it to you, Ms Carter, that the level of uncertainty in 40 

relation to the cliff collapse model and the rock fall model is quite 

different. 

 

MS CARTER:   Really, I am not sure. If you could explain the point, then I 

might be able to understand what you are trying to say there about the 45 

level of certainty. Because what you are talking about is the model 
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parameters and you are saying that the model parameters are more 

certain for cliff hazard management area than for Rock Fall Hazard 

Management Area 2. I cannot answer that question. 

 

MR SMYTH:   Dr Massey has given evidence to that effect. 5 

 

MS CARTER:   Well then I would accept his evidence on that, if that is what 

he says. But I do not recall it. 

 

MR SMYTH:   I can take you to the relevant passage of evidence, if you wish. 10 

 

MS CARTER:   Okay, that would be helpful.  

 

MR SMYTH:   Sorry, I think my tag has fallen off. 

 15 

MS CARTER:   Is that in, is it Mr Massey’s evidence? 

 

MR SMYTH:   Mr Massey’s evidence, yes. I will move on. 

 

SJH:   Are you now saying that that evidence is not there? 20 

 

MR SMYTH:   No, sir, I am just saying I cannot locate it at a convenient time. 

I am sure it is there, I read it last night, my tag has fallen off. 

 

JUDGE HASSAN:   Are you referring to uncertainties of the risk values? 25 

 

MR SMYTH:   Yes, sir. 

 

JUDGE HASSAN:   Are you referring to page 36? 

 30 

MR SMYTH:   Yes, sir. The bottom of page 36 for the rock fall and the top of 

page 37 for cliff collapse. If I can take you to paragraph 8.4 of Dr 

Massey’s evidence, a person in the dwelling at a 10-4 risk contra line 

could potentially be at an AFIR in one in a thousand and one in a 

hundred thousand per year. These uncertainties affect all the assessed 35 

areas. Then cliff collapse 8.5, overall the uncertainty and the risk 

estimates presents in reports CR 2012 57 and C$ 2012 124 is estimated 

to be less than a factor of three. A factor of ten is one order of 

magnitude in either direction, up or down.  

 40 

 So what I am saying to you is that the modellers will say we are much 

more certain that we are right when it comes to cliff collapse than we 

are when it comes to rock fall. Do you accept that proposition after 

hearing that? 

45 
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  [10.05 am]  

 

MS CARTER:   I could agree with that on the basis of what is written there. 

But I’m not 100 percent clear. But obviously there is a question that is 

going to follow from this. 5 

 

MR SMYTH:   Yes there is. What I am saying is that you are drawing a false 

equivalence between the two levels of risk because the certainty of the 

risk is not the same. 

 10 

MS CARTER:   Can I bring it down to a more practical level, so I can 

understand what you are trying to understand. If you go to an area that 

is prohibited, so the 10-2, you are looking at a sheer cliff. So in that 

case, I would be saying that you are definitely more certain that it is a 

risky area. If you go to the Rock Fall Hazard Management Area 1 15 

around about where the 10-4 line is, it might not be quite so apparent 

that there is a risk. 

 

MR SMYTH:   Yes, so, what I am suggesting to you is that the regulatory 

response should not be the same. The level of risk. 20 

 

MS CARTER:   And the range of response is not the same, because at 10-2 and 

above, when you are looking at a sheer cliff, you are looking at 

prohibitive activity. If you are on the 10-4 line for Rock Fall Hazard 

Management Area 1 you are looking at non-complying. 25 

 

MR SMYTH:   Which you say can only be, it is intolerable, extraordinary 

circumstances must apply. 

 

MS CARTER:   So you can apply for a resource consent and if the 30 

geotechnical assessment stacks up and mitigation can be proposed then 

there is a possibility. But I do not know. 

 

MR SMYTH:   Is that an extraordinary circumstance? 

 35 

MS CARTER:   Well, the word in the Act is exceptional. 

 

MR SMYTH:   Is that an exceptional circumstance? 

 

MS CARTER:   Well it would have to be in terms of the threshold test. 40 

 

MR SMYTH:   But that is the point, it may not be. I put it to you that it may 

not be. If there are numerous people who are in the position of having 

properties that either should not be within 10-4 because the modelling 

has got it wrong and they have not objected or done anything about it, 45 
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or that they can mitigate to get below 10-4 in a permanent way, then 

how is that exceptional? 

 

MS CARTER:   Well in terms of the process that has been set up, they would 

have to demonstrate that it was an exceptional case. 5 

 

MR SMYTH:   And I put it to you that they will not be able to. 

 

MS CARTER:   So you are saying that for the whole of Rock Fall Hazard 

Management Area 1 that by and large everybody is going to be able to 10 

show - - -  

 

MR SMYTH:   No, I am saying that quite a lot of people will be able to show 

that. 

 15 

MS CARTER:   But how do we know that? 

 

SJH:   Well, where is the evidence, Mr Smyth, is there any evidence that you 

are going to call later to support it? 

 20 

MR SMYTH:   My clients will call evidence to say that they are not subject to 

10-4, sir. 

 

MR WINCHESTER:   That is a different issue, sir. 

 25 

SJH:   That is a different issue completely. 

 

MR SMYTH:   Okay, sir, I accept. 

 

SJH:   Are you going to call evidence that a large number of people, it will be 30 

impossible for them to even apply for a resource consent? 

 

MR SMYTH:   No, sir, I am not. 

 

 Would you accept, Ms Carter, that the models used to create the risk 35 

lines would be more useful for planning purposes if the certainty level 

was greater in relation to the accuracy? 

 

MS CARTER:   More accuracy is always helpful. 

 40 

MR SMYTH:   Do you accept, Ms Carter, that site specific modelling and field 

work would provide more certainty about the risks to individual 

properties? 

 

MS CARTER:   Yes. 45 
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MR SMYTH:   Would you accept, Ms Carter, that as a basic principle of 

planning practice that you seek the best information that you can get? 

 

MS CARTER:   Yes. 

 5 

MR SMYTH:   And you would accept that this is especially the case when you 

are regulating in respect of people’s property rights? 

 

MS CARTER:   Yes. 

 10 

MR SMYTH:   So that would be the best information you could get, not the 

most convenient information you can get? 

 

MS CARTER:   The information from the experts indicates that it is 

international best practice. 15 

 

MR SMYTH:   On an area wide basis? 

 

MS CARTER:   That is true. 

 20 

MR SMYTH:   In strict planning terms, is there any great urgency to have the 

controls finalised and enforced and locked in now, ignoring the 

Ministerial direction and all of that, but just in strict planning terms? 

 

MS CARTER:   Can you rephrase that question, so that I understand what you 25 

are getting at? 

 

MR SMYTH:   Just looking at this from a purely planning perspective, if this 

was an ordinary district plan review, rather than the process we have. 

 30 

MS CARTER:   An ordinary RMA process? 

 

MR SMYTH:   Yes. Is there any absolute urgency to have the controls locked 

in right now? 

 35 

  [10.10 am] 

 

MS CARTER:   No, that Is quite a difficult question, because the maps are 

already out there in the public, so people can look at the maps in the 

Proposed Plan and see - - - 40 

 

SJH:   The question is, is the level of risk such that in a planning sense you 

could ignore it? 

 

MS CARTER:   Well I would have to say, no.  You could not ignore it.   45 
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MR SMYTH:   I think probably my next question will clarify it.  Would you 

accept that anybody seeking a subdivision or a building consent in an 

area currently identified of being at risk from rock fall would be 

required to get detailed geotechnical reports and have them approved 

by the Council prior to any consent being granted? 5 

 

MS CARTER:   Under the current framework? 

 

MR SMYTH:   Yes. 

 10 

MS CARTER:   I think there is a lot of caution out there, but there is nothing in 

the plans that require it. 

 

MR WINCHESTER:   Well, sir, this is an important issue, which framework is 

being referred to here, because - - - 15 

 

SJH:   I think it is the Proposed Plan rather than the Operative Plan.  Which one 

are you referring to? 

 

MR SMYTH:   No, I am saying, sir, as a matter of current practice is it the 20 

case? 

 

SJH:   Under the Operative Plan? 

 

MR SMYTH:   Under the Operative Plan, yes. 25 

 

MR WINCHESTER:   Well it is not a matter of practice, with respect, sir, it is 

a matter of law. 

 

SJH:   That is right.  You can put it under the Plan as a matter of law. 30 

 

MR SMYTH:   Yes, poorly phrased, sir, I apologise.  Under the current Plan as 

a matter of law, do you think people would be granted consents - - - 

 

MR WINCHESTER:   Sorry, sir, this is just so poorly worded - these questions 35 

are so open-ended.  I cannot have my witness speculate about whether 

people might get consents. 

 

SJH:   No, no.  Look, we will try to put it for you, Mr Smyth.   

 40 

JUDGE HASSAN:   Ms Carter, could you answer this question, under the 

current Plan, as a matter of law, does the Council have the capacity to 

require the assessment of these hazard effects and the ability to impose 

conditions and/or decline consent? 

 45 
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MS CARTER:   Not to the same degree that we are proposing in the Plan.  We 

are introducing a much more stricter regime.   

 

SJH:   Which reflects the assessment of risk. 

 5 

MS CARTER:   Absolutely.  Which we did not have when the current Plan was 

produced.   

 

MR SMYTH:   Were you present for Professor Sharp’s evidence on Monday? 

 10 

MS CARTER:   Yes, I was.   

 

MR SMYTH:   Would you agree with Professor Sharp, Ms Carter, when he 

said that he would caution against the liberal use of the precautionary 

principle and that when more up to date information comes to hand 15 

policies adopted as a result of the precautionary principle should be re-

examined. 

 

MS CARTER:   I think it is always a good idea to review when more 

information becomes available.   20 

 

MR SMYTH:   Would you be happy to rely on the risk models as a basis for 

the zoning overlays maps applying to particular properties if it could be 

shown that there were gross errors in the ground truthing reports? 

 25 

MS CARTER:   You mean like a widespread evidence that it is all wrong? 

 

MR SMYTH:   I mean some evidence said this, even on a particular property 

basis that there was five, 10, 15, what is the threshold where you say 

this is a problem? 30 

 

MS CARTER:   I cannot answer that question.   

 

MR SMYTH:   Okay.  If such errors were proven to exist, either on a micro or 

macro scale, would you still support the automatically prescriptive 35 

zoning overlays as mentioned in 5.10? 

 

MS CARTER:   I think if it came to light that there was a significant error that 

was repeated in various places around the city in a similar manner, then 

it would be appropriate to relook at it.  40 

 

MR SMYTH:   Right.  Well my friend has discussed attachment A of your 

rebuttal evidence, I will not do that, discussed extraordinary 

circumstances, discussed uncertainty.   

 45 
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 I was interested in some of your comments, Mr Winchester, or Mr 

Radich, I am not quite sure, yesterday, you were discussing the Dial a 

Planner programme and you discussed the rock hazard management 

areas with members of the public, did you advise them of the inherent 

uncertainty in the models, and the variants between 1,000 and 100,000 5 

to the accuracy of the models? 

 

  [10.15 am] 

 

MS CARTER:   I did not go to that technical detail, but I did advise people that 10 

it was based on models.  One of the early questions that I got very 

frequently is “how did you get your lines?”  So in response to that was 

the modelling, and it was reasonably clear that it is a model, that 

models have uncertainties and assumptions.   

 15 

MR SMYTH:   Well, it might not have been clear to people that you were 

talking to, did you explain that the model had such a large level of 

uncertainty?   

 

MS CARTER:   Not in all cases, no.  Some of the line of questioning got to the 20 

level of detail on the telephone, but some of it did not.   

 

MR SMYTH:   I am nearly finished, sir.  Were you present for Ms Beaumont’s 

testimony on Monday? 

 25 

MS CARTER:   I was. 

 

MR SMYTH:   And do you recall me mentioning policy 11.3.6 of the 

Canterbury Regional Policy Statement? 

 30 

MS CARTER:   I have that. 

 

MR SMYTH:   And do you recall Mr Winchester’s suggestion and redirect that 

this was a macro report rather than a site specific, this policy operated 

on a macro level rather than a micro level, is that correct?  35 

 

MS CARTER:   Yes.  

 

MR SMYTH:   Now, would you accept that the phrase “vegetation features” 

has connotations of site specificity?  40 

 

MS CARTER:   One of the examples that I would consider that to be with like 

Marram grass or types of grasses on dunes to protect dunes.   

 

MR SMYTH:   But do you except it could be? 45 
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MS CARTER:   It could be.   

 

MR SMYTH:   And can I take you to the methods, paragraph 2 of policy 

11.3.6, just below that.  It mentions working with stakeholders, 

including Ngai Tahu and landowners to encourage and promote the 5 

maintenance/enhancement of natural features that assist in the 

avoidance or mitigation of effects of natural hazards.  Is that not site 

specific, Ms Carter? 

 

MS CARTER:   It could be interpreted that way, it could be general as well. 10 

 

MR SMYTH:   Well is a landowner site specific? 

 

MS CARTER:   A landowner in terms of Ngai Tahu, a large landowner. 

 15 

MR SMYTH:   They are still one landowner.  But Ngai Tahu or other 

landowners I think is the phrase. 

 

SJH:   It could be wider or it could be site specific. 

 20 

MS CARTER:   Yes. 

 

MR SMYTH:   So it could be either? 

 

MS CARTER:   Yes. 25 

 

SJH:   Well the witness accepts that.   

 

MR SMYTH:   Yes.  Do you accept that if the policy did apply that the 

combination in the way in which the rock fall modelling was done and 30 

the zoning overlay maps in rule 5.10 are applied, that that combination 

would completely contradict the intent of the policy? 

 

MS CARTER:   No, I do not agree with that. 

 35 

MR SMYTH:   Because it has ignored the site specific. 

 

MS CARTER:   No, I do not agree that the entire Natural Hazards package 

does not take that view that you go down to the site specifics through a 

resource consent.   40 

 

MR SMYTH:   No, I am talking about the modelling.   

 

MS CARTER:   The modelling is area wide modelling.   

 45 
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MR SMYTH:   Yes, and I am saying that you have used the area wide 

modelling to be applied in the site specific basis in relation to zoning 

overlay. 

 

MS CARTER:   In relation to the zoning overlay, yes. 5 

 

MR SMYTH:   So in that sense could it be contrary to this policy? 

 

MS CARTER:   No, I do not think so. 

 10 

MR SMYTH:   Okay. 

 

MS CARTER:   My interpretation of the policy is quite different from yours. 

 

MR SMYTH:   Okay.  Can I take you to paragraph 7.2 of your rebuttal 15 

evidence.  You say it is not possible in planning terms to do what is 

suggested.  Do you mean in legal terms that is not possible in legal 

terms to do that? 
 

  [10.20 am] 20 

 

MS CARTER:   There is a legal process to go through for a plan change to 

change zone boundaries. 

 

MR SMYTH:   Would you accept that deferred zones which replace existing 25 

zones when specified future circumstances come to exist are an 

appropriate planning tool in some circumstances? 

 

MS CARTER:   Can you repeat that question? 

 30 

MR SMYTH:   Would you accept that deferred zones which replace existing 

zones when specified future circumstances come to exist are an 

appropriate planning tool in some circumstances? 

 

MS CARTER:   Very limited circumstances and they do cause problems of, 35 

where there are plan changes required to lift the deferred zonings, the 

mechanism is not always clear cut in plans. 

 

MR SMYTH:   Do you agree that zones are just part of a plans rules and they 

are just there to specify where rules apply? 40 

 

MS CARTER:   That is part of their role. In some respects they are a rule in 

themselves. 

 

MR SMYTH:   And you would accept that it is possible to have rules that 45 

similarly apply when specified future circumstances apply? 
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MS CARTER:   Sorry? 

 

MR SMYTH:   You would accept that it is possible to have rules that apply 

when specified future circumstances apply? 5 

 

MS CARTER:   Do you have an example, because I think it would be, whether 

they are appropriate or not it would depend on - - -  

 

MR SMYTH:   I do have an example. 10 

 

MS CARTER:   Yes. 

 

MR SMYTH:   Can I just produce as an exhibit a copy of a page of the current 

district plan that. 15 

 

SJH:   Do you have much more, Mr Smyth - - -  

 

MR SMYTH:   No, no I - - -  

 20 

SJH:   - - - once again you have gone long over your time. 

 

MR SMYTH:   Not too long, sir, I do not think – two minutes I think I will be 

finished, sir. 

 25 

SJH:   Thank you. This is exhibit 9, are we? 

 

 Exhibit 9. 

 

EXHIBIT #9 - PAGE FROM CURRENT OPERATIVE PLAN 30 

 

MS CARTER:   Thank you. 

 

SJH:   Is this from the Operative Plan? 

 35 

MR SMYTH:   It is, sir. Can I take you down to the second last - - -  

 

JUDGE HASSAN:   Do you intend to ask the witness whether that is the case? 

 

MR SMYTH:   I will, sir, yes. Do you accept that this is part of the Operative 40 

Plan, this page is an extract? 

 

MS CARTER:   It certainly looks like it is. 

 

MR SMYTH:   Right. Can I take you to the second last paragraph, 2.2.6? 45 
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MS CARTER:   Yes. 

 

MR SMYTH:   Where a list of protected tree has been removed with the 

approval of the Council or is in a dangerous or disease condition such 

that its continued protection cannot be justified it shall be deleted from 5 

the list without further formality. Would you accept that something like 

that could be used – can be adapted to deal with the receipt of more site 

specific information with regards risk from property owners, it - - -  

 

MS CARTER:   I think it is, it is more that I would not support it as a planner 10 

because of the inherent risks in terms of the Port Hills, whereas this one 

is about a tree. 

 

MR SMYTH:   Well I am just making the point that it is possible. 

 15 

MS CARTER:   Possible? I probably need to seek legal advice on that as a 

planner – I mean, what you are showing me here is something that the 

Council has done. 

 

MR SMYTH:   Yes. 20 

 

MS CARTER:   But I have no information as to whether what it has done 

works or is legal or any other - - -  

 

MR SMYTH:   Okay. 25 

 

MS CARTER:   I would rather find advice - - -  

 

MR SMYTH:   Okay. 

 30 

MS CARTER:   - - - find out whether that actually is - - -  

 

MR SMYTH:   I have just two more questions - - -  

 

MS CARTER:   Okay. 35 

 

MR SMYTH:   - - - sir, and that, that would be me finished. If mitigation were 

involved, permanent or long term changes to local topography such as 

bunds, would that be grounds for moving the risk line? 

 40 

MS CARTER:   No. 

 

SJH:   The risk line or the hazard line? 

 

MR SMYTH:   Well - - -  45 
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MS CARTER:   Yes. 

 

MR SMYTH:   - - - I am sorry, the risk line and as a consequence the hazard 

line. 

 5 

MS CARTER:   So we are talking about the boundary, moving the boundary? 

 

MR SMYTH:   Yes. 

 

MS CARTER:   No, not in my view. 10 

 

  [10.25 am] 

 

MR SMYTH:   Just last question, just getting back to section 71 to 74 of the 

Building Act which I handed up to you yet – would you accept – can I 15 

take you to section 73 – and I will just let you read the section. 

 

MS CARTER:   Mm. 

 

MR SMYTH:   Would you accept that the effect of that regime is that if a 20 

consent were granted by the building consent authority that the fact of 

that consent would be have registered on the landowner’s title - - -  

 

MS CARTER:   Yes. 

 25 

MR SMYTH:   - - - for future viewing by other perspective owners? 

 

MS CARTER:   Yes. 

 

MR SMYTH:   Okay, that would act as a warning to future owners in relation 30 

to hazards, would it not? 

 

MS CARTER:   It would. 

 

MR SMYTH:   And it would be of some utility? 35 

 

MS CARTER:   It would, and it would be triggered when someone went for a 

building consent. 

 

MR SMYTH:   Yes. And - - -  40 

 

MS CARTER:   And that process. 

 

MR SMYTH:   - - - it would be easier to look and more obvious to look at a 

title than the Plan I suppose – well that my prejudice showing, sir – it is 45 

a simpler way of getting information out to the public is it not? 
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MS CARTER:   People can buy titles, yes they can request titles and lawyers 

often do when duly conveyancing for purchasing a property for a client. 

 

MR SMYTH:   Okay, I have no further questions, sir. 5 

 

SJH:   Thank you. Mr Chapman? 

 

<CROSS-EXAMINATION BY MR CHAPMAN [10.27 am] 

 10 

MR CHAPMAN:   Good morning, Ms Carter. 

 

MS CARTER:   Good morning. 

 

MR CHAPMAN:   I am going to be asking you a series of questions on behalf 15 

of insurance of the two insured parties, Southern Response and IAG, in 

relation to flooding, floor levels and rebuild issues. 

 

MS CARTER:   Yes. 

 20 

MR CHAPMAN:   First – thank you – firstly you accept that you participated 

in planner caucusing in relation to this issue? 

 

MS CARTER:   Yes I did. 

 25 

MR CHAPMAN:   And you have had a number of informal meetings with both 

insured parties on the issue of the rebuild? 

 

MS CARTER:   Yes I have. 

 30 

MR CHAPMAN:   And you would accept that their primary issue is one of, 

avoid and delay through consenting processes in relation to the 

establishment of floor levels? 

 

MS CARTER:   Yes. 35 

 

MR CHAPMAN:   Just when I look at the issue of the way the plan sets out 

flooding, there are two separate areas for flooding in the plan, are there 

not, there is an inner/overlay area it is called and then there is a 

larger/outer area. 40 

 

MS CARTER:   That is right. 

 

MR CHAPMAN:   Just to simplify this for the purpose of this discussion, I am 

going to refer to the “inner area” as the “egg yolk” and the “egg 45 

whites” the wider area and so, somewhat perversely the way the plan 
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treats the establishment of floor levels is in, in the “egg yolk” there is 

absolute certainty, is there not? 

 

MS CARTER:   In terms of a permitted activity? 

 5 

MR CHAPMAN:   Yes. 

 

MS CARTER:   Yes. 

 

MR CHAPMAN:   It prescribes a floor level which everyone can work to as a 10 

permitted activity? 

 

MS CARTER:   That is correct. 

 

MR CHAPMAN:   And as the flood level – the flood issues lessen in the “egg 15 

white”, one has to apply in terms of your revision attached to your 

rebuttal, for a restricted discretionary activity to establish floor levels, 

is that correct? 

 

MS CARTER:   I do not entirely agree with what you are saying. You are 20 

saying that the hazard somehow gets less in the white, when we heard 

from Iris Brookland a few days ago that that is not the case. 

 

MR CHAPMAN:   Mm'hm. 

 25 

MS CARTER:   That the hazard is throughout the FLFMA. 

 

MR CHAPMAN:   Mm'hm. And the issue is one that, not that one cannot 

prescribe a level of certainty but in your view there is further modelling 

which would prescribe a cautious approach to be taken by the 30 

introduction of a restricted discretionary activity, is that correct? 

 

MS CARTER:   My understanding, it is refinements to the model that are 

required on a site by site basis - - -  

 35 

MR CHAPMAN:   Mm'hm. 

 

MS CARTER:   - - - to make sure that the levels appropriate. 

 

MR CHAPMAN:   Mm'hm. 40 

 

MS CARTER:   That is not as firm in the white. 

 

MR CHAPMAN:   But in the white it is accepted, is it not, that the one in 200 

AEP flood event is the standard that should be applied? 45 
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  [10.30 am] 

 

MS CARTER:   That is right. 

 

MR CHAPMAN:   Whilst there is a level of uncertainty with the model, there 5 

is no issue about calculation based on expert analysis of what the floor 

level should be right now? 

 

MS CARTER:   Yes, that is the case. 

 10 

MR CHAPMAN:   So if I gave you a street address one would be able to 

determine, on the model as it is now, what the one in 200 year flood 

event level is? 

 

MS CARTER:   That is not the evidence of our expert on that. They would, in 15 

some cases, have to go out and check the site for any particular issues 

of that site, such as surface drainage issues, topography.  So in those 

areas there are potential for corrections to the models level that it 

generates, and also the issue of the models being upgraded over time to 

give more reliable figures.  20 

 

MR CHAPMAN:   Yes, but you would accept from an insurer’s point of view 

that there is a need to lock down the floor levels at a very early stage in 

their rebuild process? 

 25 

MS CARTER:   Yes, from a planner’s point of view I think that is desirable 

where it can be achieved.  

 

MR CHAPMAN:   So I put it to you again, in relation to anyone’s street 

address, irrespective that the model may be refined over time, the 30 

model will generate a level for a particular address?  

 

MS CARTER:   It will generate a level that our hydrologists and surface water 

engineers are not necessarily always happy with when it gets generated, 

so they apply – they know when the model generates something that is 35 

not quite right for a particular area, because they know Christchurch 

very well, so they know that sometimes it has irregularities, so they go 

out and check. 

 

MR CHAPMAN:   But it is capable of expert measurement and determination? 40 

 

MS CARTER:   With the qualifications that I have just said? 

 

MR CHAPMAN:   Yes, it will be refined over time as the model is refined, is 

that correct? 45 
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MS CARTER:   Yes, but I do not think what you are understanding is that we 

have discussed this at length with our engineers to try and get more 

permitted area in the city and they are very reluctant to do that because 

they know inherently that when they go and check, those extra few 

millimetres might be the difference between the floor getting wet or the 5 

floor not getting wet in the event that they are modelling for. So they 

do want to be able to check in areas where they are not certain that 

there are some issues locally that are not affecting the levels that are 

being generated. 

 10 

SJH:   Could we come back to the question? Can it be done with expert 

assessment? 

 

MS CARTER:   Yes. 

 15 

SJH:   Thank you. 

 

MR CHAPMAN:   You would accept that in requesting the Council for that 

assessment on a one in 200 year flood event, the Council is going to get 

the lift from the current arrangements of a one in 50 year flood event, 20 

you are going to get the lift in the building floor level right now 

irrespective of whether there is a restricted discretionary process or 

not? 

 

MS CARTER:   What do you mean by the lift? You mean the increasing floor - 25 

- - 

 

MR CHAPMAN:   I am meaning the raising of the floor level to a one in 200 

year flood event. 

 30 

MS CARTER:   Are you implying that there - - - 

 

SJH:   It is going to result, by applying a one in 200 flood risk, in a higher 

minimum floor level than a one in 50? 

 35 

MS CARTER:   Yes. 

 

SJH:   Thank you.  

 

MR CHAPMAN:   What one might gain over time is very small refinements, 40 

as you just answered in the previous question? 

 

MS CARTER:   Yes. 

 

MR CHAPMAN:   A matter of millimetres.  45 
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MS CARTER:   Well, I do not know if it is millimetres.  

 

MR CHAPMAN:   You would accept that it is common ground amongst all of 

the planners that if one wanted to build below the one in 200 year flood 

event a restricted discretionary application would be appropriate? 5 

 

MS CARTER:   Yes. 

 

MR CHAPMAN:   Mr Winchester put a number of questions to you yesterday 

as a result of the Minute which the Panel has issued to try and gain 10 

further certification certainty on issues where matters are capable of 

expert measurement, do you understand that that is what the Panel is 

requesting experts supply information on? 

 

MS CARTER:   Yes. 15 

 

  [10.35 am] 

 

MR CHAPMAN:   So you have confirmed that it is a matter, in this particular 

issue, where experts can supply and certify off on a floor level right 20 

now? 

 

MS CARTER:   Yes. 

 

MR CHAPMAN:   Do you accept that in the life of the Plan the insurance 25 

issues associated with the rebuild are a hump, a relatively small phase 

for the rebuild timeframe, after which it is appropriate for the Plan to 

make measures for to deal with that hump? 

 

MS CARTER:   We have discussed that in planning caucusing as well, so yes, 30 

we could do. 

 

MR CHAPMAN:   Do you - sorry, I should ask, have you got the evidence of 

Mr Hurren in front of you? 

 35 

MS CARTER:   I do. 

 

JUDGE HASSAN:   Mr Chapman, can you give us the submission number so 

we can find that on the file? 

 40 

MR CHAPMAN:   It is the Southern Response submission, I am sorry, I am 

sure Mr Carla can give you that number. 809. Mr Chairman, there is a 

copy here if the witness cannot find it. 

 

SJH:   No, we have brought it up on the screen. 45 
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MR CHAPMAN:   Paragraph 18 of Mr Hurren’s - just looking at that 

timeframe for construction programmes and rebuild issues, you would 

accept that there is a very lengthy time delay between the conceptual 

design being fixed and a building consent being applied for? 

 5 

MS CARTER:   Yes. 

 

MR CHAPMAN:   You say in your evidence that it should not be too onerous 

for parties to have to complete all plans to building consent stage 

before they fix the floor level?  10 

 

MS CARTER:   Can you refer to my paragraph? 

 

MR CHAPMAN:   Yes, it is in your rebuttal evidence and it is at paragraph 

4.9. 15 

 

MS CARTER:   So what I am saying there is that at the planning stage there is 

opportunity to redesign before building consent is submitted.  

 

SJH:   No, what you are saying is it is not too onerous on applicants to do that, 20 

is it not? 

 

MS CARTER:   Yes, that is what I am saying. 

 

MR CHAPMAN:   So effectively from someone that has been living in their 25 

house for the last four years, you are saying that it is not too onerous 

for them to go right through a building construction programme, fixing 

floor levels, when at the time they apply for the building floor level to 

be locked down they need to complete all of their building consents 

plans? 30 

 

MS CARTER:   I think this is in relation to the point where you could allow an 

exemption to the rule, is that what you are getting to? So what I am 

saying here is that I have seen lots of PIMs and they trigger various 

rules that might not have been picked up by an applicant, who would 35 

then have to go back and either redesign their site or their property at 

that level, so that is very early – what I am saying is that the PIM is 

very early on in the process. 

 

MR CHAPMAN:   This is just getting around a practical issue. You have said 40 

in evidence yesterday that the model is constantly changing, so if one 

has to wait to the building consent stage, one has got to have a stab in 

the dark as to what the floor level might be, design all your plans to that 

floor level, and then on a wing and a prayer, effectively hope that when 

you apply for your building consent that the same level will be 45 
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produced by the restricted discretionary activity that you are suggesting 

ought to apply in this area. 
 

  [10.40 am] 

 5 

 And if it does not, what are the options.  You need to go back to square 

one, is that correct? 

 

MS CARTER:   In terms of the floor level? 

 10 

MR CHAPMAN:   Yes. 

 

MS CARTER:   You would have to redesign – are you talking about when the 

rule comes in, rather than just one or two millimetres, or how many 

millimetres it is under the current situation.  If someone goes for 15 

building consent now and they are in the FMA, then they will also 

build to the FMA level, so you are talking about once the rule takes 

effect, they may have to do a few more millimetres or they were not in 

the FMA before, and now they are in the floor level build management 

area. 20 

 

MR CHAPMAN:   Would doing a few more millimetres, as you put it, 

involves a whole redesign, does it not? 

 

MS CARTER:   It can do, it could do. 25 

 

MR CHAPMAN:   And so you would accept that for the rebuild programme, it 

would be highly desirable to lock down the floor level at an early stage.  

Purely so that you do not have to redo the plans all the time - - - 

 30 

MS CARTER:   Yes. 

 

MR CHAPMAN:   - - - it is not a difficult issue. 

 

MS CARTER:   It is not a difficult issue and I am weighing up in my mind the 35 

opportunity to get floor levels to the level of the one in 200 year event 

in as many cases as possible as opposed to various exemptions – I 

mean I am not opposed to an exemption if we can lock it in at a 

particular time, but as opposed to making it very easy to not comply 

with the regime that we are developing to protect people from the one 40 

in 200 year event. 

 

 So in my mind, I am saying, well, yes I agree in principle with what 

you are saying, but what is an appropriate point to allow that 

exemption.  Is it very early on in the process when we know - - - 45 
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SJH:   I am not sure the question is about exemption.  The question is, do you 

not understand why people in this situation – before they go through 

the whole process of design and suchlike, can fix the minimum floor 

level? 

 5 

MS CARTER:   Yes, I do. 

 

SJH:   It was a very simple question. 

 

MS CARTER:   Well, I can say yes to - - - 10 

 

SJH:   Unless I misinterpreted. 

 

MR CHAPMAN:   No, that is the question, sir.  So there are three points, I 

think, that the planners in caucusing looked at, three trigger points for 15 

fixing floor levels. 

 

 One I think was at the predesign phase, outlined in Mr Hurren’s table.  

 

 The second one was at the PIM stage, and the third one is at building 20 

consent stage.  Have I got that correct? 

 

MS CARTER:   Yes.  And we are talking about the exemption here, we are 

talking when the exemption would kick in that you are requesting? 

 25 

MR CHAPMAN:   Correct. 

 

MS CARTER:   So we are not talking about when the Plan takes effect, we are 

talking about an exemption to the build process. 

 30 

MR CHAPMAN:   Correct, correct. 

 

MS CARTER:   I just want to make that clear. 

 

MR CHAPMAN:   Mm.  And you are suggesting that one needs to go right 35 

through to building consent and that it is not onerous to go through to 

that stage, if I am interpreting your evidence correctly? 

 

MS CARTER:   Well, it was not quite what I was saying.  I was saying at PIM 

stage - - - 40 

 

MR CHAPMAN:   Well, you use the words. 

 

MS CARTER:   What I am saying in 4.9 is that the PIM stage is quite early on 

in the process, and it is quite common for changes to occur, not just to 45 

the floor level but to other matters.  When the PIM goes in, the 
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applicant might not even know that they need resource consent for 

certain things, and that may result in them needing to change setbacks 

or distance from boundaries, or recession plains, they may not know 

they have breached certain thing s at the PIM stage, so often at the PIM 

stage, things do go for redesign. 5 

 

MR CHAPMAN:   But there is no problem from a resource consent 

perspective, in terms of locking down the floor level and then if one 

needs to at a subsequent stage, apply, say, for a resource consent to 

exceed building coverage, site coverage or boundary setback or 10 

whatever.  There is no legal impediment in terms of that, is there? 

 

MS CARTER:   No, but wouldn’t it – if you went for resource consent, you 

would not have to go through a redesign, but at the PIM stage, some 

people choose to redesign rather than go through resource consent.    15 

 

MR CHAPMAN:   Do you accept that the timelines in Mr Hurren’s evidence, 

are accurate, have you got any reason to doubt the timelines in the 

proposed report, that evidence? 

 20 

  [10.45 am 

 

MS CARTER:   No, I do not have any reason to doubt that that would be a 

typical case. 

 25 

MR CHAPMAN:   There is no other evidence that you are aware of before the 

Panel? 

 

MS CARTER:   No. 

 30 

MR CHAPMAN:   You accept that they are an expert in that area? 

 

MS CARTER:   Yes. 

 

MR CHAPMAN:   And so locking own floor levels early, it would be 35 

preferable to lock them down at a PIM stage, would it not, 

notwithstanding that there might be other uncertainties which require 

resource consent procedures to be dealt with at a later stage? 

 

MS CARTER:   The PIM stage could be used as the lock down period. 40 

 

MR CHAPMAN:   And that is the stage when there is an application for a PIM 

to a Council, so there is certainty derived at that stage, from a receipt 

date?   

 45 

MS CARTER:   Yes, from a receipt date point of view. 
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MR CHAPMAN:   Mm’hm, and when that goes in, effectively the floor levels, 

as you have said before, could be established at that date, there is no 

impediment from the experts in terms of fixing a floor level at a one in 

200 year event and giving that information out at a PIM stage?   5 

 

MS CARTER:   That is the case.  I understood the exemption was for areas that 

are currently not within the floor level of a management area, but 

exemption was for someone who currently is not in it and do not need 

consent, and suddenly the rules might take effect and suddenly they are 10 

in it, so there would be a difference. 

 

 So that is where I understood that you were seeking the exemption 

from, or someone is in an FMA but the level will change as a result of 

the rules taking effect.  15 

 

MR CHAPMAN:   Right, well there are two real issues there, is there not? 

 

MS CARTER:   Yes. 

 20 

MR CHAPMAN:   There is one person that is having plans done at the moment 

and is under the threat of a level coming into play from this Plan 

becoming operative.  That is one scenario. 

 

MS CARTER:   Which could be a different level to what they currently are 25 

required. 

 

MR CHAPMAN:   Correct.  The second scenario is where they – the Plan has 

become operative but they wish to establish a floor level at a very early 

stage, preferably by a permitted activity rule. 30 

 

MS CARTER:   I see, I see, yes. 

 

MR CHAPMAN:   There are really two elements that we are discussing here. 

 35 

MS CARTER:   Yes, right.  So the question was? 

 

MR CHAPMAN:   The question was, in relation to the first example that I have 

used, for a rebuild that is going on at the moment, locking down by 

virtue of a PIM application, the floor level right now.  That is what we 40 

might call the grandfathering provision, where you are effectively 

accepting, even if the plan becomes operative, if the PIM has locked 

down a floor level, that would apply to the completion of development 

with a proviso that we have got a 2018 cut-off for completion. 

 45 
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 Do you accept that that is the appropriate time to fix a floor level and is 

workable from a Council perspective? 

 

MS CARTER:   I think it is workable.  Whether it is a lost opportunity, we 

could get more people complying with a higher floor level that would 5 

protect them into the future for the one in 200 year event. 

 

 But, I mean, if you are talking about someone taking a proposed plan 

rule, well that is different, but what you are talking about is the current 

law rules which will not mean just the one in 50 applies.  So if the one 10 

in 50 applies, we lock it in early in the process it is definitely doable. 

 

 It is whether it is appropriate going forward, that those people building 

right now, do not have a one in 200 year protection in the floor levels 

or management areas.  That is where my concern is, and that is why 15 

finding what is a fair and appropriate place for the exemption to kick 

in, is important.  Because the longer that exemption lasts, the less 

opportunity there is for floor levels to go to the one in 200 level as the 

Proposed Plan is attempting to achieve. 

 20 

MR CHAPMAN:   But you are accepting the evidence of the insurers that they 

are not trying to lock in anything else other than a one in 200 floor 

level.  The evidence is that they do not want to build a house which has 

got insurance problems from day one with a one in 50 year, that is the 

evidence. 25 

 

MS CARTER:   On that understanding, on that understanding, yes, I am happy 

with that approach. 

 

MR CHAPMAN:   Have you taken the opportunity to read the evidence of 30 

Mr Hurren and Ms Keegan’s before writing your rebuttal?  

 

  [10.50 am] 

 

MS CARTER:   Yes, I did. 35 

 

MR CHAPMAN:   Just in relation to this issue of lost opportunity, you would 

accept that if the application is made based on the one in 200 and the 

best available information is used derived from the model on a one in 

200 year flood event, that there is no lost opportunity? 40 

 

MS CARTER:   No, I was under the impression that you were implying that 

the exemption would apply to someone who is outside the flood 

management area now and would be inside it after.  So, no, if they were 

complying with the one in 200 level I have no issue with that. 45 
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MR CHAPMAN:   Another aspect of the changes that you have made in your 

draft is to remove recession planes from certainty when one fixes –and 

from a resource consent process in terms of – sorry, I will rephrase that 

again.  In the egg yolk there is certainty that if you by raising the floor 

level you breach a recession plane you are exempted from any 5 

recession plane issues, is that correct? 

 

MS CARTER:   Only to the extent that the breach is - - - 

 

MR CHAPMAN:   Generated by the raise in floor level. 10 

 

MS CARTER:   By the raise in floor level, yes. 

 

MR CHAPMAN:   Not by a design issue. 

 15 

MS CARTER:   So it is not a general - - - 

 

MR CHAPMAN:   No, correct. 

 

MS CARTER:   - - - exemption.   20 

 

MR CHAPMAN:   But when you go into the egg white you do not proffer that 

same exemption? 

 

MS CARTER:   No. 25 

 

MR CHAPMAN:   The issues are exactly parallel, are they not, there is an 

inconsistency in the Plan there? 

 

MS CARTER:   It could be viewed as an inconsistency and I am aware of that 30 

and I explain in my evidence the reason for that.  It is more the 

impracticality of establishing a permitted activity rule for the floor 

levels and then people would also have to go through recession plane 

rules.   

 35 

 So it was more in association with a permitted activity rule and in 

facilitating that.  There was a general reluctance to take away that 

recession plane rule.  So when we drafted the Plan we attached it to the 

permitted activity rule because it was already not going through 

resource consent whereas there was still the resource consent process 40 

required for the rest of the area which means there are no savings in 

terms of resource consents, you have to go through that process 

anyway.  So if you have got a breach of the recession plane then that 

can be dealt with at the same time, which is very much the status quo 

situation in Christchurch now. 45 
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MR CHAPMAN:   But it is not impractical to provide an exemption in terms of 

the egg yolk, is it, you have done that in terms of your wording? 

 

MS CARTER:   We have done it in terms of priority, yes. 

 5 

MR CHAPMAN:   And so the same could be applied to give consistency, that 

purely where this is generated by a floor level raising issue that in the 

egg white the same exemption from the recession plane could apply? 

 

MS CARTER:   Oh, it definitely is, it could apply but we have chosen not to at 10 

this - - - 

 

MR CHAPMAN:   In terms of the issues between neighbours in terms of the 

recession plane issue, there is no difference between a neighbour in the 

egg yolk and a neighbour in the egg white, is there? 15 

 

MS CARTER:   No. 

 

MR CHAPMAN:   Just lastly, in your evidence you suggest that there is 

another alternative that could be looked at by the insurance parties and 20 

that is by applying for a Certificate of Compliance, is that correct? 

 

MS CARTER:   Yes. 

 

MR CHAPMAN:   You would accept that that is not an avenue in the egg yolk, 25 

you require a resource consent right now, do you not? 

 

MS CARTER:   Yes. 

 

MR CHAPMAN:   So there would be no ability to give a certificate of 30 

compliance in that area, would there? 

 

MS CARTER:   Can you rephrase what you say, I do not think I quite 

understand what you are saying there? 

 35 

MR CHAPMAN:   In the egg yolk you are already required to get a resource 

consent to fix floor levels under the operative - - - 

 

MS CARTER:   No. 

 40 

MR CHAPMAN:   There is a slight difference in terms of the area but - - - 

 

MS CARTER:   Do you mean in the white? 

 

MR CHAPMAN:   No, I am meaning in the egg yolk, in the FMA area 45 

currently. 
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MS CARTER:   In the operative plan FMAs, I understood your egg yolk to be 

the fixed floor level in the Proposed Plan. 

 

MR CHAPMAN:   Yes, so under the FMA at the moment, under the Operative 5 

Plan you need a resource consent? 

 

MS CARTER:   Yes. 

 

MR CHAPMAN:   So you would not be able to apply for a Certificate of 10 

Compliance there, would you? 

 

MS CARTER:   No. 

 

MR CHAPMAN:   So that is not an option? 15 

 

MS CARTER:   That is not an option.  That is only suggested in terms of 

someone who is currently only required to comply with, say, the one in 

50 and they may be in the FLFMA that is not effective now but they 

know that they will be, would be able to apply to for a certificate of 20 

compliance with some building plans that they comply now with the 

Plan.  So that to me is it is open to do that right now for all the rebuilds. 

 

  [10.55 am] 

 25 

MR CHAPMAN:   It is a theoretical door but do you accept the evidence from 

the insurance party, the matters of establishment of existing use and 

indeed certificates of compliance are problematic when the layout of a 

house changes? 

 30 

MS CARTER:   Yes. 

 

MR CHAPMAN:   I will not take that any further, thank you. 

 

SJH:   Thank you, Mr Chapman.  Mr Fowler? 35 

 

<CROSS-EXAMINATION BY MR FOWLER [10.55 am] 

 

MR FOWLER:   Thank you, your Honour.  I have really little to ask because 

my friend has covered the ground quite thoroughly.  There is just one 40 

point of clarification I would like to explore with you, Ms Carter, and 

that is in relation to the grandfathering clause that you discussed with 

my friend and, as I recall your evidence, this is the clause where we are 

considering at what point the trigger point for the exemption that the 

grandfathering clause would provide should occur.  And what is being 45 
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discussed is whether the exemption apply at the time of obtaining a 

PIM or whether it apply at the time of building consent, is that correct? 

 

MS CARTER:   Yes, or somewhere in between. 

 5 

MR FOWLER:   Or somewhere in between.  And as with the exchange and as I 

understand your evidence is that the PIM stage could be used as the 

point at which the finished floor level is locked down and that you said 

that using the PIM stage would be appropriate and workable, is that 

correct? 10 

 

MS CARTER:   I say building consent stage, I say the PIM stage – in my 

evidence I say the PIM stage might be too early.  

 

MR FOWLER:   Yes, I know but during a conversation of this evidence this 15 

morning, that is my notes of what you said to my friend. 

 

MS CARTER:   Yes, that it could be appropriate but in my view I was arguing 

that it is a lost opportunity in terms of getting compliance with one in 

200, but Mr Chapman was saying that in his submission they were 20 

looking at the one in 200 anyway. 

 

MR FOWLER:   That is the very point I want to clarify because from Southern 

Response’s perspective in the evidence as I think has been put in by 

Southern Response by Mr Nixon, the planner, especially the change 25 

that has been requested would not lift all of the – sorry, I will rephrase 

that.  The houses that gain the benefit of the exemption would not all be 

lifted to the one in 200 year event the way the exemption, as explained 

by Mr Nixon, would work is that - - - 

 30 

MS CARTER:   That was my understanding. 

 

MR FOWLER:   - - - it would lock in floor levels as they exist under the 

current Operative Plan. 

 35 

MS CARTER:   That is right and that was the distinction that I was trying to 

understand from Mr Chapman, that you are looking at two different 

uses of the exemption. 

 

MR FOWLER:   Yes, so your concern, if we are looking at that type of rule 40 

which grandfathers the existing plan provisions forward for a limited 

cohort of properties, then your concern is the opportunity cost, because 

some of those - the houses are getting the benefit of that exemption will 

not be going through a resource consent process which might otherwise 

lift the floor levels a little higher? 45 
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MS CARTER:   That is right. 

 

MR FOWLER:   But you have read Mr Casey’s evidence? 

 

MS CARTER:   Yes. 5 

 

MR FOWLER:   And his evidence is that it is only a small cohort of possibly 

up to 200 houses that would get the benefit of this - - - 

 

MS CARTER:   Is that number, I just recall from the evidence, I do recall 10 

reading that and I was not sure whether that was just Southern 

Responses or whether that was a total, just if you can refresh me on 

that? 

 

MR FOWLER:   He is speaking on behalf of Southern Response and that is a 15 

maximum of houses that might gain the benefit of – I actually should 

rephrase that because it is not his evidence, it is how many.  I will 

pause there if I may, your Honour, and I will just check that passage. 

 

SJH:   Yes. 20 

 

MR FOWLER:   Yes, that is his evidence, there is up to 200 houses. 

 

SJH:   Of Southern Response. 

 25 

MR FOWLER:   Southern Responses.  Now, that in the scheme of the scale of 

houses that are actually going to be located within or affected by the 

new FMFLA is a relatively small and modest number, isn’t it? 

 

  [11.00 am] 30 

 

MS CARTER:   Yes I think so and I think growing smaller by the day as more 

rebuilds are completed. 

 

MR FOWLER:   Would you accept that the PIM option reduces compliance 35 

costs and transactions costs for those owners? 

 

MS CARTER:   Yes. 

 

MR FOWLER:   And would you accept that the PIM option is more effective 40 

than expediting the recovery of those land owners who would be 

benefiting from the exemption? 

 

MS CARTER:   I do. 

 45 

MR FOWLER:   Thanks, I have no further questions. 
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<CROSS-EXAMINATION BY MS WALSH [11.01 am] 

 

MS WALSH:   For Progressive Enterprises, sir. I will refer to two documents, 

Ms Carter, your rebuttal, paragraphs 4.4, 4.5, and the evidence of 5 

Robert Nixon, the very last page, the general procedures 5, 11 and 5. 

Page 9 of Attachment A.  

 

MS CARTER:   I wonder if someone could put it up, I just cannot seem to be 

able to locate it. 10 

 

MS WALSH:   I have got a copy here. 

 

SJH:   The paragraph you are referring to? 

 15 

MS WALSH:   It is the very last paragraph on page 9 of Appendix A to the 

evidence of Bob Nixon, the text in red, the information requirements. 

 

MS CARTER:   So paragraph 50? 

 20 

MS WALSH:   So Attachment A, the very last page, text in red, and the 

information requirements. I just want to talk about scenario two of Mr 

Chapman’s and just try to explore with you whether there is potential 

for a more streamlined process in respect of the egg white. 

 25 

 In Progressive’s case, they are not a residential rebuild, they have a 

number of commercial sites, and so they are not affected so much by 

the grandfathering provision. So for them I just wondered if you could 

appreciate that when they come to a site and they want to design on that 

site, setting the floor level for that site within the egg white is 30 

something that they would want to know really early on in that 

process? 

 

MS CARTER:   That is right. 

 35 

MS WALSH:   And would you also appreciate or accept that having to draft up 

and provide plans before setting that floor level could be very costly, 

because that may mean they will have to go back in and redraft those 

plans if they get it wrong? 

 40 

MS CARTER:   You can get the floor level from the Council prior to drafting 

up those plans. You can actually get the level itself, you do not have to 

go through resource consent to get the level. 

 

MS WALSH:   Yes, but in that case that’s not set in stone? 45 
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MS CARTER:   No. 

 

MS WALSH:   That is the point, though, is that they want to avoid having to 

redraft those plans once they go to resource consent stage and having to 

redraft those if the floor level has changed. They have said it could 5 

happen. 

 

MS CARTER:   In terms of the current Operative Plan that is what you would 

have to do. 

 10 

MS WALSH:   And under the new Plan as well. 

 

MS CARTER:   You’d have to do it as well. 

 

MS WALSH:   Yes. Thank you. So you’d appreciate that that could be a very 15 

costly process? 

 

MS CARTER:   I do. 

 

MS WALSH:   Thank you. So just focusing on those sites who wish to know 20 

what the floor level is at the start of the design process. Mr Nixon has 

suggested that there could be an information requirement or an advice 

note, rather, that be added to those information requirements that the 

only information that an applicant is required to provide is the address 

of the property. Now, if I understand your rebuttal correctly, at 25 

paragraphs 4.4 you have said that the main problem with such a 

proposal is that the Council is required to do a compliance check. Is 

that your evidence? 

 

MS CARTER:   Yes. 30 

 

MS WALSH:   So, do you agree with the very well established line of case law 

that says that a resource consent is limited by the scope of its 

application? 

 35 

  [11.05 am] 

 

MS CARTER:   Yes. 

 

MS WALSH:   Do you also agree with the established line of case law that 40 

says an applicant can only obtain consent for what it has applied for? 

 

MS CARTER:   Yes. 
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MS WALSH:   And, lastly, do you agree that with a very established line of 

case law that says that the consent authorities jurisdiction is also 

limited by the scope of that application? 

 

MS CARTER:   Yes. 5 

 

MS WALSH:   Well, with that in mind then, if the scope of the application is 

confined to only establishing of floor level, not the subsequent building 

per se, then what I am struggling to understand, then surely there is no 

risk that the Council would be inadvertently consenting to something 10 

else other than, say, a setback intrusion or a height plane intrusion? 

 

MS CARTER:   I think there is a potential work around in terms of putting an 

application in. I think it would require more than the street address.  

 15 

MS WALSH:   What other information? 

 

MS CARTER:   Well it would have to be quite clear that it is not applying for 

the activity, because otherwise the Council’s got a responsibility to do 

that compliance check. So it would have to be pretty clear that it was 20 

only establishing the floor level. But there would still need to be 

information provided, other than the street address. 

 

MS WALSH:   Yes, of course, but in setting out the proposal in the application, 

one could say something along the lines of we are applying to establish 25 

the floor level and nothing else. 

 

MS CARTER:   Yes, I think so. And that is a potential work around to the 

consent planners so that they can close their mind to the activity and 

make sure they issue a consent, that is not saying yes you can have 30 

your building at that floor level, but yes you can have that floor level 

for whatever building you are going to build. 

 

MS WALSH:   Great. Thank you. That is very helpful, provided an applicant 

could confine the scope like that, it would seem appropriate then that 35 

Mr Willis’ evidence for the Crown, he suggested having a pro forma 

template for such applications. That would assist in defining the scope. 

 

MS CARTER:   Yes it would. 

 40 

MS WALSH:   Well, in such a case, then, would Mr Nixon’s suggested 

addition at page 9 therefore be something that would be amenable to 

the Council? 

 

MS CARTER:   As I said, it is not got enough detail in it, in terms of the scope, 45 

I think there would need to be more than just the address. As we have 
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just discussed, the scope of the proposal, making it clear that you’re not 

applying the activity. 

 

MS WALSH:   So perhaps that, coupled with the pro forma template, could 

work in your view. 5 

 

MS CARTER:   Yes, I definitely think that would be an improvement on what 

is here. 

 

MS WALSH:   Thank you, no further questions. 10 

 

JUDGE HASSAN:   Just on that last question, where Ms Carter’s answer 

referred to activity, would you be able to help the panel, not necessarily 

now but in legal submissions, as to whether simply establishing floor 

level for something to come later is actually an activity for the purposes 15 

of an application under the Act? 

 

MS WALSH:   I suspected you might ask that and I have started some legal 

research on that, sir. I think possibly where I will get to, and I will 

address you in closing submissions on this, is that it is straying away 20 

from becoming an activity just by setting the floor level and I think 

where I will get to is that for those instances, those narrow applications, 

it may be more appropriate for some kind of certification process 

because it may not be an activity which is capable of being regulated 

under the Plan, if that makes sense. I am aware of the point, sir, thank 25 

you. 

 

JUDGE HASSAN:   Yes, thank you. 

 

SJH:   Mr Turpin 30 

 

<CROSS-EXAMINATION BY MS TURPIN [11.09 am] 

 

MR TURPIN:   I am here today representing the Taylors Mistake Bach 

Community. Ms Carter, if we could start with your note 7.3.2(a) on 35 

page 20 of your evidence, which refers to the Statement of 

Expectations and Intent to reduce significantly the reliance of resource 

consent processes as shown. Can you agree every effort must be made 

to comply? 

 40 

MS CARTER:   With the Statement of Expectations, yes. 

 

  [11.10 am] 

 

MR TURPIN:   Yes, thank you. So if we can move on now to your 7.34 and 45 

which acknowledges “slope instability provisions generally increase 
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the level of regulation”, you will have heard in cross-examination of 

Don Macfarlane on Tuesday I guess, would that be true? That, which 

on my view establish that most of the baches are now in relatively safe 

positions, would you generally agree with that statement? 

 5 

MS CARTER:   I do not think he said that in respect to all the baches. 

 

MR TURPIN:   I said “most of the baches” – sorry - - -  

 

SJH:   That is fair enough, you did say “most of the baches” that was your 10 

question. 

 

MR TURPIN:   Yes. Do you - - -  

 

SJH:   I suppose more generally, do you accept Mr Macfarlane’s evidence in 15 

relation to that matter? 

 

MS CARTER:   Yes I do. 

 

MR TURPIN:   Thank you. Do you agree if that is the case, it would be more 20 

in line with the statement of Expectations, if these baches were, with 

the appropriate notations, excluded from any hazard zones and resource 

consent processes? 

 

MS CARTER:   No, I do not agree with that. 25 

 

MR TURPIN:   Okay. So as you do not agree with that, have you ever 

considered any alternative ways of controlling existing baches and the 

potential future bach use development that would need to go through 

the resource consent process? 30 

 

MS CARTER:   No. 

 

MR TURPIN:   No. Well, for instance then, are you aware that the – well you 

will be aware that the Council is the landowner of the land where the 35 

present baches are, and they are actually – oh dear – they actually can 

exercise control through license conditions - - -  

 

MS CARTER:   Yes. 

 40 

MR TURPIN:   - - - that would achieve the same things (with the baches), and 

in the case of the association’s land (or the land, the company’s land), 

that is already controlled by defined and restrictive subdivision 

controls, if that is – that is the case, so would you agree if they, if they 

are all in place it is an appropriate thing to control, to keep the baches 45 

out of resource control things? 
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MS CARTER:   The Plan itself identifies the rock fall risk, and then as a 

separate process to your license to occupy from the Council, it sets up a 

process where you can consider additions or new buildings within those 

areas. So I see them as complimentary. 5 

 

MR TURPIN:   Fine, I see it as a complete alternative, but I will be coming 

onto something else later on that may assist in that direction. 

 

 But I would ask you then, if you do not mind, do you know if there is 10 

any current Christchurch City Council or City Plan policy on issuing 

licences or leases to properties in hazard zones? 

 

MS CARTER:   I am not aware of the policy. 

 15 

MR TURPIN:   You are not aware. So there is no policy, but is it your opinion, 

if there was a bach designated in a hazard zone, that it should not stop 

the Council from issuing a licence to occupy purely on the basis that it 

is in hazard zone – just your opinion? 

 20 

MS CARTER:   Could you just rephrase that? 

 

MR TURPIN:   Okay. If there was a policy, would you agree that a bach by 

just being in the hazard zone, should not be precluded a licence on that 

alone, so I am saying here that if it is in - - -  25 

 

MS CARTER:   But if the Council - - -  

 

MR TURPIN:   - - - a Rock Fall 2 or in a - - -  

 30 

MS CARTER:   It is a matter for the Council. If they are going to give license 

to occupy would they not take into account all the information 

available to them and to make their decision accordingly? 

 

MR TURPIN:   I ask the question because during (INDISTINCT 4.08) 35 

Council and I have some sympathy for the Council officers, the 

pressure they have been under and that, we have heard various things 

that the Council would not issue, like licences and leases in hazard 

zones. There has been some softening in some talks that we have had 

with them, from various people, but that is not absolute and it is not 40 

confirmed and so we have got to look at alternatives. 

 

 Now if I could just go back to briefly your 7.6 on page 11 – you got 

that there in the bit, about the RMA allowing for communities to 

provide for their social, economic, cultural wellbeing and for their 45 

health and safety, okay. 
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  [11.15 am] 

 

 Now by way of – your Honour, by way of illustration, to help you lead 

into my next question, is it appropriate to hand you a page, it is not 5 

very full, of some relevant information to the young lady so she can 

pass - - -  

 

SJH:   Relevant information of what? 

 10 

MR TURPIN:   Because I am going to ask her about how prior to the 

earthquake the Council and the bach holders had already decided on a 

way to accept some risk and to accomplish their social wellbeing and 

health and safety - - -  

 15 

SJH:   Well you can put the page in, I am not sure if it is a question the witness 

can answer but - - -  

 

MR TURPIN:   That is fine, sorry about that. 

 20 

 Now you have had an opportunity to read that, would you agree that 

this is the very thing that, I have said that allowing communities to 

provide for their social and economic and cultural wellbeing, the very 

thing that that section was after, and it is let us choose our own level of 

risk, our threshold, can you agree with that? 25 

 

MS CARTER:   Well I do not think that is what the Proposed Plan does. I think 

the Propose Plan sets a community level and requires, for example, this 

would not require any mitigation of the hazard in order to make it safer 

for people to live in. So in my view you may accept the risk and that is 30 

– you may accept the risk but it does not (INDISTINCT 2.31) from the 

fact that the Council wants to ensure into the future that the risk is 

recognised and that mitigation takes place where it can. 

 

MR TURPIN:   Yes, well - - -  35 

 

MS CARTER:   And that is why the rules have been put in there. 

 

MR TURPIN:   I hope shortly I will come on to address the risk level, that is 

the bit we are addressing, but - - -  40 

 

SJH:   Are you really suggesting you should be outside the resource 

management process? 

 

MR TURPIN:   Yes. 45 
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SJH:   Well, I do not think there is any basis in law for that, but if you want to 

put that to the witness by all means do so, Mr Turpin. 

 

MR TURPIN:   I hope – okay, thanks. 

 5 

SJH:   Well, it seems to me where you are going is that the Resource 

Management Act should not apply at Taylors Mistake for the baches. 

 

MR TURPIN:   The resource management – if you are a permitted activity, 

which I am leading to, it does not apply, is that not correct, is that 10 

correct? Have I got that wrong? 

 

SJH:   Put it to the witness. 

 

MR TURPIN:   Right, okay. Now moving to your point 8.36 on page 30, where 15 

about halfway down, can you see there where you say that the “10 to 

the power of minus four would be a suitable starting point for 

community discussion on tolerability”? 

 

MS CARTER:   Yes. 20 

 

MR TURPIN:   Okay. Do you consider that in an area such as Taylors Mistake, 

the acceptable risk might be more usefully aligned to the comparable, 

condoned risks in the area, for example, the public walking and 

mountain bike tracks, the chances of drowning or getting melanoma, 25 

which are both higher site specific risks for this area? 

 

MS CARTER:   I cannot answer that question, I am not a risk expert. 

 

MR TURPIN:   That is fine then. Now can we go to 8.39, thank you, and there 30 

you acknowledge the importance of residential occupancy rate in the 

RHMZ2 assessment (zone assessment) and the risk of it being 

overstated, and we go back now to 8.44, you mention “using the 100 

percent occupancy assumption”. 

 35 

  [11.20 am] 

 

MS CARTER:   Yes. 

 

MR TURPIN:   Fair enough, yes.  Would you agree that this obviously 40 

substantially overstates what would be normally considered normal 

bach use? 

 

MS CARTER:   Normal bach use would be a holiday home, but we have to 

understand that some people at Taylors Mistake do live there the whole 45 

time.  So people can use their baches 100 percent of the time.   
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MR TURPIN:   I use that word “normally” but you are right, that does happen, 

but that is an enforcement thing, isn’t it, if it is their conditions, that 

becomes an enforcement thing, just like we enforce road rules so that 

people - the roads are not designated dangerous or hazardous, we have 5 

rules to be enforced so that people can drive on them.  So I would say 

that - - - 

 

SJH:   So you are suggesting a rule that limits the amount of use, the amount of 

time bach holders can spend in their baches? 10 

 

MR TURPIN:   Yes, that 67 percent would be fine.   

 

MS CARTER:   That would be a condition of a resource consent, as a result of 

triggering the Rock Fall Hazard Management Area, is that what you are 15 

suggesting - - - 

 

MR TURPIN:   I am coming onto that, my very next question is about that.  I 

hope it leads into that.  But that is a good place for baches. 

 20 

MS CARTER:   So that would retain the Rock Fall Hazard Management Area 

1 and 2, and over the baches, and then enable resource consent with 

conditions.  

 

MR TURPIN:   No, I am suggesting that for our little area – well perhaps if I 25 

go onto the next bit you might see what I am getting at, is that all right, 

sir? 

 

SJH:   Yes. 

 30 

MR TURPIN:   Have you seen the GNS map for Taylors Mistake that is based 

on 67 percent occupancy? 

 

MS CARTER:   Yes. 

 35 

MR TURPIN:   Okay.  Do you agree that on that map baches 33 to 41 show 

outside of the hazard zone?   

 

MS CARTER:   I do not specifically recall the bach numbers, but there were 

some that were outside the area. 40 

 

MR TURPIN:   Well I can assure you it does.  I can show you that if you wish.  

Do you agree that on the Christchurch City Council District Plan Slope 

Hazard Zones Taylors Mistake, that baches 33 and 41 show inside the 

Rock Hazard Management Zone 2? 45 
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MS CARTER:   Can you repeat what you were saying, because I am not quite 

sure where number 34 and number – so if I could have a map. 

 

MR TURPIN:   Can I put it in simpler terms perhaps, your Honour.  Yes, the 

present map that we have shows all these baches inside rock hazard 2, 5 

okay, and it is based on 100 percent occupancy.  But I have a bit of a 

problem because yesterday I could not quite understand Don 

Macfarlane’s answer to Dr Gilpin who asked the same question.  He 

said “why not move the 67 into the zone” and he said “no, it is done” or 

some words to the effect. 10 

 

 Because we have heard, and cannot quite sort out, someone has told us 

we have already used the 67 percent thing for working out rock hazard 

2.  I know that this is hearsay, you might say - - - 

 15 

SJH:   I’m sorry, do you have a question? 

 

MR TURPIN:   I have, yes. 

 

SJH:   Well, it is a statement at the moment, so if you have a question. 20 

 

MR TURPIN:   I am trying just to explain, sorry, sir. 

 

SJH:   We have got the map in front of us now. 

 25 

MR TURPIN:   You have, good.  Now, that is the 67 or the – that looks like 

100 percent.  Oh, that is the copy of my thing I sent in. 

 

SJH:   That is right.   

 30 

MR TURPIN:   I do not think you will find the GNS map 67 is in that. 

 

SJH:   All right, could you just put the question to the witness, please. 

 

MR TURPIN:   All right.  Righto then, this being the case, can you agree that a 35 

reflection of 67 percent GNS map into the District Plan would not only 

be closer to the mark and more realistic for our small community but 

also be more in line with the Statement of Expectations? 

 

MS CARTER:   So you are requesting – can I just understand what you are 40 

requesting.  I understand from what you are saying is that the 100 

percent occupancy is too high for the baches, and you think 67 percent, 

a model that uses 67 percent is more accurate - - - 

 

MR TURPIN:   Yes. 45 
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MS CARTER:   - - - but the rock fall 2 area that is over the baches currently 

has the 100 percent, is that what you are saying? 

 

MR TURPIN:   Yes, that is right. 

 5 

MS CARTER:   I mean that really is a question for our risk experts and our 

modellers to generate some maps for this area to show the difference it 

would make in terms of the baches.  It may be that the lines, and I am 

only speculating here, that if the model was changed the lines could 

still capture your baches.  So you are still having to go through resource 10 

consent for future development or whatever. 

 

  [11.25 am] 

 

MR TURPIN:   The 67 percent line excludes those baches 33 to 41 in that case.   15 

There are still some baches left in it, and yes, I accept that that is a - - -  

 

SJH:   Well I think you got that concession from Mr Macfarlane, didn’t you?  

Dr Gilpin’s question. 

 20 

MR TURPIN:   I felt his answer was not clear. 

 

SJH:   Well that was a question for your representative then, Dr Gilpin to sort 

out.  This witness cannot give evidence for Mr Macfarlane. 

 25 

MR TURPIN:   I know, I am asking her to just confirm what she believed the 

map is made up of, sir, that it is the 100 percent one used and not the 67 

percent, because I felt - - - 

 

SJH:   Well it is confirmed that 100 percent was used I think. 30 

 

MS CARTER:   Yes.   

 

MR TURPIN:   Thank you, sir. 

 35 

MS CARTER:   And what I am saying is I am not quite sure where the line 

would be, because I have not seen the alternative map. 

 

MR TURPIN:   Okay.  All right, now we will move on then.  Can you please 

now move to 10.9 on page 39, in the last sentence, and you say 40 

“existing use rights can be relied upon”, but towards the end you imply 

“there is no absolute certainty on this”.  Could you elaborate on that for 

me, what you mean by that, thank you? 

 

MS CARTER:   Can you tell which paragraph? 45 
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SJH:   10.19. 

 

MR TURPIN:   At the very last sentence, I think. 

 

MS CARTER:   10.19. 5 

 

MR TURPIN:   Sorry.   

 

MS CARTER:   Just making sure I am aware of the context, because I used 

existing use rights in my evidence in a number of places.  I think that 10 

what I am saying there is that there is an opportunity if existing use 

rights can be established, that it is a complex area, and I understand 

from the mediation that we had that you were saying that there was a 

possibility that the baches were not lawfully established, so therefore 

existing use rights is a very difficult concept for the Taylors Mistake 15 

baches. 

 

MR TURPIN:   Well I am sorry if we gave you that impression at mediation, 

but that is not true, we have been through a number of (INDISTINCT 

2.31) where they said that they are more or less have been established. 20 

 

MS CARTER:   Well in which case if that can be proven, and the work has 

been done then existing use rights is a pathway.   

 

MR TURPIN:   (INDISTINCT 2.40) 25 

 

MS CARTER:   Well then that is a pathway. 

 

MR TURPIN:   Yes, okay, thank you.  So I do not think really, well the next 

thing is, yes, I will take you – and in coming to that conclusion I was 30 

asking did you take into statement Dr Taig’s thing at 8.5 on his page 15 

where he just says – you can go back to it if you want to, where you 

recall he says “that it is appropriate to have occupation of baches, as 

long as it does not affect people close by”.  Now, that is in a nutshell.  

His description he uses neatly fits our community of baches and we are 35 

all neighbours, so (INDISTINCT 3.25).  So having said that, do you 

believe that it would imply a) a realistic occupancy rate that is used for 

our bach community? 

 

MS CARTER:   I believe that if you were to do it as a resource consent process 40 

it is possible you could put in to do extra – as I said it is future focused, 

so if you are wanting to do future development and you are licensed - - 

- - 

 

MR TURPIN:   On existing baches to begin with.  45 
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MS CARTER:   So the existing baches, the only restraint is the fact that you 

have got a notation on your property, the rock fall hazard management 

area is intended to guide future development of an area.  I acknowledge 

that it does not blight, but it does actually indicate there is a rock fall 

hazard, but the rules are intended to guide and control future 5 

development. 

 

MR TURPIN:   Well the future development is actually covered in the 

subdivision rules that were put in when the new bach zone we are 

talking about when association land was set up, it is quite restrictive in 10 

different things we could do, so they are there already actually. 

 

SJH:   Well this is a debate.  You are here to ask questions.  You are going to 

get your chance to make submissions later, Mr Turpin. 

 15 

MR TURPIN:   Okay.  I am almost reluctant to ask these things.  It is not 

debate, but moving on now to the Independent Hearing Panel’s 

Decision One published on 26/02, you have read that? 

 

MS CARTER:   I have read it very briefly, there is parts of it I have read in 20 

more detail than others. 

 

MR TURPIN:   Will you take my word in it then, that there is a section very 

close to the statement of intent that said “we have to try to minimise the 

reliance on the sources of consent applications.” 25 

 

MS CARTER:   Yes. 

 

  [11.30 am] 

 30 

MR TURPIN:   You accept that, that is fine. There is a bit in there that says 

this, “there is an objective that has areas of special character and 

amenity value identify and specifically recognise values appropriately 

managed”, you can take my word on that, do you think we are a special 

area and should be recognised accordingly? 35 

 

MS CARTER:   I will answer that in two ways. Yes, Taylors Mistake has got 

some very special characteristics. How it is managed is complex and it 

is possibly not just a question of planning. 

 40 

MR TURPIN:   That is fine.  

 

MS CARTER:   That is my view. 
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MR TURPIN:   Now, can you confirm that even though you referred to in our 

evidence supplied by (INDISTINCT 00.52) your rebuttal evidence 

does not include anything in regards to our evidence? 

 

MS CARTER:   No, it does not. 5 

 

MR TURPIN:   Well, just a matter – do you recall that we have at one of our 

points we wanted the insertion of a new rule and a note to that rule, and 

we called it an RD activity, having regard to the Statement of 

Expectations and decisions, the things about trying to get out of the 10 

resource consent thing, do you think our suggested designation of 

RD23 would be better replaced with an appropriate numbered and 

noted permitted activity designation? 

 

MS CARTER:   I did see that suggestion, but no, I do not think it is 15 

appropriate. 

 

MR TURPIN:   Okay then. Even though I have said we have got the Council 

ready to control the licences, we have got control of the subdivisions, 

we cannot move without them, so in many ways we do not need 20 

resource consent because the Council have already got all the bullets. 

But that is fine. 

 

MS CARTER:   That may be the case, the Council holds all the bullets. 

 25 

MR TURPIN:   Yes, they already do. Well, that is it. Thank you very much 

everybody. 

 

SJH:   Thank you, Mr Turpin. We will take the morning adjournment for 

15 minutes and we will come back to your re-examination, 30 

Mr Winchester. 

 

MR WINCHESTER:   Sir. 

 

ADJOURNED [11.32 am] 35 

 

RESUMED [11.48 am] 

 

SJH:   Thank you.  Ms Carter you are still on your former oath. Yes, 

Mr Winchester. 40 

 

<RE-EXAMINATION BY MR WINCHSETER [11.48 am] 

 

MR WINCHESTER:   Thank you, sir, there are just two matters I want to deal 

with Ms Carter. 45 

 



 Page 414 

  

Ch5: Natural Hazards (Part) 05.03.15 

 Now, the first arises from questions this morning from my learned 

friends Ms Watson and Mr Smyth about the ability to obtain a consent 

for a non-complying activity, do you recall that line of questioning? 

 

MS CARTER:  Yes, I do. 5 

 

MR WINCHESTER:   Language was used this morning around the 

circumstances needing to be exceptional or unique or extraordinary for 

consent to be granted, do you recall those assertions or that language 

being used? 10 

 

MS CARTER:  Yes. 

 

MR WINCHESTER:   Now, do you or can you point to anywhere in the RMA 

where this language is used or can you explain the basis for 15 

circumstances needing to be extraordinary for a non-complying 

activity? 

 

MS CARTER:   They are not in the RMA to my knowledge and it is more 

planning practice that you – more the word exceptional circumstances 20 

rather than extraordinary, which I conceded this morning that that word 

might just be a little bit excessive in the way we are applying it here in 

the plan as opposed to how that word is used, say, in this terminology 

or risk manuals. 
 25 

  [11.50 am] 

 

MR WINCHESTER:   Thank you, thank you for that clarification.  So do I take 

from that, as a matter of practice, and in your professional opinion, the 

circumstances were not needing to be exceptional or outside the norm? 30 

 

MS CARTER:   Yes. 

 

MR WINCHESTER:   And the other matter I just want to deal with briefly, 

relates to questions from my learned friend, Mr Chapman, about the 35 

ability to lock in floor levels and at which point you might be able to 

have your approval crystallised at the PIM stage, building consent 

stage.   

 

 Do you recall your interaction with Mr Chapman on those issues? 40 

 

MS CARTER:   Yes. 

 

MR WINCHESTER:   Have you had any cause to consider the legal effect of 

section 10B of the RMA in terms of existing use rights? 45 
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MS CARTER:  I was considering that in respect of this particular issue, last 

night, so I was reflecting on the evidence that I had written on that 

issue, so yes, I am aware of section 10B. 

 

MR WINCHESTER:   And what is your understanding as to how that section 5 

might work in the circumstances of people seeking a building consent? 

 

MS CARTER:   That once they have the building consent, then they would not 

have to comply with a change to the plan that occurred after that 

building consent was granted for the length of the building consent. 10 

 

MR WINCHESTER:   Thank you, and so in the circumstances that the rules or 

a regulatory approach in the Replacement District Plan took legal 

effect, do you have a view on whether section 10B might be part of an 

answer to the problem that was being explored with you? 15 

 

MS CARTER:   Yes, and that is why I was at that section of the Act last night 

to try and reconcile a better solution to this problem. 

 

MR WINCHESTER:   And from your perspective as a professional planner, do 20 

you have an opinion as to whether it is better to deal with the issue in 

the plan or fall back on existing use rights as a solution? 

 

MS CARTER:   I am actually at the moment in two minds about that.  I am 

persuaded that the rebuild brings itself some unusual circumstances to 25 

the city of Christchurch, so if there was something that we could do in 

the plan that facilitated that that was practical, and workable, then I 

would be amenable to it. 

 

 But at the same time, I am very aware that of the lost opportunity that 30 

could result by giving an exemption that could actually cover quite a 

long period of time of the remaining rebuild that we have here in the 

city, and that opportunity to raise floor levels as part of the rebuild. 

 

MR WINCHESTER: Thank you, and in terms of the risk that is possibly 35 

underlying your support, what is the risk that concerns you about 

locking in a floor level and for that enduring for some time, and the 

ability to give effect to that? 

 

MS CARTER:  Well apart from just different approaches from Southern 40 

Response and Mr Chapman for IAG, IAG were basically saying they 

would lock in the one in 200 level at that particular time, that is not an 

issue.  It is the other request that you would lock in the building 

consent level, knowing that that property is already shown on the 

district plan to be in the floor level and floor management area, but 45 
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because the rule does not yet have effect, they did not want to raise it to 

that level. 

 

 So what I have been exploring is whether it would be easier rather than 

an exemption, to look at something like a grace period for the rebuild 5 

so that was where my thoughts were going in terms of how that would 

work instead of an exemption, but I have not yet, as I said, I am of two 

minds at this particular time, as to what we could do to assist in this 

particular issue. 

 10 

  [11.55 am] 

 

 I am very aware that people might start this process at one level and 

then decisions are released that require a substantially different level 

and I do think that that is an issue for the management of the legal 15 

programme. 

 

MR WINCHESTER:  Thank you, and just in relation to that last answer you 

gave, when you talk about starting the process at one level and there 

being substantially different in applying, is that answer in relation to a 20 

comparison between the existing city plan and the Proposed 

Replacement Plan? 

 

MS CARTER:   Yes, yes, some areas – because of the expansion of the floor 

levels or management area, there is a substantial number of properties 25 

who are currently not captured by the existing flood management area 

in the operative plan. 

 

 So it is the jump from not requiring to comply with the one in 200 

event at all and suddenly have to comply with one.  It is not so much 30 

the ones that are already in the FMA who already are required to 

comply with the one in 200 and there may be a slightly different level 

as a result of the increased parameters of the floor levels or the 

management area.  

 35 

MR WINCHESTER:   Thank you, and do you have a view on – or is there the 

same degree of concern about locking in a flood level or a floor level 

under the Proposed Replacement District Plan regime at an early stage 

and there being a risk of that substantially changing?   

 40 

MS CARTER:   I do not have a problem with that. 

 

MR WINCHESTER:   Thank you, thank you, that is helpful, sir. 

 

MR……….:   Mr Winchester, I wonder if you could just – earlier on in your 45 

re-examination, you asked some questions around non-complying 
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activity status and plan of practice, and the answers coming around that 

in terms of planning practice. 

 

MR WINCHESTER:   Yes, sir. 

 5 

MR……….:   I would be interested to know, and it may well be that you can 

cover this in your closing submissions, but there is a statutory test of 

course that you are well familiar with for non-complying activities in 

104D, and there is the legal capacity, is there not, for a plan to have a 

non-complying activity rule as this plan does. 10 

 

 This issue though of the place relevance or otherwise of planning 

practice that changes or puts a gloss on that statutory regime is 

something that I was curious about in those answers, and you know, I 

wondered whether you might want to think about that in terms of 15 

whether there is something that is added to the equation for non-

complying activities other than what the statute says is the test. 

 

MR WINCHESTER:   Yes, thank you, sir, and I suppose I am reflecting on 

observations made in case law as to whether that was it and explaining 20 

- - - 

 

SJH:   Do it in close. 

 

MR……….:   Yes, perhaps you could pick that up in closing. 25 

 

MR WINCHESTER:   Certainly, I shall, thank you for that indication. 

 

SJH:   Thank you, Mr Winchester.  Dr Mitchell. 

 30 

DR MITCHELL:   Thank you, sir.  Good morning, Ms Carter. 

 

MS CARTER:   Good morning. 

 

DR MITCHELL:   Just one question that has arisen during the course of the 35 

morning.   

 

 Can you just confirm for me that existing uses of the baches at Taylors 

Mistake – sorry, I will rephrase that, I will start again.  There is nothing 

in the district plan that would prevent or require resource consents for 40 

the continuation of the status quo situation at Taylors Mistake, is there? 

 

MS CARTER:   No, not to my knowledge.  

 

DR MITCHELL:  I just want to ask you a series of questions about the 45 

liquefaction situation and particularly those that exist in LAA2.  I will 
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get specific in a minute in terms of the relationship between objectives 

and policies and rules.  But I just want to check with you that your 

understanding of Mr Kingsbury’s answers to the questions that I asked 

him yesterday are the same as your understanding, and by reference 

they are on pages 306 to 308 of the transcript that was posted on the 5 

website. 

 

 But on those pages, Mr Kingsbury’s answers to my questions were that 

no significant damage occurred in area 2 during the 2010 onwards 

earthquake sequence.  He said that liquefaction assessments in those 10 

areas was just one of the standard geotechnical investigations that you 

would look at on those sites along with various other things. 

 

 He also said that there was nothing to suggest to him that a liquefaction 

assessment there involved anything out of the ordinary, and that he was 15 

confident that it was highly likely that resource consent would be 

granted for circumstances involving development in those areas.  Is that 

consistent with your understanding of what he said? 

 

  [12.00 pm] 20 

 

MS CARTER:   It is consistent with my understanding of what he said but I am 

not sure if Mr Kingsbury is in discussions with the subdivisions part of 

the Council and their requirements in terms of liquefaction assessments 

before and after. 25 

 

DR MITCHELL:  I would like to come back to that because that is where I 

think it gets specific. 

 

MS CARTER:   Yes. 30 

 

DR MITCHELL:   Leaving aside what the Council subdivision people would 

require, given that factual statement from him, there is nothing to 

suggest that the activity status for those activities in that area should be 

anything less than a controlled activity status, would it? 35 

 

MS CARTER:   My recommendation was that it be a controlled activity status 

in LAA2 so that was originally drafted that way and I think I 

mentioned that yesterday. 

 40 

DR MITCHELL:   Yes, I just wanted to be clear on that.  Taking that a step 

further then, and given that a subdivision of any sort requires resource 

consent and given that there is nothing out of the ordinary in relation to 

liquefaction issues in LAA2 as compared to all the other geotechnical 

matters, why does the natural hazard section need any specific control 45 

on subdivision in the natural hazard section? 
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MS CARTER:  Well, as I said, I do agree that that is what I heard 

Mr Kingsbury say but maybe it might be a question for another of our 

liquefaction experts who is still to be heard, which is Mr Anderson, but 

that there is issues with the variability of liquefaction potential or 5 

susceptibility across the city.   

 

 We have a drawn a line in order to distinguish areas where we think 

that it is more likely and areas where we think it is less likely.  But my 

understanding from the advice that I have received is that it is highly 10 

variable and we could draw a line somewhere but we wouldn’t 

necessarily get it right.  So in some cases perhaps even close to the line, 

perhaps further away and there is particular types of deposits that are 

not commonplace on that side of the line there may be a need for 

assessment. 15 

 

 And I think Mr Kingsbury took you through the sort of process where 

you would go out to a site and there would be certain tell-tale things 

that you saw on the ground and then there would be opportunity for 

further investigation.  And I think that what he was saying there was 20 

that it is that point that you would be able to dismiss any additional 

information that was needed in respect to areas in LAA2. 

 

DR MITCHELL:   What would be the downside of having liquefaction being 

an assessment criterion outside of LAA1 that was applicable at the 25 

subdivision stage for those activities?  Why does it need to be in natural 

hazards at all given the factual situation that exists there? 

 

MS CARTER:   Well, my understanding is that while we have drawn a line, as 

I said before, that the variability is such that there could be liquefaction 30 

issues.  Also the line is based on the current understanding of the types 

of deposits that are there and the type of shaking that we got in the 

current Canterbury earthquake sequence and we don’t really know 

what that might look like in LAA2 if there was a different source of the 

earthquake and how some of those sediments would react.  So the 35 

advice that I received was that and in terms of the ECan report is that, 

yes, damaging liquefaction is less likely in that area but it doesn’t mean 

to say that it won’t occur. 

 

DR MITCHELL:  All right, thank you. Can I just now talk about slope stability 40 

and the provisions I would like to refer you to obviously are the 

policies in section 5.5 and the rules in 5.10.  And I think it is probably 

most appropriate to refer to the versions that are in your rebuttal 

statement, that is most up-to-date but the policies that I want to refer 

you to are on pages 10 and 11 of your rebuttal statement and the rules 45 

are on page 37. 
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 Just at a generic or, sorry, at a general level, if we look at policies 5.5.1, 

5.5.2 and 5.5.3 they deal with respectively cliff collapse, rock fall and 

mass movement, that is correct? 

 5 

  [12.05 pm] 

 

MS CARTER:   Yes. 

 

DR MITCHELL:   And policy A in each of those policies refers to avoiding 10 

subdivision use and development where it will result in intolerable risk 

to life safety and that is a theme that exists throughout those three 

policies.  When those policies use the word “avoid” and “intolerable”, I 

take that to mean that that is the policy framework that establishes the 

area 1 categories for cliff collapse, rock fall and mass movement, is that 15 

right? 

 

MS CARTER:  And Cliff Collapse Hazard Management Area 2.  So cliff 

collapse 1 and 2, rock fall 1, mass movement 1. 

 20 

DR MITCHELL:   Yes, thank you for the clarification.  So, given that, what do 

you think “avoid” means in that context?  And the reason I am asking 

the question is that when you get to the rules, subdivision for example 

is a non-complying activity whereas earthworks, which I would have 

thought were pretty fundamental to implementing a subdivision, are 25 

prohibited.   So that is the first question.   

 

 I am struggling to understand how the policy relates to the activity 

classifications that are used in the rules because, if I look at that policy, 

that is suggesting to me that there is an avoidance of subdivision use 30 

and development in that area and yet it is a non-complying activity 

rather than a prohibited activity. 

 

MS CARTER:   My understanding, and it is probably through years of practice 

and case law, is that non-complying does equate with avoid because it 35 

is a difficult threshold. 

 

DR MITCHELL:  Why then, for consistency reasons, are the earthworks 

associated with a subdivision, for example, also not non-complying? 

 40 

MS CARTER:  If we look at Cliff Hazard Management Area 1 you have a 

subdivision is generally prohibited unless it is trying to carve off a 

piece. 

 

DR MITCHELL:   Yes, I accept that. 45 
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MS CARTER:   And then the earthworks associated with it are also prohibited.  

So that corresponds with the avoid subdivision. 

 

DR MITCHELL:   Yes. 

 5 

MS CARTER:   If we go to Cliff Hazard Management Area 2 you have non-

complying for both, so that is again avoid. 

 

DR MITCHELL:   Yes. 

 10 

MS CARTER:   And then Rock Fall Hazard Management Area 1 the same 

non-complying for both.  And then if we skip to Mass Movement 

Hazard Management Area 1 again non-complying.  Now, there was a 

reluctance to use prohibited activity status in the plan at all. 

 15 

DR MITCHELL:   I guess the question is it says “avoid subdivision use and 

development”, there has got to be a connotation of new uses, doesn’t it? 

 

MS CARTER:   Yes, that is what is our plan is about. 

 20 

DR MITCHELL:  Well, except the policy doesn’t say that.  It says, “avoid 

subdivision”, I mean I guess that has got to be looking forward but 

avoiding use, do you not think that there is some drafting ambiguity 

about what the policy says and what the rules say? 

 25 

MS CARTER:   Are you meaning that the use will continue under existing use 

rights? 

 

DR MITCHELL:   Yes, there is nothing that says people in area 1 have to 

evacuate their properties and yet the policy says that the use of that 30 

land should be avoided. 

 

MS CARTER:   Yes, we are talking about the future use. 

 

DR MITCHELL:   So that is a clarification that you accept? 35 

 

MS CARTER:   Yes. 

 

DR MITCHELL:   Okay, that is fine, thank you.  Just using that same rule table 

as a for instance, it arises in a number of scenarios but I will use this 40 

one because we are on the page.  And you will have seen the Panel’s 

minute when it talks about “double regulation” and leaving aside the 

activity status for subdivision, let us assume that a subdivision in one of 

the hazard areas was granted consent.  So you have been through the 

subdivision proposal, done all the things that that requires and you have 45 
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got a resource consent for a subdivision, just using that as a 

hypothetical. 

 

 If you go to rule K in that same table, which is on page 39, does that 

not mean that a house in an approved subdivision would then require a 5 

resource consent under that rule? 

 

MS CARTER:   It does but, by and large, when subdivisions are done they are 

done together with the building or the land use consent.  So there is a 

situation where someone could try and get subdivision without showing 10 

where the building platforms should be and where the land use activity 

is anticipated but in most cases, and particularly in these areas, I would 

say that it was unlikely that there would not be something on the 

subdivision that would indicate where the building platform would be 

and that a complying land use consent could be established on that site 15 

- - -  

 

  [12.10 pm] 

 

DR MITCHELL:   So you would accept that to provi-, and that clarification is 20 

helpful. If the intent of rule K is only to address areas that are not – 

sorry, activities or items that are not addressed at the subdivision stage 

that picked up later, there is no intention, is there, for a building 

platform that is in a specific location that is approved under a 

subdivision consent to then have to come back and seek a non-25 

complying consent application, potentially for a building on that same 

platform? 

 

MS CARTER:   As I said, most of the time the land use consent would be done 

at the same time. 30 

 

DR MITCHELL:   But that is an applicant’s, that is an applicant’s choice. 

 

MS CARTER:   Yes, it is their choice, so - - -  

 35 

SJH:   Please - - -  

 

MS CARTER:   Yes. 

 

SJH:   - - - answer the question put to you 40 

 

MS CARTER:   Mm'hm. 

 

DR MITCHELL:   - - - that is an applicant’s choice as to how they go about 

processing something, but on its face, this rule would say, “If an 45 

applicant chooses go through a subdivision process, of whatever sort, 
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the building or structure on that site would still require a resource 

consent under K or if there was a potential for that interpretation?” 

 

MS CARTER:   Mm'hm. 

 5 

DR MITCHELL:   So you would have no objection for that potential confusion 

to be rectified by clarifying what rule K is intended to cover? 

 

MS CARTER:   I think that perhaps part of the problem is that, the building 

needs consent as well in terms of this rule. The issue that might need to 10 

be considered might be in addition to what was considered for granting 

the subdivision consent. So in terms of the actual building there would 

be a geotechnical report required to indicate whether there was 

mitigation structures needed for that building to make it safe or there 

was various aspects of the building that would need conditions consent 15 

placed on it. 

 

 Some of those issues may be covered in the subdivision consent like 

the choice of a building platform but it is not necessary that all the 

issues that would be dealt with in subdivision would contemplate the 20 

type of building that was suitable on that site. 

 

DR MITCHELL:  But the rule as drafted, it does not give you that flexibility 

does it? It simply says that as a matter of course, after a subdivision 

consent has been granted, the house would still need resource consent - 25 

- -  

 

MS CARTER:   Yes. 

 

DR MITCHELL:   - - - irrespective of what the subdivision consent did or did 30 

not cover. 

 

MS CARTER:   Yes. 

 

DR MITCHELL:   And that is – and you think that is the appropriate course of 35 

action? 

 

MS CARTER:   Yes, I think that it is, because they are different activities and 

they are requiring – dealing with different effects and it is, as I said, it 

is standard in most plans to have the subdivision and the land use 40 

separately, they are often the same status, but to have them separately 

dealt with. So a subdivision does not automatically mean that you do 

not need a land use consent and those issues are usually done in 

parallel. 

 45 
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DR MITCHELL:  No it does not automatically mean it, but it does not mandate 

always either does it? 

 

MS CARTER:   Pardon? 

 5 

DR MITCHELL:   It does not – I mean, I accept what you say to a point, but it 

is not usual for a plan to mandate absolutely that that a building that 

would otherwise meet every permitted activity standard in a residential 

zone for, for the activity and when you got a subdivision being a non-

complying activity that is being tested and the relevant matters have 10 

been addressed, but then as a matter of course, that you would then 

need a resource consent to potentially canvas all those some issues 

again, and that is the intention, it seems to me that is the consequence 

of the drafting that is there. 

 15 

 You fall into that consent category, irrespective of what has been 

addressed at the subdivision stage an irrespective of how relevant or 

irrelevant the matters between the two consent processes were or were 

not, or is it - - -  

 20 

MS CARTER:   I think - - -  

 

DR MITCHELL:   - - - your position that a resource consent for a building or a 

house is automatically required in those circumstances? 

 25 

MS CARTER:   In these particular areas that is the approach we have taken 

that they do need to be assessed because of the inherent safety issues 

and risks of the site, that yes a land use consent would be appropriate. 

 

DR MITCHELL:   All right, okay, thank you. 30 

 

 You will have heard the question that I have asked previously about 

mass movement areas 2 and 3, there is nothing in the plan itself as 

opposed to the section 32 analysis that draws a policy or rules 

distinction between those two zones, is there? 35 

 

  [12.15 pm] 

 

MS CARTER:   No. 

 40 

DR MITCHELL:   What would be your – and do you still believe that the 

distinction between the two overlays is appropriate or do you think they 

could be combined into one? 

 

MS CARTER:   Oh, they could be combined into one. The helpful thing about 45 

leading into as mass movement 2 and 3 it is really only in reference to 
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the GNS reports that are already out there where someone can see 

which one they are in, in terms of the geotechnical issues. But no I 

would say that potentially we have drawn in the planning maps one 

area for mass movement 1 and a separate one for mass movement 2 and 

one for 3 but the planning response is the same for 2 and 3, so they 5 

could be amalgamated. 

 

DR MITCHELL:   All right, thank you. 

 

 There has been quite a discussion in the evidence about the overlays 10 

and some of the planners have referred to the overlays as “zones”, do 

you see that they are – that the overlay areas are a zoning specifically 

or are they something different from that? 

 

MS CARTER:  It can be interpreted as being a zoning. I would prefer to 15 

consider them as an “overlay” because we do have the zoning 

underneath. 

 

DR MITCHELL:  Just on that basis, there are examples that I am aware of, 

where the overlay maps themselves are outside the plan, and the reason 20 

for that, is that there are a number of reasons why those maps are 

always updated over time, because of better information, new 

modelling - - -  

 

MS CARTER:   Oh, yes. 25 

 

DR MITCHELL:   - - - a whole bunch of things that said, “Well, we locked this 

plan – this map in 2000 and whatever the date is” and thinking has 

moved on. Would it be possible, at least theoretically, to be able to 

define in the plan the criteria that defines whether a particular property 30 

needs to be subject to a particular level of control, and I am thinking as 

a for instance, rock fall, rock fall management area 1 where – and I will 

not repeat the criteria – but there is a pretty defensible scientific basis 

upon which to draw that line - - -  

 35 

MS CARTER:   Yes. 

 

DR MITCHELL:   - - - and we have heard a number of examples, how over 

time the actual location of the line might change. Would it be possible 

to have a scenario whereby the plan says, “Any activity that was within 40 

a level of risk calculated in this way is greater than 10 to the minus 

four” etcetera, etcetera, requires resource consent of this sort, subject to 

these assessment criteria and as a, an information method, the particular 

property owner is referred to a set of plans that capture the latest 

iteration of that information, so the people can move in or out of that 45 

overlay, depending on the nature of the assessments that have been 
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undertaken and without the need to quotes “change the zoning” or 

“change the plan”? 

 

MS CARTER:   I think theoretically what you are saying it could work. But it 

sounds a little bit complicated but, yes, it could work. The concern I 5 

would have is that, what you are proposing is that the maps not be on 

the planning maps. 

 

DR MITCHELL:   Not be on the planning maps - - -  

 10 

MS CARTER:   Yes. 

 

DR MITCHELL:   - - - but be available - - -  

 

MS CARTER:   But they would be available - - -  15 

 

DR MITCHELL:   - - - to people to - - -  

 

MS CARTER:   - - - elsewhere. 

 20 

DR MITCHELL:   - - - to be clearly able to be interrogated. 

 

MS CARTER:   Yes. 

 

DR MITCHELL:   And at least at a philosophical level the attraction of that, is 25 

that if someone does – well I will backtrack a step - - -  

 

MS CARTER:   Yes. 

 

DR MITCHELL:   - - - it seems to me that whenever someone does specific 30 

site specific assessment, the line moves a bit, sometimes it has been 

moved off the site completely, other times it has been shifted a little bit 

- - -  

 

MS CARTER:   Yes. 35 

 

DR MITCHELL:   - - - and one of the problems that arises, is that there will be 

a LIN requirement or a LIN consequence that says, “For as long as the 

plan becomes operative, a particular property will have that overlay 

attached to the LIN”, this might be a practical way of saying, “Where 40 

there is site specific information and where there is evolving 

information, we can manage to the same standard of risk but where that 

risk applies” in a spatial sense - - -  
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  [12.20 pm] 

 

MS CARTER:   Yes. 

 

DR MITCHELL:   - - - it can vary”? 5 

 

MS CARTER:   Yes, I agree in principle, the qualification I would have is that 

I still think that if those nets outside of the plan are available, it would 

be unlikely to be picked up by the LIM, so if there is published 

information that the Council is aware of, then that might also be picked 10 

up on the LIM, examples of that have been some tsunami work and I 

am not saying the merits of that happening, but that it does happen, that 

published information that becomes available gets placed on LIMs. 

(INDISTINCT 0.42). 

 15 

DR MITCHELL:  Thank you.  Just finally, in terms of just drafting generally, 

your rebuttal statement sort of set out your drafting position, if I could 

call it that, as of the time that you prepared it.  Since that time there has 

been, I think two things that happened. 

 20 

 One is there has been this Hearing where there have been a number of 

suggestions made, a number of which you have agreed with which 

would result in a drafting amendment. 

 

 There are also some matters that were raised in our Minute - - - 25 

 

MS CARTER:   Yes. 

 

DR MITCHELL:   - - - which I appreciate the timing constraints around, where 

what you have told us thus far is pretty generic rather than specific, and 30 

you will recall a number of places in the Minute, the Minute says, “Is it 

appropriate to do something and if so, please specify”? 

 

MS CARTER:   Yes, I am trying to address those. 

 35 

DR MITCHELL:  I guess that is where I was getting to.  Am I right in 

understanding that from a drafting point of view, from the Council 

team’s point of view, that would be your responsibility primarily? 

 

MS CARTER:   To update the Council’s position? 40 

 

DR MITCHELL:   Well, update the drafting. 

 

MS CARTER:   Yes. 

 45 
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DR MITCHELL:   And leaving aside how that might happen, you would be 

available to assist us further in that respect? 

 

MS CARTER:   Yes, I would be. 

 5 

DR MITCHELL:   That would be helpful, thank you, sir. 

 

SJH:   Ms Dawson. 

 

MS DAWSON:   Thank you.  Good afternoon, Ms Carter. 10 

 

MS CARTER:   Good afternoon.   

 

MS DAWSON:   I have got a number of questions for you.  Could you turn to 

your attachment A to your rebuttal of the policies and rules?  And 15 

firstly to the production, I think it is on page 5. 

 

 I want to ask you about the definition of “intolerable” or even the two 

definitions of intolerable potentially. 

 20 

 So you have said that – that “intolerable” and I think you have put in 

here, “The risk is so high that it cannot be justified in extraordinary 

circumstances.”  Now they may be exceptional circumstances. 

 

MS CARTER:   Yes. 25 

 

MS DAWSON:   And then further down the page, in the large blue paragraph, 

you say, well, it is a judgement call, what is “intolerable” it could be 

this or it could be that. 

 30 

 And then in the last paragraph you say, or you have recommended that 

mapping in the district plan has used an IFR of 10-4, but this does not 

go on and say that that is what this plan has accepted as intolerable.  It 

just says this then operates as a trigger layer, a trigger point, an alert 

layer for considering consents. 35 

 

 So I am interested in what you consider the plan does identify as being 

“intolerable”, an intolerable risk.  For example, focusing on rock fall, 

what are you intending that the plan says as an intolerable risk, and 

how does that relate to Rock Fall Management 1 and Rock Fall 40 

Management Area 2? 

 

 Is the plan saying anything about that? 

 

MS CARTER:  In a policy sense, it is relating to the mapped areas, so it is 45 

saying that they have been mapped at 10-4, and if a resource consent is 
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required in that area, well then if it is confirmed at 10-4, there is no 

mitigation that can deal with that level of risk, well then, the policy is 

saying avoid.  So that is how that is working.   

 

 So even though we do not say in the policy that intolerable is 10-4, the 5 

trigger is in the maps that once you are in that area, you then have to 

look at the policies and see whether we really should be avoiding in 

there or whether it really is “intolerable”. 

 

MS DAWSON:   But both areas have been, as we understand it, mapped as 10-10 
4, under different circumstances. 

 

MS CARTER:   Under different modelling scenarios. 

 

  [12.25 pm] 15 

 

MS DAWSON:  So is the plan as it is written at the moment, indicating that 

both areas are “intolerable” for life risk? 

 

MS CARTER:  I think it is a potential confusion the way it has been written 20 

and I am thinking that through this process, that it could be better to 

call the second line with something slightly different to avoid the 

confusion. 

 

 It is 10-4 in terms of the experts, there is no question that Mr Taig 25 

would consider the 100 percent occupancy line for Rock Fall Hazard 

Management Area 2, to be an “intolerable” level.  But in terms of how 

we have used it in the plan, where we have used one model at one level 

and then used a different set of scenarios, then I think it would be 

appropriate to identify that area to avoid the confusion in terms of the 30 

planning response to say that it is something like – I am just thinking of 

a word – that it is “tolerable with mitigation.” 

 

 So that area is not from a factual point of view in terms of that being 

identified as 10-4, it is “intolerable” but it is an area where we have 35 

identified that mitigation is likely to be implemented through the 

discretionary resource consent process.  

 

MS DAWSON:  Because, I mean, it maybe that it is Mr Taig’s opinion and 

even others opinion, that 10-4 at 100 percent occupancy is “intolerable” 40 

and that maybe what the literature says, but it does not seem to me as 

what the plan is implying or saying at all. 

 

MS CARTER:   No, I agree, there is definitely contradiction there. 

 45 
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MS DAWSON:   So do you not think it would be clearer if the plan – I mean, 

given the potential for confusion in this very difficult area - - - 

 

MS CARTER:   Yes. 

 5 

MS DAWSON:   - - - that we have got GNS reports that are out there as he has 

just said in answer to Dr Mitchell, that are available to people and they 

show these different modelling outcomes, that it is very important that 

the plan says what this is all about, - - - 

 10 

MS CARTER:   Yes. 

 

MS DAWSON:  - - - what its level of risk is, what it then on behalf of the 

community is saying these areas represent, and therefore provide a 

basis for considering whether it is in changing maps or in consents. 15 

 

MS CARTER:   Yes, I do agree. 

 

MS DAWSON:   So you agree that it is important for the plan to be clear about 

this? 20 

 

MS CARTER:   Yes. 

 

MS DAWSON:   So Mr Radich put to you some suggestions and it was a sheet 

that he put to you.  Now, I am not going to go into the merits of the 25 

particular wording that he used, but he made some comments about 

describing the basis for managing the risk for each of the three priority 

areas.   

 

 From my notes here he talks about what level of a risk is considered to 30 

require management and why, how the risk levels have been set, and 

that is just what we have been talking about, what the basis for those is, 

and what type of management is considered to be necessary or 

appropriate in those different areas. 

 35 

 Do you think it would be clearer if the plan set out that sort of 

information? 

 

MS CARTER:  I think that – I guess, in terms of the drafting, the emphasis was 

on getting the rules out and the planning maps out.  I do agree that 40 

more explanation should have been given, particularly for the Natural 

Hazards Chapter, but in this case it is probably a matter where it should 

go.  The best place - - - 

 

MS DAWSON:   I am not asking you where it should go at the moment, we 45 

will come to that in a moment - - - 
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MS CARTER:   You are asking me - - - 

 

MS DAWSON: - - - but do you think generally it would be clearer for 

everybody in understanding this plan, looking at the maps, looking at 5 

the rules and policies, that there would be more explanation about just 

these things we have been talking about in the plan? 

 

MS CARTER:   Yes. 

 10 

MS DAWSON:  All right, thank you.  So I now want to look at objective 5.11.  

So both you and Ms Beaumont have said that the Council’s objective in 

Natural Hazards, and I am paraphrasing here, “…of reducing the risk to 

the community over the long term.”  Have I picked that up correctly?   

 15 

MS CARTER:   Yes. 

 

MS DAWSON:  So do you consider that 5.11, that you are recommending in 

respect to this, I mean the reason I am asking is, is that it does not refer 

to the long term at all - - - 20 

 

MS CARTER:   No. 

 

MS DAWSON:   - - - so there is no timeframe aspect, and it does not refer to 

the community wide framework rule at all, does it? 25 

 

MS CARTER: No, it does not.  The words, people, property and infrastructure, 

is explaining a reasonably wide - - - 

 

MS DAWSON:   But it could be a particular piece of property, - - - 30 

 

MS CARTER:   Yes, it could be.   

 

MS DAWSON:   - - - or a particular piece of infrastructure or even a person, 

couldn’t it? 35 
 

  [12.30 pm] 

 

MS CARTER:   Yes, I think it, you know, would benefit from having some 

words to indicate that it is a wider community objective. 40 

 

MS DAWSON:   Yes, because I think it has been put to you that it could be 

picked up that this needs to be applied, I think it might have been in the 

Minute, that it could need to be applied to each and every property that 

there is a reduction in risk. 45 
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MS CARTER:   Yes. 

 

MS DAWSON:   But that does not seem to be what was intended, is it? 

 

MS CARTER:   No. 5 

 

MS DAWSON:   No, so over time for the whole community.  So you think 

there is potential for that to be worded more clearly and more 

specifically - --  

 10 

MS CARTER:   Yes. 

 

MS DAWSON:   - - - to encapsulate those?  Thank you.  Now, I just want to 

look at the policies, and moving on from what we were talking about in 

terms of the introduction and the clarity.  Now, I think you agreed with 15 

Dr Mitchell that the overlay, or do you agree that the overlays operate 

as a rule? 

 

MS CARTER:   Yes. 

 20 

MS DAWSON:   So they are not necessarily a zone or a zone is also in the rule 

but they – so I mean my understanding of policies is that they provide a 

link between the objective we have just been talking about, and the 

rules and they sort of set, and general parlance is that they are a course 

of action or the way that the objective is going to be achieved.  So what 25 

sort of matters do you think the policy should address, I mean what 

level of detail should they go to? 

 

MS CARTER:   It is quite hard to pin that in terms of the specific outcomes 

that you are trying to achieve.  I guess, as a preference, would be that 30 

the policies were not too detailed, that they kept to the level of 

providing direction, so that you could expect the rules that appear from 

that policy but you would not necessarily be having to only have that 

rule because the wording was so directive.   

 35 

 An example would be a policy, for example for rural residential, that 

then went on to explain what the density of rural residential ought to be 

and then you are caught in your rules with only having that density for 

rural residential.  I think that is on simplistic terms that I am talking 

about but the policy should provide the framework for which justifies 40 

the rules as well.  But I would not want them to be including particular 

rules or methods so that they were restraining what particular outcomes 

people could then put their resource consent applications in for.  If you 

added particular things in that had to be required in the policy, well, 

then that restrains what people in the resource consent application 45 

context - - -  
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MS DAWSON:   Yes, so they should not repeat the rule or include standards 

from the rule.  I had a bit of a look at the quality planning guidance on 

what policies should include and one of the things – and I just want you 

to let me know whether you agree or not that they should include this 5 

sort of thing.  I mean they say where the policy might apply.  So they 

are not so broad that you do not know what aspect of the district they 

apply to.  Like if it is a rural area or a Rock Fall Hazard Management 

Area or - - - 

 10 

MS CARTER:   Yes, I think in a general sense they should show or at least nod 

to where at the very least but, yes, they can be quite directive about 

where they apply. 

 

MS DAWSON:   And the circumstances under which when they would be 15 

applied, not necessarily right down to the rules, but the general 

circumstances when they are relevant.  And what type of activity, for 

example, is going to be needed to implement that policy.  I notice some 

policies relate to subdivision use and development, others might be just 

about a new building for example. 20 

 

MS CARTER:   So the type of activity, yes, but not the status of activity. 

 

MS DAWSON:   Yes.  So could we look at some policies, for example, please.  

If you could move to – and these are just examples, I have just picked 25 

them out – 5.34, the policy relating to flood damage mitigation by 

raising floor levels.   

 

 So I am wanting your opinion as to whether this policy, as an example, 

could be a bit clearer and then assist when it comes to implementing 30 

the policy through a resource consent.  If, for example, it said what sort 

of flood damage is to be reduced because, we know that it is property 

damage, isn’t it, we are not talking about life damage or life or garden, 

it is actually built property damage really that is being affected, be 

implemented through this policy? 35 

 

  [12.35 pm] 

 

MS CARTER:   Yes, so that is why it says, “Ensuring floor levels for new 

buildings or additions”. 40 

 

MS DAWSON:   Yes, but that is the method and I am talking about the 

damage. 

 

MS CARTER:   The damage. 45 
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MS DAWSON:   Yes. 

 

MS CARTER:   So be more explicit - - - 

 

MS DAWSON:   Be more explicit. 5 

 

MS CARTER:   - - - about the damage that we are looking at. 

 

MS DAWSON:   Yes, rather than just letting people infer it from the next part 

of the sentence. 10 

 

MS CARTER:   Yes. 

 

MS DAWSON:   I mean it talks about a major flood and I know that it is in 

green.  Is a major flood defined, I mean how do we know what a major 15 

flood is, is it defined to mean - - - 

 

MS CARTER:   A one in 200 year event. 

 

MS DAWSON:   With the one in 20? 20 

 

MS CARTER:   The one in 20.  We should probably go to the definition if we 

could because I think that would be helpful.  On an electronic plan you 

can just click on that word and it takes you straight to it. 

 25 

MS DAWSON:   Okay, so that would be clarified if you went to that definition 

that it is the flood we are talking about that is mapped in the FLFMA?  

 

MS CARTER:   The definition is in chapter 2 of the Plan. 

 30 

MS DAWSON:   It is alright, I accept the view that it is there.   

 

MS CARTER:   There is just a footnote there on the Natural Hazards chapter 

but I am talking about the definition, if you click on the electronic plan 

you go straight to the definition in chapter 2. 35 

 

MS DAWSON:   Which would clearly define what the FLFMAs are? 

 

MS CARTER:   Yes, it does. 

 40 

MS DAWSON:   It also talks about an allowance for sea level rise.  Would it 

be helpful to know what level of allowance? 

 

MS CARTER:   I think you could put one metre in there. 

 45 
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MS DAWSON:   Yes, I mean it is not a standard, that is a very fundamental 

aspect. 

 

MS CARTER:   Yes, I agree we could put one metre in there. 

 5 

MS DAWSON:   Because then if you are wanting to vary from it in a situation 

where maybe the one metre does not apply for some reason you have 

got a basis for understanding that.  And then I wondered whether it 

might be useful to say why the freeboard is included because a 

freeboard of 400 millimetres is actually quite a big freeboard. 10 

 

MS CARTER:   It is. 

 

MS DAWSON:   And particularly in the extremities of the areas. 

 15 

MS CARTER:   I would be happy with the freeboard to go on there as well. 

 

MS DAWSON:   And say why? 

 

MS CARTER:   I think, I am not a hundred percent sure, but if we go to the 20 

definition it may include the freeboard but that is just relying on my 

memory of the definition. 

 

MS DAWSON:   But that is to do with what is a major flood, I am thinking 

about what it is we are trying to reduce potential damage by doing and 25 

one of the ways of doing that is by including this freeboard. 

 

MS CARTER:   Yes, I agree, we - - - 

 

MS DAWSON:   Say you are the extremity of the area, you are nowhere near a 30 

road that a car is going to go past, you are only expecting this tiny 

amount of flooding on your property, to have 400 millimetres of 

freeboard may be something, if the policy addressed it and said why 

you could come back to. 

 35 

MS CARTER:   Yes, I agree that it would be helpful to have the 400 

millimetres that performs part of the modelling and the mapping. 

 

MS DAWSON:   So you accept that that sort of detail could go into the policies 

to give a better understanding? 40 

 

MS CARTER:   Yes. 

 

MS DAWSON:   If we could just look at 5.54, and I will not go into that in 

quite so much detail.  This is the rock stability in areas not identified, 45 

the balance of the Port Hills and Banks Peninsula.  So it has got things 
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like do you think the words “where appropriate” is clear guidance in a 

policy?  I mean we are talking about the whole of the Port Hills and 

Banks Peninsula here and we have got to work out where it is 

appropriate to apply this policy. 

 5 

MS CARTER:   That got added in in planning caucusing and it was mainly to 

do with a concern that the policy should not apply everywhere and so 

how could we pin it down. 

 

MS DAWSON:   So if it was possible would it be good to be able to think of 10 

the words that really said where it should be applied, the 

circumstances?  I am not wanting to think about the words now. 

  

MS CARTER:   Yes, I know. 

 15 

MS DAWSON:   But in theory it would be good to refine that a bit more. 

 

MS CARTER:   It is difficult because are identifying quite a large unoccupied 

area of the Port Hills that may have slope and stability problems.  But, 

yes, if it was possible, yes. 20 

 

MS DAWSON:   If it was possible, yes.  And this policy goes on to say 

“proposals for subdivision use and development” so that is everything 

really, isn’t it, there is nothing much left that doesn’t come under 

those? 25 

 

MS CARTER:   Yes. 

 

MS DAWSON:   And they have all got to have an evaluation potentially where 

appropriate, and subdivision use and development will only be allowed 30 

where the risk can be reduced to an acceptable level.  I mean I am 

concerned that how do people know what is expected, what course of 

action, what circumstances, how this is going to be implemented. And 

when you go to the rules for this area, at the moment in the big table 

10, the only rules seem to be around subdivision and hazard mitigation 35 

works at the moment. Everything else is either permitted or waiting for 

phase 2. 
 

  [12.40 pm] 

 40 

MS CARTER:   The intention that the phase 2 would be a reference, apart from 

the earthworks one, that would be a reference to the zone rules. So it is 

taking a hands off approach to the slope instability where the area has 

been, where the zone rules would apply. 

 45 
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MS DAWSON:   So do you not you think that that sort of targeting and that 

sort of honing in on where this policy is to be implemented under the 

circumstances, could helpfully go into a policy of that nature? 

 

MS CARTER:   So instead of subdivision, use and development we be focused 5 

on the hazard mitigation works and the (INDISTINCT 1.16)? 

 

MS DAWSON:   Yes for now, and it can be changed when a phase 2 brings 

other matters along or targets the zones that are relevant. 

 10 

MS CARTER:   Yes, I think the focus of the policy could be narrowed in that 

way. 

 

MS DAWSON:   Thank you. And just on these particular areas, and I 

understand Dr Massey and Mr Taig talked about these rock fall run out 15 

areas, do you think it would be helpful if there was policy guidance 

about areas that are down slope from the Rock Fall Hazard 

Management Areas where there could be run out. Where there are 

lower levels of risk but rocks, obviously, could still continue to move. 

 20 

MS CARTER:   So by and large, most of the areas beyond Rock Fall Hazard 

Management Area 2 are the remainder Port Hills area. 

 

MS DAWSON:   Yes, it is a huge area. 

 25 

MS CARTER:   It is a huge area, but Mr Taig identified that there are some 

areas where we have Cliff Collapse Hazard Management Area 2 and 

with a very short space of distance, there are no provisions. So by and 

large, these areas are butted by the remainder area and the rules that 

could pick up an instability issue, but there are areas where it would 30 

not, and that is what he’s referring to about people should be aware - - -  

 

MS DAWSON:   I am asking you, do you think in order for people to be aware 

of that it would be helpful for there to be a policy that expressed that in 

the areas of the balance that are below the cliff collapse or rock fall 35 

management areas, there is a potential for a rock fall - - - 

 

MS CARTER:   So in addition to this policy to doing other - - -  

 

MS DAWSON:   Or more clearly expressed or part of this policy. 40 

 

MS CARTER:   Yes, I think it could be done as part of this policy or a 

different heading, which included this policy and the other 

circumstance. 

 45 
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MS DAWSON:   Thank you. So I am going to move on to, we have covered 

the liquefaction LAA2 area very thoroughly, thank you. I just want to 

ask you some follow on questions about the people, I think it is been 

called the egg white area, the area of properties that are in the FLFMA 

but outside the fixed floor level overlay, and they need to potentially 5 

get a restricted discretionary activity and we have been exploring 

whether it would be possible for that to be a permitted activity. When 

the Council was undertaking its Section 32 analysis, was this a matter 

that was specifically analysed, the costs and benefits, the alternatives, 

the efficiency and effectiveness of requiring a resource consent process 10 

in that area versus trying to see if a permitted activity could be framed? 

 

MS CARTER:   Yes, it was. In fact, our preference from a planning point of 

view would be that it be a permitted activity everywhere. It was the 

advice from the engineers that that would not be possible because of 15 

how they operate in terms of updating their models in site specific areas 

that they could not. So we did look at being permitted, if it could be, 

and that would reduce costs on owners, but as I said, we fixed the area 

that we felt we could without causing too many issues with the 

uncertainty of some of the results that might come in the other area.  20 

 

  [12.45 pm] 

 

 

 So, yes, it was looked at. Various ways were looked at as to how we 25 

would make it easier. 

 

MS DAWSON:   I could not find that particular analysis reported in the 

Section 32 report. 

 30 

MS CARTER:   I think there was some discussion, but I do not think it is a 

generous discussion. 

 

MS DAWSON:   So do you know how many properties are involved? 

 35 

MS CARTER:   In the Section 32 those numbers are there. 

 

MS DAWSON:   I think it is about 25,000 properties, could that be right? 

 

MS CARTER:   In the table on page 47, Section 32, which is talking about the 40 

whole FMA as opposed to the new floor level management area. So the 

total is 44,000, whereas prior there was 19,000 in the FMAs. 

 

MS DAWSON:   So there are about another 20 or so thousand properties that 

are now captured. And you are saying it was not a very generous 45 

analysis of the costs and benefits, pros and cons, effectiveness and 
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efficiency of trying to find a permitted activity way of achieving the 

floor levels of those areas? 

 

MS CARTER:   The explanation is not generous, but it was pursued 

considerably with lots of workshops and meetings to try and see if we 5 

could get permitted activity throughout the whole FMA. 

 

MS DAWSON:   Still on flooding, there are a few more specific things. In 

Appendix G to your main evidence, you have got some diagrams of 

what you call the smoothing GIS process for the edge of the FLFMA 10 

where we know we have got submissions, where people say that they 

are sort of digitised zigzag boundary is a bit bizarre and captures little 

bits of properties in a zigzag sort of fashion. 

 

MS CARTER:   Yes. 15 

 

MS DAWSON:   So what I could not follow from your evidence is how you 

intend that this smoothing GIS process would work. When would the 

smoothing occur and are you suggesting that, as part of the Panel’s 

decision, it would decide to alter the overlay maps to reflect that 20 

smoothing. What is your intention? 

 

MS CARTER:   If it was within the jurisdiction of the Panel and the Panel 

thought it was appropriate, then since notifying the Plan with the 

digitised squares that we have found a way, which we did not have 25 

prior to notification, where we could smooth those boundaries to make 

them look less digitised. And my purpose here is to show how that 

could happen without increasing the number of properties that are 

captured by the FLFMA, because that was the critical thing about 

smoothing it, that by smoothing it out now, straight out smoothing it, 30 

you would end up with properties that were previously out of it, in it. 

So, what we have, in discussion with the GIS experts, we have worked 

out a technique where, by using only a five meter increment, we could 

pull it back, so that the smoothing occurred and did not include any 

more properties. 35 

 

MS DAWSON:   Yes, so it does seem to me to be a sensible suggestion if it is 

possible. So you are suggesting that if the Panel wish to take heed of 

the submissions about getting rid of the zigzaggy edge, that this is a 

technique that the GIS people in the Council could implement without 40 

going beyond the current mapping, in fact, pulling it back a wee bit and 

smoothing the edges. 

 

MS CARTER:   I gave some examples, too, because it shows, at the end, that it 

also maybe provides some relief in the process to some people who 45 

have only got a very small piece on their property. 



 Page 440 

  

Ch5: Natural Hazards (Part) 05.03.15 

 

MS DAWSON:   Yes, I understand that. So one thing from the Minute, if the 

Panel was of a mind to adopt an objective similar to 5.1.1 in your 

rebuttal evidence, maybe, saying something about timeframes or 

community, and in similar policies, albeit maybe tightened up.  Do you 5 

think that such an objective and set of policies would be consistent with 

objective 3.3.6 in the Strategic Directions decision, or do you think the 

Panel would or should reconsider 3.3.6 to ensure consistency? 

 

  [12.50 pm] 10 

 

MS CARTER:   Yes, I would like it to be reconsidered.  It is not that it is 

wrong, it is - - -  

 

MS DAWSON:   No, I am talking, because it is 5.1 that needs to consistent 15 

with 3.3.6. 

 

MS CARTER:   That is right.  So there are two ways I would follow this, in 

fact, it is something I have started drafting in terms of writing up the 

answers to the Minute, and I have thought about it in a reasonable 20 

amount of detail. 

 

 You could either swap the objectives that are in the Natural Hazards 

chapter, because they are slightly higher level, and then move what I 

have called in my written response the strategic policy that is in the 25 

Strategic Directions now to the next level if it was not a property 

already covered by the general policies in the Natural Hazards chapter.   

 

 So in a way I am thinking that there could be a shuffling of them, that 

is one way that it could be looked at, or the content of the Strategic 30 

Directions ones, just referring to a more objective or a higher objective 

level, because at the moment we have got a reasonably high level 

objective in a Natural Hazards chapter that does not sit comfortably 

with the what I call a strategic policy in the Strategic Directions 

decision.  It is not in terms of the content, it is in terms of how they are 35 

framed. 

 

MS DAWSON:   So you say they are not necessarily inconsistent, but there 

may be a level? 

 40 

MS CARTER:   Yes.  It is like a hierarchy that is not quite comfortable.  But 

not the content. 

 

MS DAWSON:   Well wait a minute.  But you are going to address that in your 

written response?  Thank you.   45 
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 Yes.  I have just got two other matters that are matters of detail.  One of 

the submitters, a Mr Craig, raises the issue in the assessment matters, 

and he raises it particularly in relation to the slope instability areas, 

where one of the assessment matters that comes up in a couple of 

places, it is 5.10.3(a) and 5.10.4(a) where natural character, ecology, 5 

vegetation, landscape, visual, historic, cultural, heritage matters are 

listed as assessment matters when considering an application for a 

restricted discretionary under say one of the slope instability areas – 

whether it is mass movement or rock fall.   

 10 

MS CARTER:   Yes.   

 

MS DAWSON:   Why are they appropriate matters to be considered for an 

application in a Natural Hazards chapter? 

 15 

MS CARTER:   Because it covers works or potentially hazard mitigation 

works that may have particular effect on those things.  So it is a 

discretionary activity which is wider in terms of the things that you can 

look at.  So we have identified some things here to indicate the sorts of 

things that the consenting planner may take into account.   20 

 

 If it is involving huge earthworks they may have an impact on those 

cultural, archaeological, visual values and this may be the only 

opportunity – this might be the only area where the consent for that 

particular work is triggered, so it would be appropriate to consider 25 

those wider effects on that environment at that time.   

 

MS DAWSON:   If they were in a residential zone and could otherwise build a 

house and do earthworks that would be normally permitted, and they 

would not need to address any of those matters? 30 

 

MS CARTER:   That is right.  Yes.  So that is because of by virtue of being in 

this really risky area where some of the hazard mitigation works are 

likely to be quite substantial that you may find that there are issues to 

do with visual that do not get captured in the residential zone rules. 35 

 

MS DAWSON:   Well why would they not be?  I mean, if it was not acceptable 

to do large scale earthworks in a residential zone, then would you not 

cover it whether it was required for mitigation for a natural hazard, or 

just because someone happened to want to do it in their garden?   40 

 

MS CARTER:   So we would have to make sure that the earthworks rules had 

something that included that.   

 

MS DAWSON:   Wouldn’t that be a more consistent and coherent way of 45 

addressing the effects of earthworks in a residential zone, rather than 
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just tackling it if the person happened to be wanting to do hazard 

mitigation works? 

 

  [12.55 pm] 

 5 

MS CARTER:   I think it is mentioned here just to ensure that it is a matter that 

could be considered if it falls out of any others.  So if this is the only 

consent that is being required for this particular matter. For example, a 

bund for example in a rock fall area to prevent the boulders coming 

down may have substantial effects, and if it is not covered in the 10 

residential assessment matters well then it is clear that it is going to be 

covered here.   

 

 And the activity status here might be higher than the activity status if 

the residential ones are restricted discretionary, well then that might not 15 

be a matter that is picked up, and this is making it clear that if there is a 

visual effect or a cultural or an archaeological effect, at this level of 

activity status then it will be considered. 

 

MS DAWSON:   I will not take that any further.  And then on a similar – this is 20 

my last question – on a similar vein, under the subdivision assessment 

matters for both liquefaction, so if you look at 5.9.2, and similarly it 

occurs in the instability areas, it is on page 33. 

 

 The first assessment matter under RD1, which is subdivision in the 25 

liquefaction area, and it is similarly in the instability areas, is all 

matters which discretion has been reserved for restricted discretionary 

in the subdivision section.   

 

 So isn’t that going too far for a Natural Hazards chapter to, on this 30 

particular RD1 and it may be because it is in the – maybe this becomes 

controlled, but say it was in an area where it remained restricted 

discretionary, suddenly the whole of the subdivision chapter is rolled in 

when surely they are still going to need a normal subdivision consent 

under the subdivision chapter.   35 

 

MS CARTER:   Yes.  But this (a) is actually repeating what is in the heading.  

So there is a double up there.  So it is really signalling that you may 

need consent here, but as you have said, there is a subdivision section 

that has all of these matters in it, and it is really just – it is intended as a 40 

link, but it is a - - -  

 

MS DAWSON:   It is a double up though, isn’t it?  It is an unnecessary double 

up, which brings a whole lot of things into here which would be 

covered under - - -  45 
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MS CARTER:   Which would be covered anyway.   

 

MS DAWSON:   yes. 

 

MS CARTER:   No, I agree.   5 

 

MS DAWSON:   All right.  Thank you very much.  That is the end of my 

questions.  Thank you. 

 

SJH:   Ms Huria? 10 

 

MS HURIA:   Now, Ms Carter, I just have one question.  Have you see the 

submission of Te Runanga o Ngai Tahu and (INDISTINCT 3.00)? 

 

MS CARTER:   Yes. 15 

 

MS HURIA:   What is your opinion of the appropriateness of what was 

suggested in that submission?   

 

MS CARTER:   There were quite a lot of things suggested in the submission. 20 

 

MS HURIA:   There were mainly two suggestions around appropriateness, 

sorry, consistency.  Would you like to get it up?   

 

MS CARTER:   Yes please.   25 

 

MS HURIA:   11.4.5, page 3.  So the first point was really around consistency 

of language – there seemed to be some sort of change made. 

 

MS CARTER:   I am sorry, I am not quite sure.  We did discuss this in 30 

planning caucusing and we did make some changes to the Plan.  And 

we thought that we had incorporated the changes that were requested. 

 

MS HURIA:   It is a minor point, but the submission requested that the 

preferred wording is “sites of Ngāi Tahu cultural significance” whereas 35 

it came out as - - -  

 

MS CARTER:   I think I know where you were referring.   

 

MS HURIA:   So it is in there as “sites of cultural significance to Ngāi Tahu”.   40 

 

MS CARTER:   Yes.  I have got on page 18 of my rebuttal of catchment A, 

after 5.8.1.2 the assessment matters, well, its matters of discretion D4, 

effects on sites of cultural significance to Ngai Tahu, is that the 

wording that you are referring to? 45 
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  [1.00 pm] 

 

MS HURIA:   Yes, but the preferred wording was “sites of Ngai Tahu cultural 

significance”, so it is a minor point.  

 5 

MS CARTER:   Well, I mean that is the agreed – Mr Vial was at the planning 

caucusing and this is the wording he agreed to, but I have got no issue 

with what you are saying. 

 

MS HURIA:   It is a minor point, but I think it is useful to include it. 10 

 

MS CARTER:   Yes. 

 

MS HURIA:   Thank you.  The next point was around the inclusion of – sorry, 

so it was around, again, it is the wording inclusion that he 15 

recommended in his submission. So it is number 2.  

 

MS CARTER:   Sorry, I am not quite sure what the words are, is it the last one 

at the end, adversely affects sites of Ngai Tahu - - - 

 20 

MS HURIA:   Yes, the one in red, thanks. 

 

MS CARTER:   So that would be at the end of 5.2.5 policy, transferring risk, 

that would have - - - 

 25 

MS HURIA:   That is it. 

 

MS CARTER:   At the bottom.  

 

MS HURIA:   So it is an addition really.  30 

 

MS CARTER:   I do not have a problem with that going on. 

 

MS HURIA:   Thank you.  

 35 

SJH:   Judge? 

 

JUDGE HASSAN:   Thank you Mr Chairman. Ms Carter, I do have a number 

of questions actually, we will see how we go. Just, I have got a couple 

of matters that follow out of questions from others and I’ll just pick 40 

those up as I go. 

 

 Just one particular matter, if I could take you to first, arising from 

Ms Dawson’s questions of you, and in your attachment to your rebuttal 

evidence your set of recommended provisions there, if you could go to 45 

page 11 of 49 and policy 5.5.4.  
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 Now, I know this is something you want to give further consideration 

to, so I am not intending to pin you down at all, but just perhaps to get 

a little bit more clarity if we can. That concept of where appropriate 

there, to give that more context and clarity, would you envisage that 5 

that could refer, for instance, to where appropriate in terms of the 

nature of the activity as being one dimension of that? 

 

MS CARTER:   Yes. 

 10 

JUDGE HASSAN:   And where appropriate in terms of the location in terms of 

its setting in regard to natural hazards, is that another dimension to it? 

 

MS CARTER:   Yes.  

 15 

JUDGE HASSAN:   Thank you. Look, just starting more broadly, when 

Dr Mitchell asked you whether you were available to assist the Panel in 

its task in terms of considering these provisions and updating them, 

your first answer was that you were in a position to update, and I took a 

note of the words, the Council’s position. Now, you are here as an 20 

independent expert and you are giving evidence in that capacity, is that 

right? 

 

MS CARTER:   That is right, and that was totally not what I meant. So I was 

saying that if the Panel wanted me to assist them to give effect to the 25 

decisions that you were going to make, then I would be available to do 

that.  

 

JUDGE HASSAN:   Yes, thank you, because it is particularly important that 

that be understood because in your own evidence already you have 30 

indicated various preferences you had in your personal planning 

capacity that have not been reflected in the provisions that you have 

brought forward. 

 

MS CARTER:   That is right. 35 

 

  [1.05 pm] 

 

JUDGE HASSAN:   Now, I am going to come to one of those. Mr Chapman 

questioned you on the question of inconsistency in terms of the 40 

treatment of the recession plane exception as between those areas 

where there is a fixed floor level overlay and where there is not, but the 

zone provisions apply, and the note I took of your answer was we chose 

or we have chosen, and you used that phrase, we have chosen not to 

allow for that outside the fixed floor.  45 
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 Now, were you stating that as an expert in terms of your own opinion 

or were you stating that as the position the Council took? 

 

MS CARTER:   I was stating it in terms of the collaborative way that the Plan 

has been put together. So we did not, for instance, there was lots of 5 

discussions, so, yes, I should refer to my opinion but what I am 

referring to there is that we have had discussions with more than one 

person, so there is a “we” involved in it, and through that collaborative 

process we, in discussing with the hydrologists and the flooding people, 

we have discussed what we could do to make it, for instance, permitted 10 

throughout the whole Plan. 

 

JUDGE HASSAN:   In your opinion as a planning expert, with that 

independence, mindful of section 32, do you think that inconsistency is 

justified or not? 15 

 

MS CARTER:   I think I should answer yes or no, is it justified, yes. 

 

JUDGE HASSAN:   Why? 

 20 

MS CARTER:   In some respects I would rather that the consistency follow 

through in that we – in hindsight that we probably should not have 

given the exception for the recession planes because of that 

inconsistency, and so when I say it is justified, I am referring to that in 

terms of the permitted activity rule that it makes it so much easier to 25 

implement that if we do not have to also include the recession plane 

issue.  

 

JUDGE HASSAN:   So it is a pragmatic exception which you would rather not 

extend? 30 

 

MS CARTER:   Yes, that is right. It is a pragmatic consideration. 

 

JUDGE HASSAN:   No, thank you, I just wanted to have that clarified in terms 

of your opinion.  35 

 

 I want to talk to you now about the concept of the lack of controlled 

activity status, and if we could go to page 33 of your provisions, just as 

a point of reference for some of these things.  

 40 

 Now, in your answers to Mr Winchester when he asked you 

supplementary questions yesterday, and I think you might have 

repeated it later in your answers to questions of cross-examination, I 

think you made the point, you may have even said it this morning, that 

your preference was for controlled activity to apply to subdivision, but 45 
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the plan provisions reflect a restricted discretionary activity 

categorisation. Do I have both of those things correct? 

 

MS CARTER:   In respect to the LAA2, yes. So controlled activity was my 

preference for subdivision in the LAA2 area. 5 

 

JUDGE HASSAN:   All right. 

 

MS CARTER:   Not the LAA1. 

 10 

JUDGE HASSAN:   Now, under the plan proposals as notified there are no 

controlled activity subdivisions, are there? 

 

MS CARTER:   No. 

 15 

JUDGE HASSAN:   I think your answers were that effectively because of the 

restricted discretionary activity categorisation applied to subdivision 

generally, that lowest common denominator ended up being reflected in 

this drafting here, that is a fair reflection of what you said? 

 20 

MS CARTER:   Yes, it is. 

 

JUDGE HASSAN:   I do not see any analysis in the section 32 report on the 

differences, the relative differences between controlled activity and the 

activity category chosen, am I right to say I have not overlooked 25 

anything in that regard? 

 

MS CARTER:   Yes, you have not overlooked anything. 

 

JUDGE HASSAN:   Does it come back to the same reasoning, that effectively 30 

because restricted discretionary activity was chosen for subdivision, 

that was the lowest common denominator to which this defaulted? 

 

MS CARTER:   Yes. 

 35 

JUDGE HASSAN:   From your knowledge, who chose to make the call within 

the Council that there should be no controlled activity categorisation in 

subdivision? 
 

  [1.10 pm] 40 

 

MS CARTER:  I think it was made as part of a tag group because what we 

have is a process where the chapter leader leads the chapter, has 

various hands to produce the chapter and then it goes to a review and 

there are various review levels in the Council to deal with the district 45 

plan, and the first level is a technical review level which is a group of 
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senior planners who review at first hand, what you are producing to 

make sure it can go on to the next level. 

 

 So I was actually overseas in the UK when that decision was made so I 

am saying that I am assuming it was a tag group because when I came 5 

back there was a direction to redraft that part of the plan. 

 

JUDGE HASSAN:  And who heads that tag group? 

 

MS CARTER:   It varies as people are pulled in, so depending on the chapter. 10 

 

JUDGE HASSAN:  To your knowledge, who headed the tag group that made 

that call? 

 

MS CARTER:   So that would be Alan Matheson. 15 

 

JUDGE HASSAN:   Alan Matheson? 

 

MS CARTER:   Yes. 

 20 

JUDGE HASSAN: Thank you. In your professional opinion, you do not 

support that, at least insofar as this chapter is concerned, do you?  

 

MS CARTER:   In terms of the LAA2, no I do not. 

 25 

JUDGE HASSAN:  And what about in terms of the general, ruling out of 

controlled activity categorisation in the plan? 

 

MS CARTER:   I would have to agree that I would have thought that there was 

scope for controlled activity subdivision in other parts of the city. 30 

 

JUDGE HASSAN:  Yes, well, we will come to that later, I just thought I would 

just test that, it is obviously something we will have to look at further. 

 

 But it does have a bearing on how we look at these rules here a little 35 

bit, well actually, to some extent. 

 

 If we then look at what we have got here in regard to activity 

categorisation.  I am looking now at page 33, and the activity that is 

described is, “Any subdivision which creates an additional vacant lot or 40 

lots.” 

 

 You are familiar with the fact, aren’t you, that subdivision as a consent 

differs from other forms of consent that is granted under the RMA in 

the sense that it leads to the legalisation of a division of title through a 45 

deposited plan? 
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MS CARTER:   Yes. 

 

JUDGE HASSAN:   Do you not think that there is a concern or a potential for 

confusion in the administration of the plan where there are two bespoke 5 

categories of subdivision in the plan, one in the general chapter and one 

in this chapter potentially allowing a person to apply under one chapter 

only and not the other? 

 

MS CARTER:  My understanding of the way the chapter works is that you 10 

have to have got all the rules in the plan to see what you contravene, so 

if someone – it would be picked up at the Council that this person was 

creating a vacant lot in LAA1, and so therefore it needed to take into 

account also these assessment matters. 

 15 

 That is the intention of putting it. 

 

JUDGE HASSAN:   Well just following up, I think on Dr Mitchell’s questions 

of you. Would it not be, at least, theoretically possible, instead of 

having two categories of activity for subdivision to simply have one but 20 

to have assessment criteria in the relevant chapter in regard to natural 

hazards? 

 

MS CARTER:   Oh yes, I mean that was considered. 

 25 

JUDGE HASSAN:   So it is technically possible? 

 

MS CARTER:   Yes. 

 

JUDGE HASSAN:   And it has got advantages of clarity, has it not? 30 

 

MS CARTER:   Yes. 

 

JUDGE HASSAN:   So would you support it? 

 35 

MS CARTER:   Going out of the Natural Hazards Chapter into subdivision, or? 

 

JUDGE HASSAN:  Well, to start with, the first proposition, one category of 

activity called subdivision, or it might be, subdivision as a controlled 

activity, subdivision as a restricted discretionary and subdivision as a 40 

discretionary, for instance, in the subdivision chapter, whatever that 

chapter provides for.  I do not know what it provides for. 

 

 And for all those categories of activity, the plan ensured that natural 

hazard matters and the assessment criteria that were relevant, were 45 

required to be considered? 
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MS CARTER:  Yes, and as I said, that was a discussion that we had, where 

should it go. At this stage, the Natural Hazards Chapters was to be 

divvied up and put into the various zones, then we got there would be a 

lot more duplication of the rules, so at this stage, we kept this here, 5 

knowing that eventually it could end up in the subdivision chapter. 

 

  [1.15 pm] 

 

JUDGE HASSAN:   But it has got another advantage, doesn’t it, you talk about 10 

duplication of provisions or rules, is it not the case that it would 

eliminate duplication, for instance, where matters that related to things 

other than natural hazards required to be considered, the assessment 

criteria would be stated and did not need to be repeated in two parts of 

the plan? 15 

 

MS CARTER:  My understanding is that the subdivision chapter does not 

include these so there is no repetition at the moment, they are in one 

place or the other, so at the moment, there is not repetition. 

 20 

 So these liquefaction assessment matters, do not appear in the 

subdivision chapter. 

 

JUDGE HASSAN:  So the subdivision chapter does not require any assessment 

of potential environmental effects of mitigation measures on adjoining 25 

sites, perhaps it does not.  It is item H, what about G, Overall effect of 

the reasonable use of the site, is that not in the subdivision chapter? 

 

MS CARTER:   I have not seen the detail of the subdivision chapter, so I could 

not confirm it, but I agree it is a very general matter, so it could be 30 

there. 

 

JUDGE HASSAN:  Well, if it is not there, does that not raise a question of why 

would it be relevant in this list if it is not relevant more generally.  Why 

would it be relevant to consider the overall effect of the subdivision on 35 

the reasonable use of the site when one was dealing with natural 

hazards, and not have to deal with it when you weren’t?  

 

MS CARTER:   The purpose of G is a positive one.  It is basically sending a 

message that we expected these areas to be used - - - 40 

 

JUDGE HASSAN:   But could you answer my question? 

 

MS CARTER:   Sorry. 

 45 
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JUDGE HASSAN:  Why does it have to be – are you saying, it is – sorry, 

perhaps you were trying to answer my question. 

 

 Are you answering it by saying we want to assist those applying for 

subdivision in natural hazard areas - - - 5 

 

MS CARTER:   Yes. 

 

JUDGE HASSAN:  - - - by giving a countervailing argument to say if there is a 

good reason to subdivide, this notwithstanding the natural hazard 10 

impacts? 

 

MS CARTER:   Yes, that is what it was for. 

 

JUDGE HASSAN:   Perhaps that could be clarified do you think? 15 

 

MS CARTER:   Yes, okay. 

 

JUDGE HASSAN:   I just want to – just this question of the Rock Fall Hazard 

Management Areas now, and there has obviously been an enormous 20 

amount of discussion on 10-4 in other things and different criterion to 

derive whether or not it is or not, depending on which management 

area one is in. 

 

 And I think you said in answer to questions yesterday, that in hindsight, 25 

it would have been better in your view, to have a 10-4 and a 10-5 

category.  Do you remember saying that? 

 

MS CARTER:   Yes. 

 30 

JUDGE HASSAN:   But I think you went on to say, “…But at this stage of the 

plan…” and I am paraphrasing, of course, “…there would be obviously 

questions of public process and questions of notification consequences 

if one was to go to attend to a 10-5  regime.” 

 35 

MS CARTER:   That is potentially a question for the Panel and your scope. 

 

JUDGE HASSAN:   Yes, but you rightly raised it as an issue that now would 

need to be grappled with, and it does not suggest any view on my part, 

but would it at least conceptually be possible on the basis of the 40 

evidence the Panel has heard, to not go as far as you are saying but 

effectively to apply that second category as a different category, but 

only in regard to those areas that have been mapped to which it applies, 

leaving the Council to deal with things beyond there? 

 45 

MS CARTER:   Yes, I think that is a potential solution. 
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JUDGE HASSAN:  And do you support that solution or do you have any 

issues with that solution?  

 

MS CARTER:   On the face of what you have just described, no I do not have 5 

issues with that suggestion. 

 

JUDGE HASSAN:  And is that based on your understanding of the expert 

evidence the Panel has heard? 

 10 

MS CARTER:   Yes. 

 

JUDGE HASSAN:   Thank you.  In answering questions around certification 

yesterday to Mr Winchester, on the topic of certification, you expressed 

some reservations, without going through all of those, they briefly 15 

referred to the potential for a limited pool of suitable people to certify 

in Christchurch and so forth. 

 

 And you mentioned, I think, the timeframe issue, “risk of undue delay 

compared to consenting timeframes”.  I wonder about that though in 20 

terms of a couple of things. 

 

  [1.20 pm] 

 

 And again, not expressing the view as to any particular activities that 25 

would actually warrant permitted activity categorisation, that needs 

some careful thought, but in principle.  If an activity was a permitted 

activity subject to a condition requiring certification in some described 

way, in terms of the timeframe issue, the Council could receive a 

certificate of compliance request needing to be processed according to 30 

resource consent timeframes, couldn’t they? 

 

MS CARTER:   Yes. 

 

JUDGE HASSAN:   So to that extent the person you refer to as ‘having to wait 35 

around forever for a response’ might at least have that relief that the act 

could allow for a Certificate of Compliance approach in timeframes to 

apply, do you agree with that?  

 

MS CARTER:   Yes.   40 

 

JUDGE HASSAN:  Do you agree that, at least in a conceptual sense, the plan 

could express a process policy on expectations around the timeframe 

response to requests for Certificates of Compliance? 

 45 
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MS CARTER:   Yes, I think that would be really important if we were going to 

down the certification way to have some sort of framework in place to 

ensure that timeframes were adhered to. 

 

JUDGE HASSAN: And does the Council for instance keep records of a typical 5 

or average expectation time for turning around Certificate of 

Compliance requests? 

 

MS CARTER:   I don’t know the answer to that question.  I would expect so.   

 10 

JUDGE HASSAN:  Are you able to make enquiries in order to determine what 

that number is in order to inform any particular policy expression? 

 

MS CARTER:  Yes, I could look into that.   

 15 

JUDGE HASSAN:  Thank you.  Just finally, I just want to come back to this 

question of flooding, and a few dimensions to it.   

 

 For this purpose, I think if you turn back to page 9 of your attachment 

to you rebuttal statement and the policy that you discussed with 20 

Ms Dawson, and it might be the relevant, or you might tell me there is 

another one.  

 

MS CARTER:   Was it a page out of my rebuttal statement? 

 25 

JUDGE HASSAN:   Yes, page 9 of your attachment to your rebuttal statement.  

 

MS CARTER:   Okay. 

 

JUDGE HASSAN:  And the policy you were discussing was 5.3.4.  Now, I 30 

don’t want to go back over the matters that you’ve helpfully discussed 

with Ms Dawson at all.  Slightly more broadly though, I have a concern 

about whether there is an aspect of things which has been missed in the 

policies, and that’s the concept of resilience.   

 35 

 Now, Mr Harrington when he gave evidence to us, in his summary he 

started by saying in effect that community resilience was in effect 

“what was being endeavoured to be achieved in regard to the flood 

management regime in the plan.”  Do you sort of recall, you were here 

for that? 40 

 

MS CARTER:   Yes I do.  Yes I was. 

 

JUDGE HASSAN:  You recall that.  And he was questioned I think on this 

issue around “why hasn’t the Council instigated an upgrade to its flood 45 

protection schemes beyond one year and 50?” but again the policy 
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itself is not applicable to existing housing stock, it’s dealing with new 

development, and that was also explained, new development and 

subdivision.  So do you agree that Mr Harrington properly captured the 

picture in describing in essence the policy at a community scale to be to 

increase the resilience of the community in regard to its housing stock 5 

and the flooding issues? 

 

MS CARTER:   Yes.   

 

JUDGE HASSAN: In that sense, my question sort of relates to what 10 

Ms Dawson was asking you about in regard to the proper scale of 

reference for this policy at an individual or at a community scale.  If 

one considers, and these are my questions, if one considers the issue of 

the one in 200 year flood protection regime that the regional policy 

statement directs and the Council’s response to that, yesterday I think 15 

you described a reservoir – and in fact you said it again today, that it 

was the engineers that really led to the thinking that a consent 

requirement was necessary in this area.  Do you recall that?  Effectively 

I think you said about half an ago the same sort of thing, that it was the 

engineer’s advice that lead to the requirement for consent. 20 

 

MS CARTER:  Yes, it was because of the difficulties of the model in getting 

those numbers. 

 

  [1.25 pm] 25 

 

JUDGE HASSAN:   Yes, and it related back to the difficulties in the model in 

getting the numbers.  But at a basic level it’s the case, isn’t it, that the 

Council modelling evidence to us, this Panel, is that it is reliable, it is a 

sufficiently reliable tool for its purpose so it may be updated from time 30 

to time.  But isn’t it the case if one considers this at the proper scale of 

reference, ie community resilience, that the fact that the model might 

result in a marginal increase in floor levels similar to what 

Mr Chapman was talking to you about, that really that doesn’t offend 

against the policy. In other words, it’s not a reason for a rule requiring 35 

consent.  Do you understand my question? 

 

MS CARTER:  Yes, I do, and I’m just wondering in terms of a permitted 

activity rule we have stipulated the model and the version that 

generates the numbers, but for the restricted discretionary those areas 40 

we would expect that updates to the models would be included.  So 

anyone over time going into the Council for a number would expect to 

get the most up to date information from the most up to date models. 

 

JUDGE HASSAN:   Yes. 45 
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MS CARTER:   The fixed area doesn’t have that benefit. 

 

JUDGE HASSAN:  Yes.  Now, assuming the performance standards for the 

permitted activity, describes exactly what you have said, then a person 

going in to check the position for certification purposes at any one time 5 

would have the most up to date information on the Council files to rely 

on, wouldn’t they? 

 

MS CARTER:   They would. 

 10 

JUDGE HASSAN: And that effectively would allow a benchmark for 

certification, wouldn’t it, bearing in mind the policies about community 

resilience, not the perfection of the model? 

 

MS CARTER: Yes, I’m a bit concerned about whether there is an 15 

understanding that the model if it is updated, would effectively change 

the levels.  So someone, given a period of time they get certification of 

a particular level, and that’s fine, but over a period of time that 

permitted level could change. 

 20 

JUDGE HASSAN:  As it could for a person that’s secured resource consent 

after they secured resource consent. 

 

MS CARTER:   Yes. 

 25 

JUDGE HASSAN:   So what’s the difference? 

 

MS CARTER:   Well there isn’t a difference in that context. 

 

JUDGE HASSAN:  So if there’s no difference there the engineer’s concerns 30 

are misguided, aren’t they, in terms of the planning intention. 

 

MS CARTER:   They maybe.  What I am concerned about is that someone gets 

– they are permitted one week, so they get certification one week, they 

are being permitted, and presumably a certification would last a certain 35 

period of time because if they go in the following week that number 

may change if the model is updated, so that’s my concern. 

 

JUDGE HASSAN:  Well that relates to Ms Brookland’ comment yesterday, or 

a few day ago now, doesn’t it?  But in fact, isn’t that also a misguided 40 

concern, because if the performance standard required a person to 

secure certification by reference to the most up to date Council file 

record on day one and they did so, and supplied that certification, then 

the fact that on day 25 or day 15 or day two the records were updated 

would be irrelevant, wouldn’t it, because at the point in time of 45 
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certification they applied the most information to the certification in 

accordance with the rules? 

 

MS CARTER: Yes. So what I am struggling with is a resource consent 

application lasts for five years, so someone can implement – so once 5 

they have got it that the floor level stays the same. 

 

JUDGE HASSAN:  Well coming back to that, so your concern is that the floor 

level could change, or that the modelling data could see a different 

floor level on day 25, but why is that potential risk relevant to whether 10 

or not a policy intended to address community resilience is achieved or 

not?  Isn’t it still achieved? 

 

MS CARTER:   The policy is, it is how the rule works, and all I’m honing in 

on and concerned about is how long does the certification last, does it 15 

last forever, is it like a consent?  Because if it’s permitted - - - 

 

JUDGE HASSAN:   Well why is that relevant. 

 

MS CARTER:  Well because if it’s permitted activity it needs to endure, so 20 

you get your permitted activity, you’re off, you know, basically you’ve 

got your level and you don’t have to do anything else, you’re certified. 

 

JUDGE HASSAN:   Yes. 

 25 

MS CARTER:  So that’s fine, but that’s implying that there is an enduring 

element to this permitted activity.   

 

JUDGE HASSAN:   Well it’s not entirely enduring is it? 

 30 

MS CARTER:   Through the certification process. 

 

  [1.30 pm] 

 

JUDGE HASSAN:   Well, just pause a minute. 35 

 

MS CARTER:   Mm. 

 

JUDGE HASSAN:   A person that does what I suggest with regard to 

certification and also gets a certificate of compliance - - -  40 

 

MS CARTER:   Yes. 

 

JUDGE HASSAN:   - - - it is protected against plan change. 

 45 

MS CARTER:   Yes, yes. So with the certificate of compliance - - -  
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JUDGE HASSAN:   Yes. 

 

MS CARTER:   - - - it is the same as a resource consent, so it lasts a certain 

period - - -  5 

 

JUDGE HASSAN:   Yes. 

 

MS CARTER:   - - - of time. 

 10 

JUDGE HASSAN:   But beyond that, the nature of a permitted activity is a 

person can do those things - - -  

 

MS CARTER:   Yes. 

 15 

JUDGE HASSAN:   - - - subject to changes in the plan rules. So I guess what I 

am asking and perhaps I do not need to take it any further than this 

final question and I will just need to consider your answer, I struggle to 

see, given the policy is intended to be at a community scale, given it is 

intending to reduce the risk at a community scale of flooding in regard 20 

to the policy statement, to deal with the matter of community 

resilience, I struggle to see how any update to the modelling which 

could change floor levels, could ever result in that policy not being 

achieved, notwithstanding the fact that an individual then proceeded to 

build in accordance with their certification on the relevant information, 25 

I struggle to see that. Do you see the answer through – do you see 

something else in the policy that I am missing? 

 

MS CARTER:  Not at policy level I do not see something additional. The 

whole concern I have is about how the certainty of the rule works into 30 

the future. 

 

JUDGE HASSAN:   I see, well perhaps that’s a matter - - -  

 

MS CARTER:   Yes. 35 

 

JUDGE HASSAN:   - - - for Mr Winchester. 

 

MS CARTER:   Mm'mm. 

 40 

JUDGE HASSAN:   Thank you. 

 

SJH:   Ms Carter, in the introduction there is reference to the natural hazards 

and the first one is “intense rainfall causing flooding” and such like. 

Similar effect can come from snowfall which also has other things, is it 45 

simply snowfall does not get mentioned because it is a rarer event? 
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MS CARTER:   No. This list is drawing as we discuss, the fire has been added 

in the planning caucusing and I think there was another one added. It is 

just a list of – I have got a list of hazards that the district is particularly 

concerned about and a list of some, there are many hazards. 5 

 

SJH:   So it is a prioritised list? 

 

MS CARTER:   They are - - -  

 10 

SJH:   I mean, it is not an inclusive list I understand. 

 

MS CARTER:   No, it is not an inclusive list, but - - -  

 

SJH:   Okay. 15 

 

MS CARTER:   - - - yes, we can add on others of concern. 

 

SJH:   I just want to come back again to this cursed question of “intolerable”, 

and if we stick with rock fall 1 and 2, both are 10 to 4 but with different 20 

assumptions, and leaving aside, a certain view would be that people 

who have to stay at home 100% of the time are in a bit of bad luck if 

they are in RF2 and we value them not quite so highly but that is one 

view of it. 

 25 

 The reality is, is it not though, from a lay perspective, rock fall 1 is 

more dangerous than rock fall 2? 

 

MS CARTER:   Yes. 

 30 

SJH:   And rock fall 1 is clearly appropriate to apply “intolerable” to? 

 

MS CARTER:   Yes. 

 

SJH:   So if rock fall 2 is less dangerous, why would you want to supply the 35 

same term? To be blunt - - -  

 

MS CARTER:   Yes. 

 

SJH:   - - - it just seems silly. 40 

 

MS CARTER:   Yes. I think the - - -  

 

SJH:   We have got to come up with a better - - -  

 45 

MS CARTER:   Yes, we got to come up - - -  
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SJH:   - - - word, do we not? 

 

MS CARTER:   - - - with a better word, absolutely - - -  

 5 

SJH:   Right. 

 

MS CARTER:   - - - and I agree with you on that. 

 

SJH:   Okay, thank you. I just want to go to your transcript yesterday, you 10 

referred to 3.3.6 which I take is a reference to the strategic directions 

decision? 

 

MS CARTER:   Yes. 

 15 

SJH:   And you say it is your view that it is policy. 

 

MS CARTER:   It is a strategic policy. 

 

SJH:   It has been decided that it is not policy though, is it not? 20 

 

MS CARTER:   If it - - -  

 

SJH:   We have decided it is an objective. 

 25 

MS CARTER:   I understood from the decision that, that was something that 

was allowing further considerations so I - - -  

 

SJH:   Yes. 

 30 

MS CARTER:   - - - took the - - -  

 

SJH:   Yes, but as they stands at the moment, it is an objective. 

 

MS CARTER:   Yes. 35 

 

SJH:   Do you not accept our decision? 

 

MS CARTER:   I just accepted your window of opportunity to comment on it, 

it is there in the decisions – so it is not that I do not accept your 40 

decision, if it did not have that word saying, “It will be further 

considered”, I would not have debated that at all. 

 

SJH:   No, well that is quite appropriate, it would have been better if you had 

qualified that yesterday - - -  45 
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MS CARTER:   Yes. 

 

SJH:   - - - it was a – it seemed to – that you were taking issue with the 

decision. 

 5 

MS CARTER:   No, no, I was not. 

 

SJH:   All right. Thank you. Now any questions arising from the Panel, Mr 

Radich? 

 10 

MR RADICH:   No thank you, sir. 

 

SJH:   Ms Watson? 

 

MS WATSON:   No, sir. 15 

 

SJH:   Mr Chapman? 

 

MR CHAPMAN:   No, sir. 

 20 

SJH:   Mr Smyth? 

 

MR SMYTH:   No, sir. 

 

SJH:   Mr Winchester? 25 

 

<RE-EXAMINATION BY MR WINCHESTER [1.35 pm] 

 

MR WINCHESTER:   Just one if I may, sir, I know people are keen to get to 

lunch, I am. 30 

 

 Just in relation to questions asked of you by Dr Mitchell about the 

possibility of putting hazard overlays outside the plan and I think the 

example was “rock fall”, in responding to Dr Mitchell’s questions – 

sorry, I do need lunch – had you given any thought to how that might 35 

work with regard to part 3 of schedule 1 of the Act in terms of 

incorporation of external matters by reference? 

 

MS CARTER:   So effectively those plans could be considered part of the plan. 

 40 

MR WINCHESTER:  Well, yes – my question is, is there an issue there in your 

view, a workability issue or any planning constraint on taking that 

approach? 

 

MS CARTER:   No, no, there was not. It was just that I felt that it – because 45 

plans were out in public domain there could still be included on LINs. 
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MR WINCHESTER:   Thank you, that is helpful. Thank you, sir. 

 

SJH:   Thank you, Ms Carter, I know it has been a lengthy cross-examination, 

so you now can go to the back and relax a little more. 5 

 

MS CARTER:   Thank you. 

 

<THE WITNESS WITHDREW [1.36 pm] 

 10 

SJH:   We will adjourn for lunch, still 20 to two and Mr Winchester, 20 to 

three, sorry – I did it two days in a row – Mr Winchester, could I see 

you very briefly in chambers please? 

 

MR WINCHESTER:   Certainly. 15 

 

ADJOURNED [1.36 pm] 
 

RESUMED [2.38 pm] 

 20 

SJH:   Thank you.  Yes, Mr Radich. 

 

MR RADICH:   Thank you, sir, I will hand out, your Honour, some copies of 

the opening unless you have them already. 

 25 

SJH:   We have them already. 

 

MR RADICH:   I might just copy them for anyone else.  

 

 And members of the Panel, the written submissions are relatively 30 

comprehensive, they go through a lot of the higher order documents, I 

am not intending to read through each of those parts, but I will just 

identify the more pertinent of them and come on to address, in 

particular, the questions that have been raised by the Panel which will 

be done more so through evidence from Dr Saunders and Mr Willis, 35 

but I would just like to touch on some aspects of them by way of 

summary and opening. 

 

 But can I begin by saying as I do in paragraph 1 of the Introduction to 

these submissions, that natural hazards planning does raise real 40 

challenges.  What is the level of control that is appropriate in the face 

of a given risk, what is the threshold above which risk is regarded as 

intolerable and that word, as your Honour notes, is one that is 

challenging, and I will come to that in a moment. And what should the 

planning response be in the face of sound expert evidence that 45 
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establishes and defines those risks and thresholds. These are 

challenges.  
 

  [2.40 pm] 

 5 

 So the approach in the proposal itself, I have set out in subparagraphs A 

to E, is to create a policy regime and a set of rules to define zones that 

correspond to different levels of risks estimated in quantitative terms.  

Secondly adopt policies on the level of risk considered intolerable – 

that word again.  Thirdly, prohibit new development at or about that 10 

level, control development within areas of risk below that which is 

intolerable and then decide in terms of any uncertainties upon the 

degree of precaution required to mitigate risk.  

 

 But if I just pause there for a moment when I look at C and D in light of 15 

the evidence that has been given and the discussion that has been had, 

and when you look at the rules and, in particular, when you look at the 

slope instability provisions, and you have regard to the, if I can use the 

term, patchwork quilt of rules, and I do not say that in any way that is 

critical, but the reality if you look at 5.10.1, the slope instability 20 

management area rules, what it shows is that, perhaps it is better to put 

it this way, that intolerability is not necessarily defining each of the 

management areas. The management areas are defined by reference to 

a range of modelling assumptions and modelling where risk has been 

defined at 10-2 in one case or 10-4.  25 

 

 That modelling, which is robust and which the Crown supports fully, 

has then been used to define these areas, zones but areas. And within 

each of those areas there has been a different layer of decision making 

as to what is intolerable within this area. So, for example, in Cliff 30 

Hazard Management Area subdivision earthworks are intolerable, Cliff 

Hazard Management 2, using a different non-complying status and 

having regard to what Ms Carter said about the way in which 

prohibited and non-complying interrelate, they are regarded as 

intolerable. But there are many activities down there, including road 35 

repair, for example, within that area which are tolerable, because they 

have discretionary status.  

 

 So, the word intolerable, really I think is best used to define the activity 

status given to particular activities within management areas, which 40 

have been defined in the first place through robust risk-based modelling 

using different assumptions. 

 

 I come back to page 1 of the written document. The Statement of 

Expectations requires reduction in reliance on resource consent 45 

processes. We know these things, reducing red tape. And it requires, 
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also, that expectation to be balanced against the expectations in the 

Plan which provide for the effective functioning of the urban 

environment, reflecting changes resulting from the earthquakes and that 

housing supply will be increased while having regard to natural 

hazards.  5 

 

 So it is a balance in those two aspects in the Statement of Expectations 

that the Crown emphasises here. And as I say in paragraph 4, balance 

comes also from the clear objectives in the Canterbury Regional Policy 

Statement to protect from unacceptable risks from natural hazards and 10 

sea level rise.  

 

 So the Crown has been satisfied that his proposal achieves this balance. 

It is satisfied about the expert data, it is satisfied about the assessments 

of the modelling, regards them as appropriate and robust, it is satisfied 15 

with the levels above which risks from flooding, liquefaction, slope 

instability are regarded as being intolerable, having regard to the 

patchwork quilt that I mentioned, and it is satisfied with the planning 

response proposed to deal with them.  

 20 

 It is a risk based approach, as I say in 7, that is supported and Dr 

Saunders will give evidence about that. It is an approach that is not 

overly conservative in the Crown’s view. If you were to manage the 

full extent of a hazard, then you would be too intrusive.  

 25 

  [2.45 pm] 

 

 And, as Mr Wright said for the Council, using a risk based approach 

and applying the principles recommended by GNS in a slope instability 

area and through the other data for flooding and liquefaction, the 30 

proposal strikes the balance between seeking to avoid some risks and 

providing for land use. 

 

 But in saying these things, the Crown welcomed, as I say in paragraph 

6, absolutely the Panel’s enquiry into ways in which duplication or 35 

inconsistency can be avoided, and I think we’ have looked at some of 

them that might arise and to ways in which it might be possible to 

reduce regulation and, where appropriate, the need for resource 

consents. They are very challenging questions, which I will come to 

again, just towards the end of this presentation. 40 

 

 So in the next section on page 3, the statutory principle within higher 

order documents are discussed, and I mention that Janice Carter’s 

undertaken an evaluation for the Council, Andrew Willis for the 

Crown, in their evidence and I support those evaluations. And I will 45 
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just mention one or two salient aspects in the time available today as I 

go through the next few pages. 

 

 So the RMA avoids risk from the effects of natural hazards. That is 

inherent in it. I mention there the definition of sustainable management 5 

referring to health and safety of people. I look at the definition of 

effect, founded upon the concept of probability and under that 

provision effect includes potential effects of high probability and low 

probability with high potential impact. And so there is the need, by 

reference to Section 30 and 31 to deal with and to mitigate natural 10 

hazards.  

 

 I mention the Statement of Expectations and the balance that is sought 

to be achieved there, so I will not repeat that section. I mention also the 

New Zealand Coastal Policy Statement and in paragraph 13 I refer to 15 

the primary objective being to ensure that coastal hazard risks are 

managed by locating development away from them, from areas that are 

prone to them. I mention then the policies that refer to a hundred year 

vista.  

 20 

 I refer then to the Canterbury Regional Policy Statement Chapter 6, at 

the end of my paragraph 15, the framework that protects people from 

unacceptable risks from natural hazards, and I mention at the end of the 

next paragraph, in particular 6.4.4, people are protected from the 

unacceptable risk from natural hazards again. Chapter 11 the matter is 25 

dealt with in particular and I mention in paragraphs 17 through to 22 

the relevant provisions there. I will not go through all of them, but I do 

commend these as being the high points, if I can put it that way.  

 

 But I just as I pass through paragraph 18 one of the issues refers to the 30 

integrated management of natural hazards requiring a high level of 

cooperation and I pause here to make the point that there has been that 

high level of cooperation. You have heard from the way in which EQC 

data has been involved, the collation of that information and the 

creation of a database by Tonkin and Taylor that looked at performance 35 

of the land in the earthquakes.  The Canterbury Geotechnical database, 

which has been referred to in the evidence of Mr Traylen, which is a 

remarkable database being created through the region.  And the GNS 

science modelling using both Council and the Crown and their 

particular ways to avoid risk through the red zoning and through this 40 

Plan.  

 

 I refer on page 6 to some of the policies and there in the second bullet 

point there is a reference to the 0.5 percent AEP flood event, the one in 

200 year rainfall in high hazard areas, and the definition of that is given 45 

in footnote 18.  
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 The precautionary approach in my paragraph 21 is mentioned in these 

policies. And I just mention, finally, under this document in 22, the 

primary anticipated environmental result is that inappropriate 

development, such as residential or industrial development is not 5 

located in areas. It is quite a clear expected outcome where hazards are 

likely to occur.  

 

 The recovery strategy, I mention next, and I just look at the extract that 

I have got from one of the nine guiding principles there in paragraph 10 

23, the last sentence, that word “ensure”. They will ensure also 

community safety and well-being now into the future. That does need, 

that word, needs something that is robust and certain. 
 

  [2.50 pm] 15 

 

 In the next paragraph, the fifth goal talks about a safe place, and that 

resilience notion being rebuilt in a resilient manner. 

 

 The first of the priorities in my paragraph 25 is, “People’s Wellbeing 20 

and Safety”, then the “Built Environment” and there is one of the 

activities that is set out in paragraph 26 taking account of the residential 

red zone decisions and considering the new hazard information to 

determine where development is appropriate. 

 25 

 Next I mention the Land Use Recovery Plan.  The balance that I 

mentioned earlier in these submissions is also reflected here providing 

opportunities to meet business activities and support recovery while 

taking account of natural hazards. 

 30 

 I just go down to paragraph 29 which makes the same point.  3.2.5 if 

one looks at the last few lines of that paragraph in particular, it is 

avoiding development, reflecting that the word in some of the policies 

that we have seen here. 

 35 

 I will pass over now to paragraph 31 where I say that the Crown 

regards the proposals giving effect to the RPS and it is being consistent 

with the recovery strategy, the LURP. 

 

 And I turn now to the Crown’s hazard mapping, and you will hear 40 

evidence about the way in which the Crown has made use of significant 

societal data to assess and to deal with the red zone issues and through 

the Ministry of Business, Innovation and Employment, to deal with the 

technical categories. 

 45 
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 I will not go into this now, because the evidence is about to come but 

the first point under paragraph 34, I mention the approach MBIE has 

taken to foundation solutions for liquefaction, the need to produce 

guidelines for foundations as well as for the repair of existing 

foundations, to provide standard solutions to cover a broad range of 5 

situations to endeavour speed to be achieved through the rebuild 

process, and efficiency.  

 

 A range of sources were used, that I mention in paragraph 35, through 

EQC, the LiDAR data, borehole data, then the automated geographic 10 

information system, area wide information, weighting process and then 

mapping on a citywide basis. 

 

 And you have heard something about the technical categories, 1, 2 and 

3 that I mention in paragraph 36, and they will be the subject of 15 

evidence this afternoon. 

 

 So in paragraph 38 I make the point that the Council addressed the 

risks associated with liquefaction through policies 541, 542 and 

through the liquefaction rules that we have heard about trading the two 20 

liquefaction areas, and we heard that in determining those areas, as I 

mention in 39, as at the end of this paragraph, the Environment 

Canterbury line was adjusted to include technical category 1 into the 

Crown’s liquefaction assessment area 2, so there was some use of that 

MB work in that sense. 25 

 

 And in 41 we say that although the technical categories were prepared, 

not for planning purposes are not inconsistent with, nor do they 

undermine, or the LAAs rather are not inconsistent with and nor 

undermine those categories. 30 

 

 The red zone.  You will hear from Ms Jacka about this in some detail 

this afternoon, but there was significant data collected, I have 

mentioned the Tonkin and Taylor report that collated them and so the 

Government’s policy response was to deal with – to identify red zones 35 

according to damage the earthquakes had caused and their prospects of 

remedial action, this is my 44, and then secondly, the terms of a 

voluntary offer. 

 

 So in the flat land at 45, the Tonkin and Taylor data was used.  In the 40 

Port Hills area, as I mention in 46, the GNS data was used, and that has 

resulted in the modelling you have heard about through Dr Massey, 

Dr Gerstenberger. 
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 The GNS science data was used, of course, as you have heard by the 

Council and by the Government, the Crown did use further information 

in Geovert modelling and some more specific information. 

 

 Our policy decision was made by Cabinet and if I can just refine what I 5 

say in writing in 49 by making the point that, in fact, the Cabinet 

decisions were, in terms of cliff collapse, 100 percent occupancy was 

the modelling assumption with 2012 seismicity with aftershocks. 

 

  [2.55 pm] 10 

 

 And for rock fall it was 67 percent occupancy, 2016 seismicity and no 

aftershocks.  Ms Jacka will cover that off as well. 

 

 As I mention in 52 the Council proceeded on a similar basis but they 15 

used the different modelling assumptions that can be found in the 

helpful table of Helen Beaumont at paragraph 6.1.1 of her evidence and 

I will not go through that because we have covered it in some detail in 

evidence. 

 20 

 And I say in 55 that the Crown acknowledges the approach or the 

position that the Council has taken in endeavouring to strike that 

balance between avoiding some risks while providing for land use and 

the approach taken in the Port Hills area.  They do differ from the 

Crown’s modelling assumptions but the Crown understands the 25 

position. 

 

 Flooding with Floor Level and Fill Management Areas and the FMFOs.  

There is little to be gained by going through the next few paragraphs in 

which I have endeavoured to describe what they are and how they work 30 

because we have covered that so well.  And the short explanatory 

document I handed up is an endeavour to assist there as well.   

 

 But as I say in 60 the Crown has had no part in and has made no use of 

the modelling that has been used to manage the flooding risk but it 35 

acknowledges the modelling used, noting that the modelling results are 

produced automatically.  It is a point that has some significance when 

thinking about certification through the models and that no judgement 

or manual additions are applied, and that was something that 

Ms Brookland said in 4.6 of her evidence. 40 

 

 The next section deals with the Crown support for the risk based 

approach.  And you will hear from Dr Saunders in some detail about 

this and I simply make the point in opening, that in 62, that responsible 

planning can only occur where the levels of risk that are to be avoided 45 

altogether or mitigated, as the case may be, through policies and 
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objectives have been clearly identified at the outset.  Dr Saunders 

mentions the other instruments with which this approach is consistent 

and why.   

 

 Towards the end of 64, the last sentence in that paragraph, I say that 5 

given the uncertainties inherent in the use of predictive data and in 

judgement it will always be important for a regulator to decide upon the 

degree of precaution to be applied in making decisions about risk.   

 

 The Crown has in its evidence suggested some revisions.  I mention 10 

them in paragraph 66, some adjustments, some further explanations 

about terminology and adjustments to the language in 5.10 to be 

consistent in referring to risk.  And so while as I have been saying the 

Crown does regard the proposal as striking the balance that I mentioned 

several times, there is the ability to reduce prescription further through 15 

the sorts of things that I have mentioned here and that the expert 

caucusing to some extent has brought up, the extension if possible of 

the fixed floor overlay as data permits, not possible right now. 

 

 An expert panel - in relation or rather the - yes, the proposal by the 20 

Panel which is in the marked up version that if there is an acceptance of 

the Council’s floor levels then nothing further need be considered.  The 

proposal of a streamlined consenting process and over the page, as I 

say at D, possible performance standard for the liquefaction assessment 

areas. 25 

 

 But I come now to questions raised in the Minute and I will, with the 

leave of the members of the Panel, ask both Mr Willis and Dr Saunders 

for their response to particular questions at the beginning of their 

summary.   30 

 

 But just by way of overview, as I say in 69 in relation to question 4, it 

is the question in paragraph 4 of the Minute.  Effectively what I 

understand the evidence there will be is that, of course, the new 

objective 3.3.6 which is appreciated will render redundant effectively 35 

the current objective 551 but it would be useful for the natural hazards 

policies to be clear on what in 3.6.6 the word “unacceptable” means for 

each type of hazards   That is the word used in the Panel’s provision 

and as we dig deeper now into this topic it might be useful in the 

“natural hazards” chapter 2, to say “what it means for each of the 40 

hazards that we are dealing with here. 
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  [3.00 pm] 

 

 In relation to 4(b), objective 3.3.6 does of course have primacy and we 

agree with the submissions that my learned friend, Mr Winchester, 

made about that when he opened. 5 

 

 4(c) the word “reduced”, it is agreed that on its own it provides little to 

no guidance on the frame of reference intended and Dr Saunders will 

address this point to provide some help if that provision is to be 

retained in some way on how benchmarking could be achieved in ways 10 

in which that can occur. 

 

 Page 4 of the minute and the question at paragraph 8, the Crown agrees 

with the Council submission that there is no constraint on policies 

being explicit, the clearer the better, subject to the – as I say at A and B 15 

but equally that the rationale for policies can be provided through 

explanatory statements as contemplated by section 75(2)(c) and in our 

exhibits 2 and 3 we have given some examples for consideration of 

such statements and equally at B the results intended to be achieved by 

both policies and rules could be provided through environmental - 20 

stating the environmental results expected through section 75(2)(d). 

 

 Certainly when one looks at page 5 of the minute and the question at 

paragraph 16, the Crown supports absolutely the Council’s submission 

that, double or inconsistent regulation is undesirable. It acknowledges 25 

Ms Carter’s evidence, given yesterday and again this morning that, the 

natural hazards rules were intended to prevail effectively over the more 

general rules and to avoid duplication in that sense. But if there was to 

be duplication then it needs to be eliminated and Mr Willis will talk 

about this further in his evidence, it is an important point. 30 

 

 The Crown does entertain some concerns about the place of provisions, 

such as 5.8.1.2 RD5(d) that is one of the very general discretionary 

matters that was put to one or two of the witnesses, and about the 

confluence of multiple provisions when you look at planning map 48, 35 

but the concern only as in terms of explaining to people the way in 

which things work, it accepts that the Council has adopted a topic by 

topic approach to the rules which results in these different hazard areas 

and which results in the different activity statuses given throughout 

them. But it does need that explanation to unbundle the complexity of it 40 

for the members of the public. 

 

 Question 21 on page 6 of the minute and 10 on page 8 of the minute, 

the concept of certification. The Crown supports the submissions for 

the Council that the concept could at least from a legal perspective, be 45 

used, provided that there is no unlawful delegation of the Council’s 
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decision making power and any rules are sufficiently certain to avoid 

invalidity and I will come onto talking about this in specific areas in a 

moment. 

 

 Certification for the purposes as I say in 77, if at least are permitted 5 

activity rule needs to be capable of objective and repeatable analysis 

rather than any subjective judgement. By contrast, controlled activity 

status anticipates that the Council may retain element of subjective 

judgement, at least to the extent of retaining the ability to impose 

conditions. 10 

 

 Now turning to 78, I say there that certification does not appear to be 

capable of objective analysis in some cases, and in particular on the 

slope instability areas. Dr Massey noted that ground truthing requires a 

level of subjectivity and judgement, he mentioned a geotechnical expert 15 

undertaking ground truthing would require or need to exercise that sort 

of judgement when ascertaining the likely number of boulders that 

might be dislodged, for example, and I just add to what I have written 

there in the sense that Dr Wright made a similar point, there is that 

discretion, that subjective element unless it involved moving the zoning 20 

lines to the cadastral boundaries within the margin of the modelling. 

 

  [3.05 pm] 

 

 As well, Dr Yetton had some concerns about the different approaches 25 

that might be used by different practitioners. On the liquefaction area,  

Peter Kingsbury identified the degree of opinion that was needed to 

apply discretionary criteria in the RD1 and RD1 areas in liquefaction 

assessment areas, but he did make the point that granting resource 

consents should be relatively straightforward, so he was indicating that 30 

there was a bit of opinion involved but he thought that consenting could 

be relatively straightforward.   

 

 The notion that one could – just going back, before I forget the point, 

slope instability, perhaps define the hazard by criteria - the question 35 

that Dr Mitchell mentioned this morning, rather than by a zone overlay 

in its own right has a good deal of attraction, and it requires just pause 

for thought and a little bit of further research and thinking.  I am not 

kicking for touch here at all, but the question legally is, what extent can 

an extraneous document effectively change the activity status. 40 

 

 So you would be linking, if you were using criteria for example to 

define whether a particular property needs to be subject to a particular 

level of control, with having to be defining that by reference to risk 

lines – 10-4 for example, other modelling assumptions that might be 45 

chosen.  But then if there was a link to extraneous criteria, extraneous 
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maps for example that might change, as information is updated, then 

there is a question around certainty, there is a question about possible 

invalidity, there is a question about whether it helps the community 

understand the rules, whether that creates simplicity or whether that 

creates another level of uncertainty, although though one is allowing 5 

wriggle room for people to come up with data, does it help or hinder? 

 

 And there would be some discretion involved, such as to make it 

conceivably difficult for a person to be able to certify that the particular 

modelling assumptions were met in a given case, but as I say, it is an 10 

option that is challenging and extremely interesting and is worth further 

thought. 

 

 Finally, flooding.  As I mention in 80, the restricted discretionary 

category for the FMAs is a better potential candidate for permitted 15 

activity status and certification, but there is the question about flood 

mapping, and as Ms Carter has said, the fact that it changes so 

frequently.  And she said today that hydrologists are not always 

comfortable with what it is that the model produces, and that when they 

go and check a particular property there is a degree of uncertainty about 20 

what the modelling has thrown up, but agree that it could be done with 

expert assessment. 

 

 This is something that can be done, and certainly there is agreement 

with Mr Chapman, that it is desirable to be able to, in his words “lock 25 

down a floor level at an early stage”, and so performance standards, 

certification could be based upon the most up to date information 

conceivably, the most up to date modelling.” 

 

 This adds some interesting overlays, the process is certain, the figure is 30 

ascertainable, you ring the Council and ask what it is today, you do not 

know what the figure is till you actually ask because it might change, 

but it is a certain process and an ascertainable figure.  And there is no 

subjective human element in ascertaining that figure based on the 

modelling, the question is, “is it sufficiently certain as a matter of law, 35 

is controlled activity status better”, and certainly a suggestion of the 

more effective use of controlled activity status is something that the 

Crown would support. 

 

 Question 13 on page 9, that is for the Council, they have addressed, and 40 

finally on page 10 with question 17 – “No constraint, agree entirely 

with the Council on policies being implemented by non-regulatory 

methods”, as indeed the Panel had noted itself in the notes to that 

question.   

 45 
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 So that is a very rapid romp through the opening submissions.  If I can 

be of any assistance I am happy to do so. 

 

  [3.10 pm] 

 5 

JUDGE HASSAN:   Thank you, Mr Radich, just two questions.  It may be that 

you want to think about these and come back to them in closing. 

 

 If you could go to 67, paragraph A.  I am just, I guess, wondering 

conceptually about this, no fixed view of course. 10 

 

 In terms of the extension of the fixed floor overlay as available data 

permits, I am just thinking out loud around Dr Mitchell’s questions in 

regard to the concept of a map to which it all relates, I wonder whether 

conceptually there may be some capacity for a permitted activity rule to 15 

link to an updated map overlay that sits outside the Plan in the sense 

that all it would do would be to extend, I guess, the range of permitted 

activities into areas where the maps justify that ability. 

 

MR RADICH:   Yes, your Honour, it is much the same point, is it not, as 20 

Dr Mitchell’s in relation to slope instability and if I may come back to 

that through evidence and then through closing, because I think that is 

something that has attraction.  It just requires a little bit further legal 

research and consideration around the notion as to whether or not 

sufficient certainty can be provided if there is a linkage to an 25 

extraneous document that changes with time. 

 

JUDGE HASSAN:   Yes, it is the same issue that needs to grappled with. 

 

MR RADICH:   Yes. 30 

 

JUDGE HASSAN:   And the second thing, and again, not for now probably but 

at some stage it might be useful to get the Crown’s submissions on a 

capacity legal or otherwise, to have a consent for a floor level 

determination, whether that would constitute an application for an 35 

activity or not, whether it can be conceived of within the RMA or not. 

 

MR RADICH:   Yes, that is a very valid question and I will not attempt, with 

your Honour’s permission, an answer right now, but it is an important 

point to be answered (INDISTINCT 2.11). 40 

 

JUDGE HASSAN:   Yes, it just came up this morning, yes.  Thank you. 

 

MR RADICH:   Thank you, sir, thank you Mr Chairman. 

 45 

SJH:   Please, if you call your witness. 
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MR RADICH:   I will call Emma Jacka. 

 

<EMMA JANE JACKA, sworn [3.12 pm] 

 5 

<EXAMINATION BY MR RADICH [3.13 pm] 

 

MR RADICH:   Your name is Emma Jane Jacka? 

 

MS JACKA:   Yes. 10 

 

MR RADICH:   And you are the policy manager at the Canterbury Earthquake 

Recovery Authority? 

 

MS JACKA:   Yes, that is correct. 15 

 

MR RADICH:   Ms Jacka, you have a statement of evidence dated 20 February 

2015 and do you confirm to the best of your knowledge, it to be true 

and correct? 

 20 

MS JACKA:   Yes, I do. 

 

MR RADICH:   Thank you very much.  Please would now present your 

summary of evidence. 

 25 

MS JACKA:   So I have got two main things I will just cover off quickly today.  

Firstly, just the summary of the designing process and how we 

undertook that, and then I will just talk briefly about how, in my 

opinion, how that relates to this district plan review. 

 30 

 So firstly, the designing process. 

 

 The 2010 and 2012 Canterbury earthquake sequence caused 

unprecedented damage.  There is an urgent need for Government to 

provide a circuit breaker or an intervention to assist people in the worst 35 

affected suburbs.  Those people are otherwise facing protracted 

negotiations with their insurers. 

 

 The Government had gathered a significant amount of geotechnical 

data regarding the damage that had occurred, and the condition of the 40 

flat land areas in its role as an insurer through the Earthquake 

Commission. 

 

 In the Port Hills, the GNS modelling which the Christchurch City 

Council commissioned to assess the life risk to properties in the 45 
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residential areas, was the primary geotechnical resource used by the 

Government in making zoning decisions. 

 

 Using the information that it and the Council had gathered, the 

Government agreed to an emergency social policy response which 5 

included two things: 

 

 Firstly, an area wide process for categorising properties, which finally 

resulted in properties being categorised as either green zone or 

residential red zone. 10 

 

 And secondly, terms for a voluntary purchase offer to owners of 

properties in the residential red zone. 

 

 In areas which were categorised as green zone, property owners and 15 

insurance were able to have confidence in proceeding with repairs in 

rebuild. 

 

  [3.15 pm] 

 20 

 In the flat land areas categorised as “residential red zone”, there is an 

area wide land damage and an engineering solution to remediate the 

land damage would be uncertain, disruptive, not timely nor cost-

effective. 

 25 

 In the Port Hills areas affected by cliff collapse or landslip, properties 

were categories as “red zone” where there is potential for immediate 

cliff collapse or land slip caused or accentuated by the Canterbury 

earthquake sequence – this was associated with “risk to life”. 

 30 

 In Port Hills areas affected by rock roll, properties were categories as 

“red zone” where there was the annual individual fatality risk 

associated with residential dwellings, was higher than one in 10,000 at 

2016 risk levels, or 10-4. 

 35 

 A review was completed in both the flat lands and Port Hills areas to 

check that the zoning criteria had been applied consistently. At the time 

of the Port Hills zoning review Cabinet also agreed that the only 

circumstance in which further rezoning would be considered, was after 

rock removal works were completed. 40 

 

 The Minister for Canterbury Earthquake Recovery could rezone a 

property if he or she was satisfied that the rocks threatening the 

property were completely removed and the risk to life no longer 

existed. The removal process had to be completed within the offer 45 

period for the Port Hills red zone which ended on 27 February 2015. 
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 CERA has received one application for this, it is currently being 

reviewed by our chief geotech, Dr Jan Kubek (ph 1.39) and it will be 

peer reviewed by another Port Hills geotechnical expert. 

 5 

 Cabinet has agreed that aside from this there will no further changes to 

zoning. 

 

 So in my opinion, just to talk about the difference between zoning of 

the – relationship between the zoning and the district plan, the GNS 10 

reports which the Council have used to define the hazard lines in the 

Replacement District Plan were also used as an input into the 

government zoning decisions. However, there are differences in the 

boundaries of the government’s red zone and the Replacement Plan 

hazard zones. 15 

 

 My view is that the two processes are for a different purpose and 

therefore they should not necessarily align completely. 

 

 As Helen Beaumont covered in her evidence, the GNS modelled a 20 

number of different scenarios, using different occupancy rates, so it is 

important to note that with the rock roll areas, the zoning criteria for 

rock roll was based on a 67 percent occupancy rate and that was GNS 

science’s best estimate of the average risk to the average person in the 

short term. 25 

 

 This was because GNS recommended that the average risk model could 

be most appropriate at – sorry, for developing policy for existing homes 

in the Port Hills. They advise that the 100 percent occupancy model 

was more conservative and more appropriate for greenfield planning 30 

purposes. 

 

 The area wide process for categorising properties as green zone or 

residential red zone was not intended to be a formal hazard resource 

management act zoning or a hazard mapping tool on the flat land or on 35 

the Port Hills. The decisions were intended to provide the best available 

information that was available at the time to the public, to enable them 

to make rebuild and repair decisions and to identify where the Crown 

should make a voluntary offer to purchase. 

 40 

 These decisions did not purport to alter the permitted uses of the land 

under legislation such as the RMA or Building Act. The decisions had 

to a short to medium term recovery focus and it was always anticipated 

that long term any changes to the permitted uses in high hazard areas 

would be managed through the normal RMA processes by the Council. 45 
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MR RADICH:   Thank you very much, please will you now answer any 

questions that the Panel may have. 

 

SJH:   Thank you. Dr Mitchell? 

 5 

DR MITCHELL:   Thank you, sir, just one question please, Ms Jacka, good 

afternoon. Does the Crown have any ongoing or residual liability in 

respect of natural hazards management within the area of Christchurch 

City? 

 10 

MS JACKA:   Not that I am aware of in terms of zoning no. 

 

DR MITCHELL:   Thank you. Thank you, sir. 

 

SJH:   Ms Dawson? 15 

 

MS DAWSON:   Thank you, thank you, Ms Jacka, just a couple of quick 

questions. I think I have read, just in the last few days, an update on the 

numbers that have taken up the Port Hills red zone - - -  

 20 

MS JACKA:   Yes. 

 

MS DAWSON:   - - - so can you just remind of those please? 

 

MS JACKA:   I do not have the exact numbers with me but I understand, I 25 

think it is approximately 450 who are eligible and approximately 60 

chose not to accept the offer. 

 

MS DAWSON:   Thank you. I am also – this is again I think, it is something 

that I just like to be reminded about – what is the situation with the 30 

Supreme Court decision on the vacant or uninsured improve properties, 

where is this at the moment? 

 

MS JACKA:   They have advised us that we should have a judgement by next 

Thursday, so it is imminent. 35 

 

MS DAWSON:   Imminent, right. 

 

MS JACKA:   Yes. 

 40 

  [3.05 pm] 

 

SJH:   (INDISTINCT 5.00) last year. 

 

MS JACKA:   Yes. 45 
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MS DAWSON:   Thank you, that is all, thank you very much. 

 

SJH:   Ms Huria? 

 

MS HURIA:   No thank you. 5 

 

SJH:   Judge? 

 

  [3.20 pm] 

 10 

JUDGE HASSAN:  Thank you, Mr Chairman, just one question and it relates 

to your summary, but probably you have forgotten the last point.  If 

you go to paragraph 5.9 I will just remind you, just a general question. 

 

 So look at paragraph 5.9 and that just refreshes your memory on what 15 

you just said a minute ago. 

 

MS JACKA:   Yes. 

 

JUDGE HASSAN:  Is there any specific decision by the Government that the 20 

TC categories would effectively dissolve when the plan becomes 

operative or at some other point? 

 

MS JACKA:  I cannot comment on that but I believe a witness will be able to 

answer that this afternoon. 25 

 

JUDGE HASSAN:   Okay, so do you know which witness? 

 

MS JACKA:   Yes, it is Mr Nic Traylen. 

 30 

JUDGE HASSAN:  Thank you.  Perhaps it is already covered, I apologise if it 

has.   

 

MR RADICH:   No it will be covered in evidence. 

 35 

SJH:   Anything from the Panel’s questions. 

 

MR RADICH:   No, thank you, sir. 

 

SJH:   Thank you, Ms Jacka, you may stand down. 40 

 

<THE WITNESS WITHDREW [3.21 pm] 

 

MR RADICH:   I call Mr Traylen. 

45 
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<NICHOLAS JOHN TRAYLEN, affirmed [3.21 pm] 

 

<EXAMINATION BY MR RADICH [3.21 pm] 

 

MR RADICH:   And your full name is Nicholas John Traylen? 5 

 

MR TRAYLEN:   Yes, that is correct. 

 

MR RADICH:   And you are a director and principal geotechnical engineer at 

Geotech Consulting Limited? 10 

 

MR TRAYLEN:   Yes, I am. 

 

MR RADICH:   Mr Traylen, you have prepared a statement of evidence dated 

20 February 2015 and do you confirm that to be true and correct? 15 

 

MR TRAYLEN:   I do. 

 

MR RADICH:   Please would you now provide a summary of your evidence. 

 20 

MR TRAYLEN: My written evidence consists in the main of general 

background information about the MB, technical land categories. 

 

 My evidence supports the Replacement District Plan’s approach of not 

treating the technical categories as a hazard mapping tool.  In my 25 

opinion the two liquefaction assessment areas, LAA1 and LAA2 that 

are incorporated in the Replacement District Plan are not inconsistent 

with the MB technical category boundaries. 

 

 The technical categories were implemented by MBIE as a post disaster 30 

recovery mechanism as a means of triaging the affected residential land 

so that the limited geotechnical engineering resources could cope with 

the overwhelming demand and uncertainty imposed by the Canterbury 

earthquake series. 

 35 

 It is also intended that the technical categories along with the 

associated MBIE guidelines for the repair and rebuild of foundations, 

for streamline consenting processes and that buildings will better meet 

the demands placed on them in future earthquakes. 

 40 

 It should be noted that, particularly for TC3, the technical categories 

are a guide to the amount of ground investigation and the level of 

professional and geotechnical involvement required if a new foundation 

is to be built.  They are not an indication of the actual hazard on a site. 

 45 
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 For this reason, I do not agree with the submission by the Canterbury 

Civil Defence Emergency Management Group that all TC3 land 

identified at subdivision stage should necessarily be upgraded and 

converted to TC2 land, but I do agree with their alternative submission, 

that developers are strongly encouraged to do so where appropriate.      5 

 

 My evidence also covers aspects of the Canterbury geotechnical 

database. This online database facility has been developed following 

the Canterbury earthquake series. Factual data, again from ground 

investigations, has uploaded to this database and thereby made 10 

available to other practitioners. 

 

 This has become a very useful tool for assessment of ground conditions 

and I support its ongoing use and also a degree of compulsion for the 

uploading of such factual data. However, I disagree with the notion that 15 

interpretive data should also be required to be uploaded to this facility, 

and this concludes my oral summary.  

 

SJH:   Thank you.  Dr Mitchell. 

 20 

DR MITCHELL:  Thank you, sir, Good afternoon, Mr Traylen. 

 

MR TRAYLEN:   Good afternoon, sir. 

 

DR MITCHELL:  Just a question.  Were you here when we were talking to 25 

Mr Kingsbury about liquefaction management areas? 

 

MR TRAYLEN:   No, sorry, I was not. 

 

DR MITCHELL:  He said, and this is in relation to liquefaction assessment 30 

area 2, the western lower category. 

 

  [3.25 pm] 

 

 His evidence was to the effect that liquefaction in that area is just one 35 

of the general geotechnical matters that one would need consider in that 

area given that there was no significant damage in those areas during 

the earthquake sequence, any liquefaction areas are small and isolated 

and essentially those sorts of things. So the bottom line from his 

assessment was that he did not envisage any difficulty with obtaining 40 

approval to subdivide in that area provided any engineering practices 

were taken at the time. And I am sorry that is all a bit colloquial and 

loose, but do you generally agree with that as a proposition? 

 

MR TRAYLEN:   Yes, I do. In the western areas liquefaction is less likely and 45 

pretty much less likely than in the eastern areas, and it is one of many 
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geotechnical hazards that that should be looked at when someone is 

doing a geotechnical investigation.  

 

DR MITCHELL:   Okay, thank you, Mr Traylen, thank you, sir. 

 5 

MS DAWSON:   Thank you. Thank you, Mr Traylen. Just one question going 

on from that, in any of the flat areas of the city, within the urban parts 

of the city, do you think are there likely to be sites where no suitable 

foundation design could ever be developed to allow building to be 

constructed?  10 

 

MR TRAYLEN:   That is a matter of cost and it is, with most engineering with 

enough money you can built pretty much anywhere. But it becomes 

more of an economic decision than an engineering decision. So with 

enough money you could pretty much develop any of the flatland areas, 15 

in my opinion. 

 

MS DAWSON:   There might be sites where the cost - - -  

 

MR TRAYLEN:   There will be many sites where the cost far outweighs the 20 

value of the land and in particular lateral spread areas. 

 

MS DAWSON:   Yes, so lateral spreading in particular, say, near a river or - - - 

 

MR TRAYLEN:   Yes, that is where you are most likely to end up with a - - -  25 

 

MS DAWSON:   With an unbuildable structure?  

 

MR TRAYLEN:   - - - uneconomic. 

 30 

MS DAWSON:   Uneconomically buildable sites?  

 

MR TRAYLEN:   Yes.  

 

MS DAWSON:   Thank you very much.  35 

 

JUDGE HASSAN:   Thank you, Mr Chairman. Look, just one question and I 

wonder whether you could help with the question I asked of Ms Jacka a 

minute ago in terms of is there any Crown possession on the long term, 

whether in the long-term, perhaps after the plan is made operative, the 40 

TC categories would go up? 

 

MR TRAYLEN:   The discussions that I have been party to in MBIE about 

that, I do not think there has been a firm decision made either way, but 

the technical categories, they are intended to have a life at least as long 45 

as the life of the recovery. And beyond that there may morph into 
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something different. In my opinion, it would be a pity to, for example, 

in Christchurch lose TC2, because that gives an easy to come up with a 

foundation solution, you know, for now and then well into the future, if 

we were to dissolve the technical categories in, say, five years’ time.  

 5 

 Then anybody building in what is now TC2 might be forced to go 

down the more expensive route in doing a more expensive investigation 

to re-determine that that kind of foundation is still suitable. So there are 

reasons to keep at least parts of the system going.  

 10 

JUDGE HASSAN:   So on the basis of that answer it is subject to anything 

further Mr Radich might say on behalf of the Crown, we should take 

the assumption being that given this is a replacement plan to deal with 

recovery, that those categories are likely to be in place for the life of 

the plan, 10 years or so?  15 

 

MR TRAYLEN:   Yes, I do not know exactly about the 10 year length, but 

they are intended to be in place for the life of the recovery and that is 

still a bit undefined in terms of MBIE’s thinking, I think. 

 20 

JUDGE HASSAN:   Thank you. 

 

SJH:   Mr Traylen, given Mr Kingsbury’s evidence and your answer to 

Dr Mitchell it is almost as if there is a liquefaction area and a non-

liquefaction area, is it not?  25 

 

MR TRAYLEN:   There are areas where it is far more likely to occur.  In 

LAA2 to the west, because we know the ground water levels there are 

much deeper and you are more likely to have gravel on your site than - 

much more unlikely to have liquefaction, but I do know of areas in that 30 

area which have in fact liquefied, so there are pockets in that area, 

where it still can occur.  

 

SJH:   They would be the pockets that Mr Kingsbury referred to in whether 

they were localised in minor damage? 35 

 

MR TRAYLEN:   Yes, they - - -  

 

SJH:   Or are there some that go further than that?  

 40 

MR TRAYLEN:   They will tend to be localised. They will tend to be along 

river margins or stream margins and the one particular site I know 

about, that is the exactly the case. It was localised within 30/40 metres 

of a particular stream, but it is unlikely to be widespread. 

45 
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  [3.30 pm] 

 

SJH:  .Thank you, anything arising from the Panel’s questions? 

 

MR RADICH:   No, thank you, your Honour. 5 

 

SJH:   Thank you Mr Traylen, you may stand down. 

 

MR TRAYLEN:   Thank you, sir. 

 10 

<THEWITNESS WITHDREW [3.30 pm] 

 

MR RADICH:   I call Dr Wendy Anne Saunders. 

 

<DR WENDY SUSAN ANNE SAUNDERS, sworn [3.30 pm] 15 

 

<EXAMINATION BY MR RADICH [3.30 pm] 

 

MR RADICH:   Thank you, now your full name is Wendy Susan Anne 

Saunders? 20 

 

DR SAUNDERS:   Correct. 

 

MR RADICH:   You are a Senior Natural Hazards Planner at GNS Science? 

 25 

DR SAUNDERS:   Yes. 

 

MR RADICH:   Dr Saunders, you have given a statement of evidence dated 20 

February 2015, is that right? 

 30 

DR SAUNDERS:   Yes. 

 

MR RADICH:   I think there was one for each and you wish to make to that 

statement was there? 

 35 

DR SAUNDERS:   Yes, there was on, on page 24 of my evidence, paragraph 

16.1C. 

 

MR RADICH:   Yes. 

 40 

DR SAUNDERS:   I refer to you 15.20, paragraph 15.20 and that should refer 

to 5.1.9. 

 

MR RADICH:   5.1.9. 

 45 

DR SAUNDERS:   Yes. 
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MR RADICH:   Thank you very much, subject to that change do you confirm 

your evidence to be true and correct? 

 

DR SAUNDERS:   Yes. 5 

 

MR RADICH:   Thank you very much.  Now please would you provide a 

summary of your evidence and at the end of that I might just ask you 

one or two questions based on the Panel’s questions, thank you. 

 10 

DR SAUNDERS:   My evidence provides an explanation of the risk based land 

use planning approach.  The national context for this approach outlines 

the concepts of hazard, risk, effect, resilience, and sustainability and 

suggests minor changes to the proposed chapter to improve its 

outcome. 15 

 

 In my opinion the risk based approach is appropriate for the Proposed 

Christchurch Replacement District Plan.  It is consistent with emerging 

best practice from other plans around New Zealand.  It provides 

consistency with the Civil Defence Emergency Management Act and is 20 

consistent with guidance produced from the Ministry for the 

Environment and the Quality Planning website. 

 

 Risk based planning is different from a hazards based approach as it 

distinguishes between areas of risk defined as hazard consequence and 25 

likelihood.  If you are in a higher risk area planning provisions are 

more restrictive.  If you are in a low risk area planning provisions are 

more permissive. 

 

 In contrast a hazards based approach would apply the same planning 30 

provisions regardless of the risk with the provisions being applicable to 

the entire area identified and I have provided an example of how the 

risk based approach has been applied in attachment D of my evidence.  

The greatest improvement I suggest for the chapter is in regards to 

including explanations of levels of risk to the proposed introduction. 35 

 

 I see this as being the most crucial point of my evidence as if key risk 

based terms such as acceptable, tolerable and intolerable are not 

explained the risk based approach could be undermined.  By having 

these terms explained there is a greater certainty for applicants and 40 

decision makers alike in determining the thresholds for those levels of 

risk.   

 

 Since preparing my evidence I note that the term unacceptable has been 

used in the Strategic Directions chapter in the decision dated 26 45 

February 2015.  The terms need to be consistent between chapters of 
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the Plan to avoid confusion so in my evidence I recommend that an 

explanation is provided on how the risk based approach is implemented 

within the Plan and some explanation of what these terms of are. 

 

 With the amendment suggested in my evidence I am satisfied that the 5 

Natural Hazards chapter will meet the requirements of the Statement of 

Expectations. 

 

SJH:   Thank you, Mr Winchester? 

 10 

MR WINCHESTER:   No. 

 

MR RADICH:   I was going to lead some evidence, I just have one or two 

more questions. 

 15 

SJH:   Oh sorry. 

 

MR RADICH:   If you do not mind, sir, yes, thank you.  Just looking at the 

Panel’s questions, Dr Saunders, and the first of them on page 3 which 

three sub questions is something I think you might be able to help us 20 

on, and that question was in your view what changes do you think are 

needed to objective 5.1.1.1, I think that should be 5.1.1 and/or objective 

3.3.6.  So this is looking at the Panel’s objective 3.3.6 and thinking 

about how to manage 5.1.1 in view of it.  Do you have any comments 

on that? 25 

 

  [3.35 pm] 

 

DR SAUNDERS:   Yes, I do.  I think that objective 3.3.6 could be just refined 

mainly around, or the key area is with the word “unacceptable”, I think 30 

that that is okay, as long as it is defined within an explanatory section, 

such as the introduction.  And that could also be further clarified for the 

different hazards that this phase is looking at, and Mr Radich has 

provided an example of how that could occur, and I am in favour of 

that, just to avoid the confusion that there already is around these terms 35 

“acceptable”, “tolerable”, “unacceptable”, “intolerable”.   

 

 The other thing was what I like about objective 5.1.1 as it currently 

stands, is that it is about reducing risks to people, property, 

infrastructure and other aspects of the environment.  Having this is 40 

keeping it consistent with the requirements of the Civil Defence 

Emergency Management Act where one of the underlying principles is 

risk reduction.  And in my evidence I provide an example of how that 

is linked to the RMA. 

 45 
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 And for question 4(c) of your Minute, when you are looking at the term 

“reduced”.  When discussing the interchangeable terms of risk 

reduction or reduced risk within the context of risk based land use 

planning, the explanation of risk reduction from the Civil Defence 

Emergency Management Guide to the National CDEM Plan, can 5 

provide some guidance to you on this. Where they say in there that 

“risk reduction is identifying and analysing long term risks to human 

life and property from natural or non-natural hazards, taking steps to 

eliminate these risks if practicable, and if not, reducing the magnitude 

of the impact in the likelihood of their occurring.” 10 

 

 So in my opinion, that if you exclude the reference to, from non-natural 

hazards then that explanation would suffice for - - - 

 

SJH:   So you have that document there? 15 

 

DR SAUNDERS:   I do.   

 

SJH:   Could we have that produced as Exhibit 10, I think.  No, you do not 

need to hand it in now, we will just get the copy later, because I am 20 

sure it will be useful to us. 

 

DR SAUNDERS:   Right. 

 

MR RADICH:   Thank you, sir, we will do that.  25 

 

EXHIBIT #10 - CIVIL DEFENCE EMERGENCY MANAGEMENT 

GUIDE TO THE NATIONAL CDEM PLAN, PRODUCED BY DR 

SAUNDERS 

EXHIBIT #11 – RISK MANAGEMENT GUIDELINES 30 

 

DR SAUNDERS:   And that is also referenced in the Canterbury Civil Defence 

Emergency Management Group Plan as well. 

 

MR RADICH:   Okay. 35 

 

DR SAUNDERS:   As I outline in attachment E of my evidence, there is an 

implicit assumption that risk reduction, as required under the Civil 

Defence Emergency Management Act, is managed under the Resource 

Management Act.  So to strengthen this linkage in the intent between 40 

the Civil Defence Emergency Management Act and the RMA, I 

consider it, my opinion, to be good practice and appropriate for this 

Replacement Plan to include reference to reducing risks or risk 

reduction in the objectives and policies.  

 45 
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 Further, a question was raised in the Minute, in paragraph 2, page 3, 

about how risk reduction can be benchmarked, so as to be monitored.  

Now this is where the benefit really comes through of taking a risk 

based approach, because it does provide a mechanism for being able to 

monitor change over time.   5 

 

 So the components of risks can be monitored at that community level, 

so this is not sort of at the individual level, it is at the community level.  

As hazard extents have been mapped as part of the plan process for 

rock fall, cliff collapse, mass movement, the remainder of the Port 10 

Hills, flooding and liquefaction, as stocktake of the assets at risk, as I 

will call them, for example the number of houses within a mapped 

extent, or an estimation of the number of people or the infrastructure 

can be determined. 
 15 

  [3.40 pm] 

 

 And then that can be measured over time to actually see if risk has 

increased or not. And you can even measure that risk, if you have got it 

defined, terms defined, within acceptable, tolerable or intolerable 20 

levels. For example, if you have a flood extent, the flood maps, you 

could do, as a rough example, a count of how many houses are in that 

flood extent. And you could look at the records and see, well, what are 

the floor lengths? How many of those houses are exposed to flooding? 

And then over time you could measure how many houses do we now 25 

have in there and what is their floor level, and is it above that flood 

level? 

 

 So by taking a risk-based approach, you can, with the mapped extents, 

you can actually quite successfully monitor change over time and 30 

monitor how well the policies, rules and objectives are working. And 

that is all the comments that I had on the Minute, thank you. 

 

MR RADICH:  Thank you, Dr Saunders. Please now answer any questions my 

learned friend may have for you. 35 

 

<CROSS-EXAMINATION BY MR WINCHESTER [3.41 pm] 

 

MR WINCHESTER:  Good afternoon, Dr Saunders. Now, can I just check for 

the record which document you are going to produce as exhibit 10?  40 

 

DR SAUNDERS: I can produce the National Civil Defence Emergency 

Management Strategy. 

 

MR WINCHESTER:   I see. Thank you. That is helpful.  45 
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SJH:   Have you seen that previously? 

 

MR WINCHESTER:   No, I have not, sir. 

 

SJH:   Do you want to have a look at it before you ask any questions? 5 

 

MR WINCHESTER:   Yes, I would not mind, sir. Thank you. 

 

DR SAUNDERS:   Now, you will see it in the right-hand yellow section there. 

 10 

MR WINCHESTER:   Yes, this table? 

 

DR SAUNDERS:   Yes, at the top there. 

 

MR WINCHESTER:   Okay, and so your suggestion is, in terms of the concept 15 

of reduction, you think that the wording in this box would be 

appropriate in terms of - - -  

 

DR SAUNDERS:  I do. It keeps it consistent between the Civil Defence 

Emergency Management Act and the Resource Management Act, and 20 

ideally we should have policies and objectives between the two being 

consistent with each other. So that would be my recommendation. 

 

MR WINCHESTER:  Thank you, and in terms of where it belongs do you 

think in the introductory section along with the other explanatory 25 

terms? 

 

DR SAUNDERS:  I was just putting that forward as for some explanation 

around the current objective to reduce risks. 

 30 

MR WINCHESTER:  Thank you. All right, that is very helpful. Thank you 

very much. Now, just in terms of the risk-based approach under the 

RMA, your evidence seems to suggest that it is not necessarily that 

prevalent at the moment. It sort of seems to be a feature of possibly, 

regional policy statements but not that many district plans. Is that a fair 35 

summation? 

 

DR SAUNDERS: It is becoming more prevalent in plans as the new generation 

of plans are coming through. As I say in my evidence we did undertake 

a full assessment of all operative plans in New Zealand and asked 127 40 

questions of each of those plans regarding their hazard provisions. But 

it did not take into account proposed plans of which there are many, 

because we did not have the resources to do that and they change so 

much through the regulatory process. 

 45 
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MR WINCHESTER: Yes, and during the course of your research, did you 

reach any conclusions as to whether taking a risk-based approach as 

opposed to a hazard-based approach was a more costly or more 

difficult exercise to carry out? 

 5 

DR SAUNDERS:  No, we did not look at the economics of it. 

 

MR WINCHESTER:  Now, you have seen Ms Carter’s rebuttal evidence and 

the attachment to her rebuttal evidence where she has put in place 

further revisions to that proposed chapter and the most recent changes 10 

that she has volunteered are highlighted in purple text in that? 

 

DR SAUNDERS:   Yes, I have. 

 

MR WINCHESTER:  Just in terms of your comments about the need for 15 

clearer introductory wording and descriptions of terminology, you can 

see that Ms Carter has attempted to do that at page 4 and 5 of that 

document, in particular at page 5. 

 

DR SAUNDERS:   Yes. 20 

 

  [3.45 pm] 

 

MR WINCHESTER:   Obviously there has been a bit of a change in that we 

have now got objective 3.3.6 in the strategic directions chapter which 25 

introduces the concept or the word “unacceptable” into the risk 

management lexicon.   

 

 Bearing that in mind are you able to comment on what Ms Carter’s 

proposed wording there at the top of page 5 says and can you suggest 30 

any improvements? 

 

DR SAUNDERS:   The primary improvement that I see required is that 

unacceptable is still not defined.  It says, “When the plan uses the 

words unacceptable or intolerable level of risk it generally means that 35 

the level of risk is so high that it cannot be justified except in 

extraordinary circumstances”.  So that is not saying what the difference 

is between unacceptable and intolerable. 

 

 Further down in the second paragraph it says, “In this plan use of the 40 

word intolerable is reserved for situations where there is a life safety 

risk identified”.  So that is clearer but it still doesn’t state what 

unacceptable is. 

 

MR WINCHESTER:   Yes, and given now that we have got an overarching 45 

objective which this proposal needs to give effect to, is it your view 
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that the word unacceptable needs to be clarified with regard to the other 

terminology that you have recommended in terms of where it sits or 

what it covers? 

 

DR SAUNDERS:   If the intent of unacceptable is different from that of 5 

intolerable it needs to be stated clearer. 

 

MR WINCHESTER:   Yes, and Ms Carter’s evidence is that the distinction 

from her perspective and in terms of the Council’s intention is that 

unacceptability refers to a property or economic risk whereas 10 

intolerability relates to a life safety risk, and if that was made clearer 

would that assist? 

 

DR SAUNDERS:   Yes, I think it definitely has to be made clearer. 

 15 

MR WINCHESTER:   Thank you.  And do you accept the validity of the 

distinction between life safety risk applying to the word intolerable and 

unacceptable referring to perhaps other forms of risk such as property 

or economic loss? 

 20 

DR SAUNDERS:   Life safety is the paramount risk.  That is in the hierarchy 

of thing life safety is, you know, the one that is right up there.  So 

intolerable is completely appropriate for life risk. 

 

MR WINCHESTER:   Thank you, all right.  Now, you were here this morning 25 

listening to Ms Carter’s evidence? 

 

DR SAUNDERS:   Yes. 

 

MR WINCHESTER:   And I think the final question that was asked by 30 

Sir John was about – it was a terminology issue and it seems that 

terminology is important and you would agree with that? 

 

DR SAUNDERS:   Yes. 

 35 

MR WINCHESTER:   And Sir John asked a question about the label or the 

wording for Rock Fall Hazard Management Area 2 and the suggestion 

to Ms Carter was that it didn’t really make much sense and that 

something different than intolerable needed to be developed for that 

area, do you recall that? 40 

 

DR SAUNDERS:   Mm’hm. 

 

MR WINCHESTER:   Do you have a recommendation as to what a sensible 

word might be for that area? 45 
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DR SAUNDERS:   I was thinking about that over lunch about would be a good 

word and I would really have to give it some more thought as to what 

the intent if it is – you don’t want to get too many of these words in 

here that will need explanations because I think it can get confusing for 

people. 5 

 

SJH:   No more confusing than having intolerable in two sites though. 

 

DR SAUNDERS:   Yes, that is right. 

 10 

SJH:   You think about it some more and any suggestions from anybody will be 

gratefully accepted. 

 

DR SAUNDERS:   Yes, and I do agree that having the two tolerables or 

intolerables is - - - 15 

 

SJH:   Particularly when one is more dangerous than the other. 

 

DR SAUNDERS:   Yes. 

 20 

SJH:   Well, any suggestions, as I said, gratefully received. 

 

DR SAUNDERS:   There is some guidance available in the risk management 

standard.  Now, that is 2009 31,000 however I find the 2004 guide, 

4360, which I do have a copy of, extremely helpful in coming up with 25 

frameworks around these terminologies and the different terms.   

 

  [3.50 pm] 

 

 While it has been superseded, the 4360 guide, it does provide more 30 

detailed descriptions and information on risk terminology, so I find it to 

be more useful. So I am happy to give the Panel a copy of that. 

 

SJH:   Thank you. 

 35 

MR WINCHESTER:   Thank you. Now just in terms of the role of Objective 

5.1.1 and you’ve given some evidence in response from my learned 

friend, Mr Radich about what you see the value of that objective being. 

In your view, should it remain, bearing in mind we have now got 

Objective 3.3.6? 40 

 

DR SAUNDERS:   I think Objective 3.3.6 does cover off - because when I 

looked at it, people, property, infrastructure is there, it is in Objective 

5.1.1 and it is in Objective 3.3.6, so that is covered. The key thing is the 

reduced risks and when I looked at it, I thought, well avoid or mitigate, 45 

so you are reducing risks, as far as either avoiding or mitigating.  So it 
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is kind of implicit in there, I think, but not explicit to reduce risks. But 

to avoid or mitigate, where you look at the definition of risk reduction, 

it is consistent, or it is not inconsistent. 

 

MR WINCHESTER:   Thank you. And just from your view as a professional 5 

planner, in terms of the relationship between the two objectives, do you 

see that 5.1.1 is subsidiary to 3.3.6, it does not clash with it, it perhaps 

logically does sit at a lower level, to give effect to that overriding 

objective? 

 10 

DR SAUNDERS:   I think 5.1.1 is a lot more broader than 3.3.6. 

 

MR WINCHESTER:   And does that cause you any concerns in terms of 

reconciling them, or do you think the two can sit together quite 

comfortably? 15 

 

DR SAUNDERS:   Similar to Janice, really, I see Objective 5.1.1 being a little 

bit broader and 3.3.6 is a bit more specific, as far as what it is trying to 

achieve, in that it is new subdivision, it is quite specific. 

 20 

MR WINCHESTER:   Yes. Thank you. And I made a legal submission the 

other day about whether the word “new” was appropriate, and that was 

from my perspective as a lawyer. Do you have any view as a planner as 

to whether the word “new” should be retained in Objective 3.3.6? 

 25 

DR SAUNDERS:   If it is just new subdivision, any application for a 

subdivision would be a new subdivision, is that correct? So, new use 

and development, if it is a new use. I actually have not given much 

thought to that. I am not - - -  

 30 

MR WINCHESTER:   From your perspective as a professional planner with 

expertise, in particular, with natural hazards, does it add or assist or 

even reduce the meaning one way or the other, is it better or worse 

from your point of view if “new” remains or comes out? 

 35 

DR SAUNDERS:   As long as it still incorporates such subdivision for infill 

housing, for instance, because I still think there is hazard mitigation 

measures that can be done to reduce risks in areas that are already 

developed. And so as long as that still includes brownfield subdivision 

and infill development where mitigation measures can still be 40 

incorporated or risk reduction measures to reduce risks. 

 

MR WINCHESTER:   Thank you. Now I just want to turn to your evidence on 

the use of the term “resilience” and you deal with that in Section 11, 

pages 17 and 18 of your evidence, it seems that you are generally 45 

amenable to the concept of “resilience” but it should not take 
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precedence over the Act’s sustainable management purpose, that is the 

thrust of your evidence there? 

 

  [3.55 pm] 

 5 

DR SAUNDERS:   Correct. 

 

MR WINCHESTER:   Yes. Well, you heard Judge Hassan this morning asking 

questions of Ms Carter about the policy goal or at least the mischief 

behind the flood management policy in terms of floor levels, and 10 

essentially it is about community resilience and resilience in terms of 

housing stock, do you have any objection to that specific goal being 

included in appropriate places within the chapter? 

 

DR SAUNDERS:   I think, you know “resilience” is fine and to me it is a 15 

subset of sustainable management, and I fully encourage communities 

to be resilient and if that is through raising floor levels, for instance, 

then that is one part of being aiding resilience. 

 

 The issue I have is when “resilience” takes precedents, so if the floor 20 

levels were not to be raised for instance and the community keeps 

getting flooded and flooded and flooded and they are resilient because 

their insurance pays out and, you know, they have managed to build 

back again and again and again, but if you were raising the floor levels 

so that they do not have to keep reinstating damaged houses then that is 25 

improving their resilience. 

 

 So as long as it is sustainable in the long term, it is sustainable 

management in the long term, and they are not going to have to keep 

being resilient again and again and again, then yes. 30 

 

MR WINCHESTER:   And so I take from that though, in suitable places, 

stating the goal of improving community resilience or the resilience of 

housing stock would be quite appropriate in terms of telling people 

what the goal is and what the intention is? 35 

 

DR SAUNDERS:   Correct. So raising floor levels for instance, could be an 

example of that. 

 

MR WINCHESTER:   Yes. Thank you. And one final question, you talk at 40 

your paragraph 18.4 about application of the word “intolerable” and I 

am sorry to come back to this, and you say – it is your understanding 

that an assessment in terms of “intolerability” will be undertaken to 

assess life safety risk and then property. 

 45 
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 Well to the extent that “intolerability” can apply to property and 

economic implications, I ask you just to look at exhibit 2 which is the 

Crown’s version of the chapter – I think it is behind you - or you may 

have your own copy – and at pages 3 and 4, by my reading, the concept 

of “intolerability” applies to property and economic loss is not 5 

explicitly addressed in these introductory words or have I missed it, is 

it in there? 

 

DR SAUNDERS:   No, my understanding was that, “intolerable risk” was for 

life safety only. 10 

 

MR WINCHESTER:   I see.  

 

DR SAUNDERS:   But I may be incorrect in it. 

 15 

MR WINCHESTER:   Well possibly I was just confused by the wording in 

your paragraph 18.4 where you seem to suggest that “intolerability” 

can apply to property risks as well, or have I got that wrong? 

 

DR SAUNDERS:   So I have said there that, “However, even with little or no 20 

life risk, it is possible that accumulative economic risks across an area 

can present an intolerable risk” - - -  

 

MR WINCHESTER:   Yes. 

 25 

DR SAUNDERS:   - - - so that is not necessary just for Christchurch but for 

other areas as well, “intolerability” can include other measures of risk, 

not just life safety, and often the economic is up there as well when you 

can suffer a huge economic loss that is deemed to be intolerable. 

 30 

  [4.00 pm] 

 

MR WINCHESTER:   Okay, that is helpful, thank you because that was my 

understanding of your evidence so the question I asked you was in 

terms of the possible intolerability of economic or property 35 

consequences do you think it would be useful to try and address that in 

the introductory words?  

 

DR SAUNDERS: It is my understanding that for “intolerable risk” this 

replacement plan it is a life safety issue not an economic one.  If there 40 

was measures that could be incorporated into these explanations then, 

yes, and other councils do include economic in their risk assessments 

for this but my understanding is that for “intolerable” in this, for this 

replacement plan it is for life safety only. 

 45 



 Page 494 

  

Ch5: Natural Hazards (Part) 05.03.15 

MR WINCHESTER:   Thank you, and so in the context of the way this plan is 

drafted and the way it is structured which we are generally comfortable 

with you do not think it is necessary to do that? 

 

DR SAUNDERS:  Not that it is not necessary it is just that it has not been done 5 

for this plan. 

 

MR WINCHESTER:  Yes, that is fine, thank you very much, Dr Saunders, 

thank you, sir. 

 10 

SJH:   Re-examination, Mr Radich? 

 

MR RADICH:  No, thank you, sir. 

 

SJH:   Dr Mitchell? 15 

 

DR MITCHELL:  Thank you, sir.  Good afternoon, Dr Saunders.   I have just 

got one question and it is around this definitional issue.  I think there is 

a general consensus amongst all the folk that we have spoken to thus 

far that says “irrespective of how it is finally defined and where lines 20 

on maps actually are, the boundary between hazard areas 1 and 2 

whether they be rock fall or mass movement that boundary is the 

boundary between ‘tolerable’ and ‘intolerable’.”   

 

 The second thing that we have been told is that “the downhill end of 25 

areas 2 is not a line where risk drops to zero, but it is a band that has a 

lower limit of risk such that it is required to have site specific 

assessment before certain activities are being undertaken there and 

generally those activities are classified as being discretionary in the 

band,” is that your understanding generally of the situation? 30 

 

DR SAUNDERS:  Mm. 

 

DR MITCHELL: I am just wondering if we say that the risk is intolerable 

uphill of the zone or the area boundary isn’t really the function of that 35 

second area simply that as being a buffer? 

 

DR SAUNDERS:   This is just for rock fall only that you are talking about? 

 

DR MITCHELL:   Rock fall and mass movement, not flooding because that is 40 

dealt with in a different way, but the ones where life issues are at stake 

is it not as simple as saying that “area 2 is an area where risk is not 

“intolerable” but where site specific assessment is required to ensure if 

the proposed activity is acceptable or not or the risk sorry, or whether 

the risk of the activity is acceptable?” 45 
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DR SAUNDERS:   Yes.  I mean I guess it is, the risk is reducing the further 

down the slope that you are going so taking a risk based approach you 

have got that area of high risk and then that area of middle risk and 

then sort of that lower risk area so I guess it could be considered a 

buffer for that intolerable level but it still has a level of risk itself. 5 

 

DR MITCHELL:  That is what I was wondering.  If you said something to the 

effect of that that is a buffer area where risk is not intolerable but where 

site specific assessment is required to determine if the risk can be 

managed to acceptable levels, does that not cover it? 10 

 

DR SAUNDERS:  Yes, I think that because you are referring to levels of risk 

in that explanation to acceptable levels that is giving you a threshold 

that you have to meet. 

 15 

DR MITCHELL:   It is consistent with objective 3.3.6 coincidentally. 

 

DR SAUNDERS:   Yes, as long as if you, I think it is really important that you 

have in there some sort of risk threshold measure. 

 20 

DR MITCHELL:   All right, no that is fine, that is helpful, thank you.  Thank 

you, sir. 

 

SJH:   Ms Dawson? 

 25 

MS DAWSON:  Thank you, Dr Saunders.  My questions, I guess are of a 

similar vein and follows on from what Mr Winchester was asking you.  

We can go to these various documents or guidelines or whatever and 

pull out definition for intolerable or acceptable or whatever, but did I 

hear in your reply to Mr Winchester that this is important that the 30 

definitions relate to what this plan is doing and whether it should or 

should not, that is another question, but that it reflects what actually 

this Plan is setting, is its priorities, its levels of risk and how it’s 

dealing with that. 
 35 

  [4.05 pm] 

 

DR SAUNDERS:   Correct.  For example the Standards New Zealand Risk 

Management Framework that is proposed through the 4360 guidance.  

They set that up as a framework only, because it deals not just with 40 

natural hazard risk, but it is meant to be applied across all sorts of 

different risks, and the revised risk management standard 3100 is sort 

of more business orientated.   

 

 So it is meant to be adaptable, but it gives you that underpinning 45 

framework so that you can adapt it to your own circumstance, so that is 



 Page 496 

  

Ch5: Natural Hazards (Part) 05.03.15 

exactly right, you have to do – you know, when you are looking at 

these terms it has to be within the context of what the Plan is trying to 

achieve. 

 

MS DAWSON:   Now, in paragraph 12.2, just about the difference between 5 

definitions and explanations, and I think you are implying or saying 

that the definition might have a quantitative measure - - - 

 

DR SAUNDERS:   Correct. 

 10 

MS DAWSON:   - - - but an explanation would not necessarily.   

 

DR SAUNDERS:   Correct.  

 

MS DAWSON:   But we do have some numbers here, the modelling has been 15 

done to a standard where there are numbers underpinning the mapping 

and the risk levels.  In your opinion, is it helpful to have those 

quantitative standards in, whether it is an explanation or a looser 

definition, so that when we are looking at zoning and mapping changes 

or resource consents that we have got those numbers in terms of levels 20 

of risk to come back to? 

 

DR SAUNDERS:   Yes, and as Mr Radich has produced an example of some 

explanations, you could very well populate something like that with 

those numbers to make it more certain. 25 

 

MS DAWSON:   But does it need to come to a fully defined term, it can be just 

a well expressed and quantitative elements within an explanation.  

 

DR SAUNDERS:   Yes.   30 

 

MS DAWSON:   Thank you, that’s all.  Thank you very much.   

 

SJH:   Ms Huria? 

 35 

MS HURIA:   No, thank you, sir.   

 

SJH:   Judge? 

 

JUDGE HASSAN:   Thank you Mr Chairman.  Dr Saunders, a couple of 40 

matters, thank you.  If you could go to paragraph 4.1 just to start with, 

and there you present your summary and that commences with your 

endorsement of the adoption of a risk based approach in the Proposal as 

amended by planning conferencing, in other words a statement of 

substantial support for the Council’s Proposed Version of Risk 45 

Management. 
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 Then if I go to paragraph 5.8, and there you have got a table, 5.8A, and 

you described the theory of a risk based planning approach of applying 

more stringent policy and activity status and assessment criteria as risk 

increases.  Now, there has been quite a bit of discussion over these last 5 

few days about how to calibrate the rules to ensure that they address 

risk but not with undue cost.  Have you heard some of that evidence or 

seen it in the transcript, various questions? 

 

DR SAUNDERS:   I have only looked at Monday’s transcript and I was not 10 

able to look at all of it, I just skimmed part of Monday’s transcript. 

 

JUDGE HASSAN:   That might be enough context anyway.  I just tried – 

thought, to see how much of that you knew, but perhaps as a general 

proposition as well, you are not suggesting, are you, that across the 15 

board on applies a rigid approach to these activity classes in a plan 

depending on the scale of risk?  I will give you an example, take 

flooding. Starting with the objective in the Plan, the rationale for which 

Mr Winchester gave you some description of, and community 

resilience is certainly at the core of that, at a community scale.  Number 20 

2.  “We have a Regional Policy Statement direction regarding one in 

200, which is significantly above the typical risk management approach 

that is taken to the matter of flooding at, say, one in 50.  It is a policy 

direction which must be given effect. 

 25 

  [4.10 pm] 

 

 So thinking about that, that is an example, isn’t it, where assuming the 

position is that there can be a calculation of floor level, there may be 

some adjustments needed over time depending on modelling, but it can 30 

all be calculated out and it is a relatively confined topic.   

 

 But if one looks at the issue in terms of sustainable management it 

would have to be a very big issue in terms of community resilience to 

deal with the issue of housing stock and resilience against flooding so it 35 

is a big issue.  In terms of risk at a community scale it is a very big one. 

 

 Now, that doesn’t dictate the need for a strict activity classification for 

individual applications though, does it, at a subdivision level?  They 

could be benign because they can be relatively certainly managed even 40 

though the risk is great, would you agree with that? 

 

DR SAUNDERS:  For flooding, yes, people will be aware of the risk so part of 

that comes down to their own personal risk acceptance, knowledge and 

understanding of what it means when a one in 200 year event, for 45 

instance, occurs. Do they know how high that is and what that could 
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mean?  Their understanding that if the floor levels have been raised to 

reduce, you know, the risks to their property and that - - - 

 

JUDGE HASSAN:  But it is at a community scale too, isn’t it, sorry to 

interrupt you. 5 

 

DR SAUNDERS:   It is a community scale. 

 

JUDGE HASSAN:  But floor levels of that property on the basis of an 

objective that is set at a community scale of resilience not an individual 10 

property scale? 

 

DR SAUNDERS:   Correct. 

 

JUDGE HASSAN:   And similar for liquefaction in the sense that in the large 15 

majority of cases I think we have probably heard enough evidence to 

indicate generally the risk can be managed through sound engineering, 

design of the foundations.  Again it is an example, isn’t it, where a very 

serious risk at a community scale can be managed not necessarily 

through a very restrictive consenting regime but a more benign one, it 20 

doesn’t dictate a more significant one, does it? 

 

DR SAUNDERS:   As long as the residual risk is well understood and able to 

be managed as well.   

 25 

JUDGE HASSAN:  With that qualification you agree with that though in 

principle? 

 

DR SAUNDERS:   So the risk from flooding to life is very small.  The risk to 

property if the floor levels are raised is greatly reduced and if people 30 

are aware and understand the risks that their property may face and 

they can accept that or tolerate that then, yes.   

 

 I mean New Zealand is a very risky place to live.  If we were to say, 

“You can’t live anywhere at risk in New Zealand” there wouldn’t be 35 

that many places where we could actually live so you have to be fairly 

pragmatic about how we manage risks and development. 

 

JUDGE HASSAN:  So coming back to your table at 5.8, you are not 

suggesting by that table that if one looks at a risk and sees it as a very 40 

significant risk for the community that must be managed through the 

plan?  You are not suggesting by that table that the higher the risk the 

more we should lean towards, for instance, restricted discretionary, 

discretionary and non-complying across the board, it depends on the 

risk being managed? 45 
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DR SAUNDERS:   It depends, being risk based it depends on the risk and what 

is at stake.  So in some instances prohibited activity may be quite 

appropriate, for instance in the Port Hills. 

 

JUDGE HASSAN:   Yes, but in other words it is not just a question of the scale 5 

of the risk, it is a question of the nature of the risk and the management 

approach that can be taken to that risk under the plan, is that correct? 

 

DR SAUNDERS:  Correct.  So for flooding, if you can increase the floor levels 

then the risk is reduced to the rest of the house.  The consequence on 10 

that house is reduced. 

 

JUDGE HASSAN:   Yes, now - - - 

 

DR SAUNDERS:   So then you could have a more permissive planning 15 

provision. 

 

JUDGE HASSAN:   Yes.  Now, if we go to 9.1, thank you, for the next 

question, it is just around this precautionary principle.  I don’t want to 

spend much time on this but I just wanted to make sure I understood 20 

you correctly.  

 

 In that first sentence you start with a premise and then end to the 

conclusion which is the precautionary principle should be taken. 
 25 

  [4.15 pm] 

 

 But you are not suggesting, are you, that in all situations where that 

premise applies, the conclusion must apply, because that is not what the 

Act says, is it? 30 

 

DR SAUNDERS:   What part of the Act, sorry? 

 

JUDGE HASSAN: Well the Act is the Precautionary Approach Act, 

sustainable management principle, not a precautionary approach. 35 

 

DR SAUNDERS:  Correct, but there will be times when a precautionary 

approach, it will be appropriate to take a precautionary approach. 

 

JUDGE HASSAN:  Not always in those situations where your premise is stated 40 

though? 

 

DR SAUNDERS:   Can you give me an example please? 

 

JUDGE HASSAN:  Well, Dr Sharp’s evidence indicated caution around the 45 

issue of benefit cost analysis - - - 
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DR SAUNDERS:  Oh, yes. 

 

JUDGE HASSAN:  - - - and what we have here is acknowledgement from the 

Council that it was “qualitative”, not “quantitative”, and we have a lack 5 

of data on those matters before the Panel. 

 

 He was cautioning us about excessive use of the precautionary 

approach. 

 10 

DR SAUNDERS:  That is probably where a definition or an explanation of the 

precautionary approach and how it should be applied would be useful 

to be included so that there is clear direction on that. 

 

JUDGE HASSAN:  Thank you.  Finally, on this matter of resilience, and I 15 

think this is probably just a matter of clarification, and Mr Winchester 

has asked you about this too.   

 

 The rebuttal of Dr Seville’s evidence as to resilience, I mean, in 

essence, isn’t it the case that the matter of resilience, or the matter of 20 

risk based planning, both concepts are subject to the sustainable 

management purpose of the Act? 

 

DR SAUNDERS:  Definitely, I see them as subsets, and Treasury have actually 

got a discussion document now as part of their living standards 25 

framework which summarise it nicely, where it has got, it is not 

sustainable management but it is sustainability and then as part of that 

is resilience, and then part of that is risk management and that 

summarises it very nicely as far as the relationship goes between them.  

 30 

JUDGE HASSAN:  Yes, but an important thing for us here to consider too, is 

the objective, is the direction given by the objectives and policies of the 

Regional Policy Statement on the matter of risk management. 

 

DR SAUNDERS:   Mm’hm. 35 

 

JUDGE HASSAN:   Yes, thank you. 

 

SJH:   Leaving aside this plan and at a concept level, the risk reduction should 

be aimed at people and property? 40 

 

DR SAUNDERS:   Correct. 

 

SJH:   And the intolerability concept that we have been talking about, should 

equally apply to property as well as people, people being more 45 

important, but there is still intolerable risk for property? 
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DR SAUNDERS:   Correct. 

 

SJH:   And if you were starting with a blank sheet of paper for a plan, you 

would include both? 5 

 

DR SAUNDERS:  Yes. I mean, with some property, like for instance, hospitals 

for instance, it would be intolerable for a hospital to be destroyed. 

 

SJH:   Thank you, anything from the Panel’s questions. 10 

 

MR RADICH:   No, thank you, sir. 

 

SJH:   Thank you, Dr Saunders, you may stand down. 

 15 

<THE WITNESS WITHDREW [4.18 pm] 

 

MR RADICH:   If we may call Andrew Willis. 

 

<ANDREW PETER HEWLAND WILLIS, affirmed [4.19 pm] 20 

 

<EXAMINATION BY MR RADICH [4.19 pm] 

 

MR RADICH:   Your name is Andrew Peter Hewland Willis?  

 25 

MR WILLIS:   Yes, it is. 

 

MR RADICH:  And you are the managing director of Planning Matters 

Limited in Christchurch?  

 30 

MR WILLIS:   Yes. 

 

MR RADICH:  And you have a statement of evidence dated 20 February 

2015? 

 35 

MR WILLIS:   Correct. 

 

MR RADICH:   And you confirm that to be true and correct? 

 

MR WILLIS:   Yes. 40 

 

MR RADICH:  Would you please provide a summary of your evidence and at 

the end of that, I will ask you some questions about the Panel’s 

questions in its Minute. 

 45 

MR WILLIS:  Sure, so to my summary. 
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  [4.20pm] 

 

 The Crown sought a number of amendments to the Natural Hazards 

Proposal. In my evidence I noted the following changes sought: More 5 

accurately give effect to the Canterbury Regional Policy Statements, to 

better provide for infrastructure, to ensure usability and clarity, reduce 

consenting requirements and include non-regulatory methods. 

 

 The version of the Natural Hazards Proposal agreed at the planning 10 

caucusing in my view is a significant improvement than the notified 

version of the proposal. 

 

 In my evidence I have posed comments on specific plan revisions in 

order to address the desired amendments where in my opinion the 15 

version of the proposal agreed at the planning caucusing, could be 

improved. 

 

 In my evidence I assessed the statutory plans of most relevance to the 

Crown and its submission. These are the Recovery Strategy for Greater 20 

Christchurch, the Land Use Recovery Plan and the Canterbury 

Regional Policy Statements, the Recovery Strategy Guides for 

Rebuilding/recovery of Greater Christchurch. The Canterbury 

Earthquake Recovery Act requires the district plan must not be 

interpreted or implied in a way that is inconsistent with that strategy. 25 

 

 Sections 4 and 5 of the strategy are the sections that explicitly refer to 

natural hazards. In my opinion, the Natural Hazards Proposal is 

amended to the caucusing, is not inconsistent with recovery strategy 

statements on natural hazards. And I consider this because the Natural 30 

Hazard Proposal draws on sound and technical advice on natural 

hazards and climate change to address natural hazard risk to life and 

properties required under that strategy. 

 

 The Land Use Recovery Plan sets out a number of actions and puts 35 

land use policies and rules in place to assist rebuilding and recovery of 

communities disrupted by the earthquakes.  

 

 The Earthquake Recovery Act requires persons exercising functions 

and powers under the RMA in relation to the district plan must not 40 

make a decision or recommendation and inconsistent with the recovery 

plan. In my opinion, the Natural Hazards Proposal implements sections 

42 and 43 of the Land Use Recovery Plan, which require the Council to 

provide for the protection of people from natural hazard risk and 

support the provision of geotechnical information to the Canterbury 45 

geotechnical database. 
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 In my opinion, the Natural Hazard Proposal generally sets out a clear 

planning framework, defining areas subject to natural hazards and 

specifying how activities in those locations should be managed as 

required under the LURP, and as such in my opinion is not inconsistent 5 

with the LURP. 

 

 Terms of the Canterbury Regional Policy Statement: At chapter 11 of 

the RPS it sets out the planning framework at the regional level for the 

management of natural hazards. And the RMA states “the district plans 10 

must give effect to the RPS”. The Crown submission on the natural 

hazard proposal sought a number of changes to ensure the proposal 

accurately gives effect to the RPS. 

 

 While the planning caucusing generally address these, in my opinion 15 

the Natural Hazard Proposal could be improved to more accurately give 

effect to the high order document in the areas subject to flooding in a 

one in 200 year event. 

 

 And in my evidence I looked at policy 11.3.2 which sets out how 20 

subdivision use and development is to be managed in areas subject to 

inundation in a one and 200 year event. 

 

 And I noted in my evidence that the policy covers or states, “Any new 

subdivision use and development excluding critical infrastructure, shall 25 

be avoided unless there is no increased risk to life in subdivision use or 

development is a type that is not likely to suffer material damage in an 

inundation event is ancillary or incidental to the main development or 

meets all the following criteria”, and the statement refers to new 

buildings have the floor level will meet that in a (INDISTINCT 3.57) 30 

peer flood design and talks about hazardous substances and other 

matters. 

 

 I also note in the explanation, reasons and explanation to the policy, 

that it states that, “In addition, ancillary buildings, including small 35 

additions to existing buildings, and development incidental to an 

existing use are acceptable where there is no increased risk to life”. So I 

looked at the Council’s Natural Hazards Proposal and in my opinion 

policy 5.3.4 is currently worded in the planning caucusing version, 

does not expressly cover ancillary or small building additions, I state 40 

how these are to be treated. Rather it appears to require floor levels for 

all new buildings or additions, has met the one in 200 year level event. 

 

 It from my opinion it does not accurately and clearly translate and fully 

give effect to RPS policy 11.32 45 
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 I also noted in looking at the rules, which cover earthworks and 

identified and floor level and fill management areas, and they actually 

do provide floor as permitted activities small additions, garages and 

other structures. 

 5 

  [4.25 pm] 

 

 So in my opinion, the rules are consistent with the RPS Policy’s 

direction, but the Policy itself within the Natural Hazard Proposal is 

silent on those matters that those rules address. 10 

 

 So in my opinion, Policy 534 in the Natural Hazards’ Proposal would 

benefit from amendment to more accurately align with the RPS and the 

proposal’s implemented rules and explain more clearly what is to be 

done and where it applies and I’ve provided a reworded version in my 15 

evidence and I believe that was presented by Mr Radich as well as part 

of the Crown’s evidence, track changes version. 

 

 The key changes that I made were to introduce the words “significant 

additions to buildings”, because really that’s what we are talking about. 20 

The rules allow for garages and small additions. I also added the words 

“they are likely to suffer material damage” because, really, that’s what 

the RPS policy talks about. It is those buildings that are likely to suffer 

damage. Buildings that are not structures that do not have to meet the 

one in two hundred year floor level events under the RPS. 25 

 

 I also looked at existing infrastructure and in its submission the Crown 

noted that the provision of infrastructure was a fundamental 

cornerstone of recovery and development and that the efficient and 

effective use of existing infrastructure and provision of new 30 

infrastructure must be provided for. It was suggested at planning 

caucusing, but not agreed, that clauses be added to Policies 5.5.1, 

which deals with areas subject to potential cliff collapse, Policy 5.5.2, 

which covers areas potentially effected by rock fall and boulder roll.  In 

Policy 5.5.3 areas potentially affected by mass movement to provide 35 

general policy support for the repair, maintenance and ongoing use of 

existing non-critical infrastructure, including strategic infrastructure.  

 

 I support, expressly clarifying policy position for these types of 

infrastructure and in my evidence I’ve listed a number of reasons. The 40 

existing policies address infrastructure in the same way as development 

is more susceptible to life safety risk, such as dwellings. Infrastructure 

may have functional and locational constraints, requires it to be located 

in areas subject to natural hazards. Explicit reference to existing 

infrastructure with supportive of decision maker, to balance the risk 45 
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profile of the site and activity against the need to maintain and repair 

existing assets. 

 

 While the repair, maintenance and use of existing infrastructure is 

provided for under these policies where life safety risk is shown to be 5 

tolerable, in my view an explicit statement covering existing 

infrastructure will provide greater certainty and clarity and help avoid 

interpretational risk. And this is consistent, in my view, with the need 

to provide clarity of outcomes and direction as anticipated by the 

Statement of Expectations. 10 

 

 Explicit reference to existing infrastructure, in my view, would also 

provide greater internal consistency with the relevant Rule 5.10.1 if it 

expressly addresses the repair and maintenance of infrastructure.  

 15 

 I also noted that infrastructure and strategic infrastructure differ from 

critical infrastructure, which is already covered in Policy 5.2.2. Critical 

infrastructure means infrastructure necessary to provide services which, 

if interrupted, would have a serious effect on communities or a wider 

population and requires immediate reinstatement. As such, local 20 

infrastructure and private infrastructure is generally excluded from this 

and I note that local roads are expressly excluded from critical 

infrastructure.  

 

 I did propose an alternative to amending policies 5.5.1, 5.5.2 and 5.5.3 25 

by simply rewording and reworking the critical infrastructure policy 

5.2.2 to cover off infrastructure generally in this chapter. And, I think,  

in my view, that’s a cleaner and simpler solution. 

 

 I also looked in my evidence at usability and clarity. The Natural 30 

Hazards’ Proposal is amended to the planning caucusing and in my 

view is much clearer, and that is consistent with the Statement of 

Expectations requirement for objectives and policies. It clearly states 

the outcomes that are intended and use clear and concise language.  

 35 

 In my evidence I note an additional area where improvements can be 

made and this refers to Policy 5.4.2b, which is the management of 

geotechnical risks on flat land. And I noted in there that it introduces 

the term “reasonable use” at the end of that policy. 

 40 

  [4.30 pm] 

 

 As set out in the Crown’s submission it is not clear from the policy 

what a reasonable use is and I note this is not defined in the 

replacement plan.  I wondered if it was a reference to a reasonably used 45 

test under section A5 of the RMA.  If it was not in my opinion this 
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policy should be amended to refer to its anticipated uses instead of 

reasonable use, this alternative wording avoids a reference to an 

unclear term. 

 

 I also explored consenting requirements and I note that at that clause 5 

A1 of the statement of expectation refers to the intention to reduce 

significantly compared with existing plan reliance on resource consent 

processes.   

 

 The application of rules 5.8.1.2 and 5.8.3.7 the floor level and fill 10 

management areas outside of the fixed minimum floor overlay require 

new buildings and does not meet the relevant minute standards to apply 

for restricted discretionary consent principally in order to set an 

appropriate floor level, the natural hazard proposal amended for the 

planning caucusing includes amendment to the effect that where the 15 

applicant accepts minimum floor level provided by the council, no 

further matters need to be considered. 

 

 In my opinion, this amendment will simply the required resource 

consent application however I consider the council should also explore 20 

procedural as opposed to a plan change as such creating a simple pro 

forma type application form for these resource consents to further 

reduce the burden upon applicants. 

 

 In my evidence I also explored non-regulatory methods. In its 25 

submission on the natural hazards proposal the Crown sought that the 

proposal includes non-regulatory methods in addition to the regulation 

to protect the policies. 

 

 I consider that there are instances where the natural hazards proposal 30 

would benefit from non-regulatory guidance outside of the plan in 

order to aid understanding of the issues in the planning approach and to 

provide additional management options.  In particular, guidance and 

alternative mitigation options should be provided in instances where 

building to the 100 or 200 year AEP event floor level is not required 35 

under the proposal or not practical.  This guidance should simply be 

referenced in the introduction or as a note in rules 5.8.1.1, 5.8.3.1 and 

made available by the council.   

 

 So in conclusion, in my opinion the revised natural hazards’ proposal 40 

agreed at the planning caucusing is a significant improvement on the 

notified version of the proposal.  The minor suggestions and changes 

are proposed in my opinion improve the provisions by seeking greater 

internal consistency and external consistency and clarity. 

 45 
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 I consider that by consenting non-regulatory methods suggestions will 

support achieving successful management from natural hazards in the 

district. 

 

MR RADICH:   Mr Willis, thank you for that.  Can I ask you please to have a 5 

look at the minute the Panel has issued which I think you have there 

with you, do you? 

 

MR WILLIS:   Yes, I do. 

 10 

MR RADICH:   If you look at page 3 of the minute and the questions there at 

paragraph 4 are you able to offer assistance on those questions? 

 

MR WILLIS:   Certainly. 

 15 

MR RADICH:   Thank you. 

 

MR WILLIS:  Paragraph 4 and 4A concerns the changes necessary to objective 

5.5.1 or objective 3.3.6 so I guess in my view I consider that objective 

3.3.6 can actually replace 5.5.1.  I consider this because the strategic 20 

directions’ objective appears to cover more accurately what chapter 5 

seeks to deliver. 

 

MR RADICH:   Can you just pause for a minute and I think that might be just 

for the record in fact 5.1.1 I think it says 5.5.1 there but I think we are 25 

talking 5.1.1? 

 

MR WILLIS:   Thank you. 

 

MR RADICH:   Thank you. 30 

 

MR WILLIS:   I think it more accurately covers what chapter 5 sets to deliver 

and covers it in more detail.  In my view it would be unhelpful to have 

3.3.6 and a separate 5.1.1 that said something less or something 

inconsistent.  I think we talked and Ms Carter referred to as well that I 35 

guess the level or the level of the objective and where it sits in my view 

would be normal planning practice to have a higher level objective in 

the strategic directions and a more detailed level objective within the 

natural hazards proposal.  In this instance the strategic directions 

proposal objective is at a significant level of detail in my view and it 40 

would be more appropriate to sit in proposal 5. 

 

 As Dr Saunders covered she questioned the use of the word 

unacceptable and I also think it would clarify what this means either in 

the introduction explanation or subsequent policies. 45 
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  [4.35 pm] 

 

MR RADICH:   Thank you. 

 

MR WILLIS:   So I looked at 4B. 5 

 

MR RADICH:   Yes. 

 

MR WILLIS:   Which relates to or refers to the proper interpretive relationship 

between objective 3.3.6 and those in objectives and policies in 10 

chapter 5.  In my view I prefer, as consistent with the planning 

caucusing, that all the proposal 5 provisions are contained within 

proposal 5.  I think there is value in reading them together, it helps the 

linkages between the objectives, policies and rules of the chapter. 

 15 

 If objective 3.3.6 replaces 5.1.1, as I have indicated I think it should, 

then there was no longer any interpretative relationship matters to 

consider. 

 

 If the objective is to remain in 3.3.6 and something else be written in 20 

5.1.1 then my preference is not for that particular matter to be 

hierarchically above those in chapter 5 for the reason I have already 

given. 

 

 Paragraph 4C refers to the word “reduced” and I note that Dr Saunders 25 

has already responded to that.  In my opinion reducing risk is reducing 

or making less like the magnitude of the impact or consequence of 

natural hazards and the likelihood of this impact occurring. 

 

MR RADICH:  Thank you, and looking now to paragraph 8 of the Minute, can 30 

you help on questions A and B there? 

 

MR WILLIS:   Certainly.  Paragraph 8A1 refers to what degree can and should 

the policies be explicit as to their rationale for the rules.  In my opinion 

the answer depends somewhat on style choice and I guess what is fit 35 

for purpose in terms of the plan drafting. 

 

 Ideally the reader should be able to determine from the plan the 

rationale for the rules.  This can be, in my view, in the policy or by way 

of a note to the policy or statement or even an additional schematic in 40 

the plan which sets out the relationships. 

 

 In terms of 8A2, which refers to the results intended to be achieved by 

the related rules.  In my opinion it is helpful for the plan again to 

explain the results to be achieved.  This can be by way of anticipated 45 
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environmental results, reasons for the rules or similar in addition to the 

policies or could be in the policy. 

 

 In my view it is probably easier to explain the intended results outside 

of a policy to avoid overly complicated drafting but I note that it can be 5 

done in the policy if required, and if there are some clever drafters.  

 

 In terms of 8B, which is to what extent should such matters be included 

in policies as opposed to explanatory text.  In my opinion location in 

the policy all explanatory text can both be acceptable.  However, I note 10 

that explanatory text is just that, ie an explanation, unlike a policy it is 

not the matter that is implemented by the rules or weighed up by the 

decision maker, such as under section 104D of the RMA.  If the matter 

being covered is critical and to be implemented then ideally it should 

be in the policy.   15 

 

 I note that the RPS contains detailed policies which are prescriptive as 

to outcomes, such as policy 11.3.2.  This policy expressly specifies the 

level of flood hazard in the rules that the rules to need to manage for 

and in this instance that was considered appropriate in order to ensure 20 

achievement of the desired outcomes. 

 

 Paragraph 16A and B cover double regulation in rule 5.10 and it is 

appropriateness. The example given is restrictions on subdivision and 

buildings or structures.  In my opinion these are different activities with 25 

potentially different risk profiles and they can occur together or they 

can occur separately.  If only buildings were managed then subdivision 

could occur and create an expectation of development potential that 

does not exist.  If only subdivision was managed buildings on existing 

sites where subdivision was not proposed would not be managed.   30 

 

 And I expect that there could be instances where subdivision is 

acceptable, such as boundary adjustment while new buildings are not.  

In my opinion this is the application of risk management approach 

whereby the planning response is tailored to the likely risk. 35 

 

 Paragraph 16C and D refer to double regulation between restricted 

discretionary activity rule criteria in rule 5.8.3.2 and other rules and the 

appropriateness of this.  As I understand it rule 5.8.3.2 is the only rule 

controlling filling and excavation in the Floor Level and Fill 40 

Management Area in commercial and industrial zones.   

 

 I understand there is no corresponding rule in the earthworks or general 

chapters for this location.  That was the explanation that was given to 

me during planning caucusing.  And as such the assessment matters are 45 
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purposefully broader than for only for natural hazards and I would hope 

that there is no double regulation once the phase 2 chapters are notified. 

 

 In terms of paragraph 21A and B.  I refer to the appropriateness and 

viability of permitted activity regimes involving certification. A very 5 

good question, I note that this approach is already proposed in the 

Natural Hazards’ Proposal itself, and it’s proposed under Rule 5.8.2.1, 

Fulfilling Excavation. 

 

  [4.40 pm] 10 

 

 And in that rule a geotechnical engineer can sign off or certify certain 

repairs as a permitted activity.   

 

MR RADICH:  So just pause there so we can find it, because it is quite a useful 15 

example.  If you look at the yellow version, the Crown’s version at 

page 23, you might have a slightly different version there Mr Willis, so 

I suspect that is Ms Carter’s. 

 

 But if you can find that, and you are looking, as I understand it, if we 20 

go back a couple of pages to page 19 in the Crown version, 5.8.2.1, and 

then we roll forward to what is, I think, K, is that right, on the right 

hand column? 

 

MR WILLIS:   K, yes.  25 

 

MR RADICH:   It’s got a line through it, but I think it’s “K”.  

 

MR WILLIS:   Yes, “K” yes.   

 30 

MR RADICH:   And this is talking about where land repaired and earthworks 

are designed and supervised or certified by a Chartered Professional 

Engineer, and did that then bring in through the operation of this rule 

the table that you’ll find on page 25, and can you just perhaps just 

explain how that works briefly. 35 

 

MR WILLIS: That is my understanding of how this rule works. My 

understanding is that where those matters, such that it’s designed by a 

geotechnical engineer, and the engineer provides that information as 

required within three months, as set out in the rule, that the activity, 40 

Table 2 applies, and there are a different set of standards as a permitted 

activity that would apply where it has been certified by a professional. 

 

 So I think that’s an existing example in this chapter where there is I 

guess the option for permitted activity through certification.   45 
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MR RADICH:   Thank you. 

 

MR WILLIS:  So regarding its appropriateness or rock fall and flooding, I am 

not a technical expert in these matters, but I expect it could be explored 

further, and I expect it could be explored also for liquefaction where 5 

some of the assessments in rule 5.9.2, such as those covering ground 

strengthening are already currently subject to the permitted certification 

pathway that we have just discussed.   

 

 In terms of paragraph 10(a) and (b) and (c), which refer to permissible 10 

controlled activity rules, given capacity to relevant technical 

assessments as a performance standard in situations where these are 

sufficient, I think these can be done and should be further explored for 

flooding on the floor management area, and especially for as a 

controlled activity status.   15 

 

 I understand the floor level is determinable and certain, it is measurable 

and there is no value judgement in terms of whether you meet it not.  

What is uncertain though is that you are not able to tell as a landowner 

looking at the plan if you are permitted or not, and that is the 20 

uncertainty element as part of that. 

 

 In terms of paragraph 13 around rock fall, I have not comments to 

make on that, I am not comfortable commenting on those questions.   

 25 

 In terms of paragraph 17, I think it seeks legal submissions and legally 

developed forward policies be framed.  I am not a lawyer, but I think 

that yes, it is entirely legally valid for policies to fully implemented by 

non-regulatory methods. And understand policy 5.2.7 awareness of 

natural hazards is currently intended to be implemented by non-30 

regulatory methods.  

 

SJH:   Good, thank you. 

 

MR RADICH:   Thank you very much, please now answer any questions my 35 

learned friend might have for you? 

 

SJH:   Mr Winchester? 

 

<CROSS-EXAMINATION BY MR WINCHESTER [4.44 pm] 40 

 

MR WINCHESTER:  Thank you, sir. That was very helpful.  I don’t have 

much now.  Let’s see, now, you have seen Ms Carter’s rebuttal 

evidence and the changes that she is volunteering, and you would 

agree, wouldn’t you, that that’s between your preferred version and 45 
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hers, the differences are reasonably limited and you are pretty close 

together, aren’t you? 

 

MR WILLIS:   I think I would be mindful of some of the things that I have 

heard today, and I think that there is an opportunity to further explore 5 

areas where further improvement can be made.  In terms of where I got 

to the on the basis of the planning caucusing and from what further 

changes that I noted, then that should be made in the basis, and also 

relative to what Ms Carter has done, then yes we are quite close. 

 10 

  [4.45 pm] 

 

MR WINCHESTER:   Yes. Well I might just ask you some questions on some 

of those areas where there is a little bit of difference left, and the first of 

them relates to the issue of infrastructure, and you have dealt with that 15 

in section 7 of your evidence. 

 

 Now, let us see, which version – got Ms Carter’s version is attached to 

her rebuttal statement and yours is exhibit 2, and we are looking at 

policy 5.2.2, and as I read it the remaining difference there relates to 20 

paragraph C of that policy.  And your preference is, wording which 

says “recognise the benefits of existing infrastructure and the need for 

its repair, maintenance and use in areas affected by natural hazards”, 

and that remains your view? 

 25 

MR WILLIS:   Yes, it does. 

 

MR WINCHESTER:   And what Ms Carter has proposed is recognise the 

benefits of critical infrastructure, including where appropriate the 

ongoing use, maintenance and upgrading of critical infrastructure, so 30 

bearing in mind minor differences in style in terms of the general 

thrust, the real difference there is, you want to recognise existing 

infrastructure whereas Ms Carter wants to limit it to critical 

infrastructure. 

 35 

MR WILLIS:   Correct. 

 

MR WINCHESTER:   And just thinking about that, is it the case that you are 

saying that critical – sorry, existing infrastructure and that includes 

things like roads and pipes, all those sorts of things, the benefits need to 40 

be recognised even if they are in a significant natural hazard area? 

 

MR WILLIS:   I believe so, and also I believe that the – I do not see that there 

is a different risk profile between what is called “critical infrastructure” 

and “regular infrastructure”. 45 
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MR WINCHESTER:   You do not think that there will be instances where, for 

example, in terms of the issue of repair or maintenance, say of damaged 

infrastructure, a damaged road that your preferred version might in fact 

introduce too much encouragement where such infrastructure should 

never be repaired or maintained, what if it is in an area where it is 5 

really significantly affected by a risk of natural hazard? 

 

MR WILLIS:   The wording that I am talking about is simply “recognising the 

benefits of”, it is not saying, “They should be automatically repaired”, 

and I am not seeking changes to the rules which refer or cover 10 

infrastructure. It is simply providing policy support to recognise that 

there are other types of infrastructure, not just critical, that may have a 

similar risk profile, and that may support or I guess supply private 

dwellings, where in the private dwellings themselves are not subject to 

risks, they may be a long driveway, it maybe some pipes from the road, 15 

and also local roads are not covered by critical infrastructure. 

 

MR WINCHESTER:   And the distinction we are dealing with here in terms of 

“critical” as opposed to “existing infrastructure” is that, in terms of the 

policy approach that Ms Carter is recommending, effectively critical 20 

infrastructure has to be there, it does not have any other choice, and 

you do not see any distinction between recognising the benefits of 

critical infrastructure in that instance as against infrastructure 

generally? 

 25 

MR WILLIS:   I think I see the benefits of recognising critical infrastructure. 

All I am trying to do with these changes is to broaden that out to also to 

just cover infrastructure generally. 

 

MR WINCHESTER:   Thank you. Now there is a provision which has received 30 

a bit of attention and it is at your version of chapter 5 in exhibit 2, it is 

at page 18, in rule RD5, so it is a restricted discretionary activity rule of 

5.8.1.2 which deals with the activities located in floor level and fill 

management areas, and in the submissions of my learned friend 

Mr Radich, he has identified item D of that particular rule as potentially 35 

requiring reconsideration in that it may not sit comfortably there and it 

should be stripped out. Now you haven’t identified that yourself. Have 

you reconsidered whether that particular consideration is appropriate in 

this context? 
 40 

  [4.50 pm] 

 

MR WILLIS:   No, I haven’t reconsidered that, no. 

 

MR WINCHESTER:   And the evidence you’ve given to the Panel today is that 45 

to the extent that you’re understanding is that these rules are stand-
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alone rules, which are contained within this Chapter and are not going 

to be replicated in terms of the sorts of considerations that they 

introduce in other chapters. Do you have a level of comfort about that 

particular restrictive discretionary factor remaining? 

 5 

MR WILLIS:  That was the explanation that was given to me, as I recall in the 

planning caucusing was that this rule was in here because it was filling 

an explanation in a flood management area and it, necessarily, covers 

natural hazards matters, but it covers other matters, too, because this 

rule will not appear in other chapters. That is my understanding. If that 10 

is the case, then there isn’t duplication and it is appropriate to cover 

these other matters here. However, if it was to appear in another 

chapter, such as General chapter or Earthworks, then I would probably 

want to revisit that. 

 15 

MR WINCHESTER:  Yes, thank you. Now, we talked about the relationship 

between Objective 5.1.1 and 3.3.6 and your evidence on that point was 

helpful. You’re not suggesting that there be no objective in relating to 

natural hazards in the Strategic Directions chapter, simply that 5.1.1 

comes out. Is that my understanding? 20 

 

MR WILLIS:   Correct. I’m happy for there to be a natural hazards’ objective 

in Strategic Directions. I think the Panel reasoned in their decision on 

Strategic Directions that that was required and I agree with their 

decision. I guess, what I’m saying is what does that then mean for 25 

proposal 5. 

 

MR WINCHESTER:   Yes, thanks for that clarification. I just wanted to make 

it clear where you thought the objective should sit in the Natural 

Hazards’ chapter or comfortably in the Strategic Directions chapter, 30 

and you’ve clarified. Thank you. You’ve answered my questions in 

terms of certification, so thank you, Mr Willis. 

 

SJH:   Thank you. Dr Mitchell. 

 35 

DR MITCHELL:  Thank you, sir. Good afternoon, Mr Willis. I’ve just got a 

couple of questions for you, please. Just dealing firstly, with matters of 

principle rather than specific drafting matters. You agree with the 

proposition that duplication of regulation between the Natural Hazards 

chapter and the rest of the Plan is undesirable and should be avoided, as 40 

a general proposition? 

 

MR WILLIS:   I think I’d like to see a clear Plan where the relevant rules are 

located in one place, if possible. 

 45 
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DR MITCHELL:  Do you accept the proposition that matters that are addressed 

in the Natural Hazards’ chapter should directly relate to the 

management of the natural hazard rather than the wider environment? 

 

MR WILLIS:   I think I would prefer to start at that position. I would then be 5 

mindful of looking at the overall plan as a whole. Would it make more 

sense to bundle other key rules into that chapter so that those matters 

are clearly understood or can be followed by the reader. So, such that if 

it’s a geographical area, it may be more appropriate to put it in this 

chapter. But I would start at the position that duplication is not good. 10 

 

DR MITCHELL: Right. Thank you. In terms of the Strategic Directions 

chapter, the Crown was at pains to point out how regulations should be 

minimised, the use of activity status should be used as far as up the 

hierarchy as it is possible to go. Your evidence in the Crown’s case for 15 

that matter seems to be fairly soft on that and I mean particularly in 

relation to anything that is not permitted as an RDA, generally 

speaking, with a great big long list of things over which discretion is 

reserved. 
 20 

  [4.55 pm] 

 

 Have you given any consideration to much greater use of either 

controlled activity status or some more creativity around permitted 

activity standards? 25 

 

DR MITCHELL:   Yes, and I think those are the very questions that the Panel 

asked us to explore, and I think certainly in terms of setting the 

minimum floor level in the egg white area, I think that is appropriate to 

be explored in there, that potentially that could be a controlled status. 30 

 

DR MITCHELL:   All right, and just finally, I think there is a general 

acceptance that, if we are talking about the rock fall areas and where 

we are talking about life, the areas that are in area 1, whether it be rock 

fall or mass movement, that is where there is an intolerable risk to life. 35 

 

 Would you agree then that for the area 2, eg, the one that is below that 

line, if there was any suggestion that risk there was intolerable, it would 

be entirely inappropriate to have a discretionary activity classification 

for virtually all the key activities that are contemplated there.  And to 40 

be more specific, the activity tables in both yours, the caucusing 

version, and Ms Carter’s version of rules in chapter 5.10 in activity 

areas 2, everything is pretty much a discretionary activity. 
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 If there was any suggestion that that was a zone where effects were 

intolerable, you would not be contemplating a discretionary activity 

standard there, would you?  

 

MR WILLIS:   It seems as I read it and I have not deliberately focused on the 5 

activity status of activities within this rule, but as I understand it, it 

would appear from looking at it that there is a lower level of risk or 

lower level that we are managing for in the management 2 areas, given 

the status that - - - 

 10 

DR MITCHELL:   No, that is not quite what I mean, that is a helpful answer, 

but it is not quite for my question.  My question is if there was any 

suggestion that the risks from those hazards was intolerable, you would 

not have, or you could not from a planning point of view at least, 

contemplate a discretionary activity status there, could you? 15 

 

MR WILLIS:   There has been a lot of discussion around defining what is 

intolerable, and I think that is still a matter of debate, so if the 

definition of intolerable was one consistent definition or explanation, 

then I would anticipate that these should be similar. 20 

 

 If intolerable could be, in the circumstance this is intolerable, however, 

in this circumstance, it could be something else, then you would expect 

to see a different approach. 

 25 

DR MITCHELL:   No, that is not quite my question either.  Just using the 

common definition of what is considered to be intolerable, that is 

something that is not considered acceptable, not tolerable.  You could 

not as a matter of common sense and application of what a 

discretionary activity is, say that something that was in an area that was 30 

zoned for an activity to be intolerable, could have an activity 

classification or discretionary, could you? 

 

MR WILLIS:   I expect not. 

 35 

DR MITCHELL:   Thank you, sir, that is all I have got. 

 

SJH:   Ms Dawson. 

 

MS DAWSON:   No, thank you, Mr Willis, my questions have all been asked. 40 

 

SJH:   Judge. 

 

JUDGE HASSAN:   Thank you, Mr Chairman, Mr Willis, could you go back 

please to your version of the planning provisions proposed at page 18.  45 

Just tell me when you are there.  Exhibit 2. 
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SJH:   It is exhibit 2, it will be behind you. 

 

JUDGE HASSAN:   So just tell me when you are there. 

 5 

MR WILLIS:   Page 18? 

 

JUDGE HASSAN:   Yes, thank you.  I want to ask you about that paragraph D 

but before I do so, I wonder if the clerk could put up on the screen page 

57 of the Decision on Strategic Directions. 10 

 

 So if you go to paragraph 224, scroll down, Mr Willis, I want you to 

read to yourself paragraph 224. Just tell me when you have. 

 

  [5.00 pm] 15 

 

MR WILLIS:   Yes, I have read that. 

 

JUDGE HASSAN:   And that was under the heading “natural and cultural 

environment”, does paragraph D on your page 18 deal with that topic? 20 

 

MR WILLIS:   Can I have that back from, the paragraph - - -  

 

JUDGE HASSAN:   Yes. 

 25 

MR WILLIS:   - - - please? 

 

JUDGE HASSAN:   It is just on the screen there. 

 

MR WILLIS:   No, no, (INDISTINCT 0.43) Strategic Directions, I have this 30 

one in my hand. 

 

JUDGE HASSAN:   So based on the screen, 224, paragraph 224 of the 

decision. 

 35 

MR WILLIS:   That one, thank you 

 

JUDGE HASSAN:   So there the Panel was making clear that the writer that 

had put into its decision on this topic, was with the emphasis as to the 

need for detailed evidence from relevant disciplines, not simply 40 

planning evidence - - -  

 

MR WILLIS:   Mm'hm. 

 

JUDGE HASSAN:   - - - on those matters. 45 
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 In terms of the evidence that is before the Panel, can you point to any 

evidence in the areas in regard to paragraph D? 

 

MR WILLIS:   I cannot point you to any evidence in that, sir. 

 5 

JUDGE HASSAN:   So on the issue of double regulation, and in view of the 

requirements of section 32 and our decision, what do you think is the 

best approach for the Panel to approve that paragraph at this stage or 

delete it for consideration at the time the general chapters come 

through? 10 

 

MR WILLIS:   I think you could do either, as long as it only occurs once. 

 

JUDGE HASSAN:   Well on the basis of section 32, what foundation evidence 

does the Panel have other than planning evidence on those topics? 15 

 

MR WILLIS:   None that I am aware of. 

 

JUDGE HASSAN:   So you maintain your earlier answer? 

 20 

MR WILLIS:   As I suspect we could defer that. 

 

JUDGE HASSAN:   Now I want to talk to you now about just the topic after 

that frightening question, I want to go to paragraph 9.3 of your 

evidence please, and – at this point in time I have lost it – the concept 25 

of a streamlined simplified cost-effective consenting process, I wonder 

if you can help at this stage or you may say “you may need to reflect on 

it and help us at the relevant stage”, but one was considering the 

elements of what you mean because you do not really elaborate much 

further. 30 

 

 In looking at a consenting process, are you saying that your opinion 

relates to activity classification for a start, ie, control versus restricted 

discretionary, it goes to the question of streamlining. 

 35 

MR WILLIS:   I think I am actually saying both, I think – what – and also 

bearing in mind the questions of the Panel’s also ask, I think it is 

appropriate to explore both. In this particular instance I am saying, the 

decision that where we got to in planning caucusing was trying to 

simplify a restricted discretionary activity consent by simply having 40 

one matter to consider and I have talked about how if that was the one 

matter that you considered, you can have a pro forma form and it could 

be expedited. 

 

JUDGE HASSAN:   Now in terms of the pro forma form I am particularly 45 

interested in that issue, can you capture a little bit more clearly what 
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you mean, in the sense that, an application is required to follow for 

instance the fourth schedule of the Act, the requirements of the Act, 

guided and directed by the Plan in various ways, but to what extant can 

we be created about pro forma? Are you referring for instance to the 

potential for some approach to that application, for instance, what is set 5 

up in the Council website, how one approaches an application? 

 

MR WILLIS:   Yes. 

 

JUDGE HASSAN:   Can you describe what you mean a little bit more clearly 10 

or would you prefer to have more time to reflect on that? Because it is 

particularly important that we get clarity on these things. 

 

  [5.05 pm] 

 15 

MR WILLIS:   What I had in mind was a template that could be provided on a 

Council website, it could be downloaded which said boxes form fields 

that would be filled in which directed you to provide just the bare 

minimum requirements to submit that as an application, that is what I 

had in mind. 20 

 

JUDGE HASSAN:  Does the question of assessment criteria and the various 

ranges of things that one must assess impact on how pro forma you can 

be?  For instance if the criteria deal with matters that can be dealt with 

somewhere else such as what we have just been discussing but the 25 

application is confined to this particular topic of natural hazard 

mitigation leaving aside whether the plan also requires consent for 

archaeological purposes or something to another part of the plan but if 

one is dealing with an application finding oneself in a category where 

those other issues do not trigger any requirement for consent. 30 

 

 Wouldn’t your idea of a pro forma approach be assisted if these criteria 

for assessment were narrowed to the matters of engineering scoping 

and design? 

 35 

MR WILLIS:   Yes. 

 

JUDGE HASSAN:   Do you see a streamline process is also pertaining to who 

processes your application and their relevant expertise? 

 40 

MR WILLIS:   That could be one of the solutions, yes. 

 

JUDGE HASSAN:  Are you familiar enough with the Council approach to 

urban design and the urban design approval panel that works in 

Christchurch? 45 
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MR WILLIS:   I am familiar with it, yes. 

 

JUDGE HASSAN:   Now not suggesting it would be templated across here but 

with that idea in mind do you have any views about how the advice that 

is provided to the applicant and/or those that are delegated or assigned 5 

responsibility for instance a Panel of experts that might be assigned to 

the Council for these things?  Are those things that could be considered 

or what you like to give further thought to those things? 

 

MR WILLIS:   I have seen an urban design panel in action and in my view it is 10 

very much a helpful advisory role.  It in many way goes well beyond 

what is simply required to meet the requirements of the matter at hand.  

In that terms with that example I think, I guess there would need to be a 

clear set of expectations around what their role would be. 

 15 

JUDGE HASSAN:   It would need to be designed for this purpose not assumed 

that the other model applies? 

 

MR WILLIS:   Yes. 

 20 

JUDGE HASSAN:  Do you have any thoughts at this stage on how the process 

might be designed to be the spoke to this issue in terms of how it is 

processed and how it is determined. 

 

MR WILLIS:   No, I have not. 25 

 

JUDGE HASSAN:  Thank you. Thank you Mr Willis, I think you have 

answered my questions. 

 

SJH:   Thank you, Mr Winchester anything from the Panel’s questions? 30 

 

MR WINCHESTER:   No sir. 

 

SJH:   Mr Radich? 

 35 

MR RADICH:   Or me, no sir, thank you. 

 

SJH:   Thank you, Mr Willis, you may stand down.   

 

<THE WITNESS WITHDREW [5.08 pm] 40 

 

SJH:   We will adjourn to 9.30 tomorrow morning, Mr Radich just remind 

witnesses that highlight packages are not reading selected paragraphs. 

 

MR RADICH:   Thank you, sir.   45 
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MR WINCHESTER:   Sir, as a matter of courtesy I was intending to seek leave 

not to attend tomorrow morning and Mr Pizzey will handle matters, is 

that acceptable? 

 

SJH:   Yes, of course. 5 

 

MR WINCHESTER:   Thank you, sir. 

 

SJH:   Thank you. 

 10 

MATTER ADJOURNED AT 5.08 PM UNTIL 

FRIDAY, 6 MARCH 2015 


