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DAY 5 – 6 MARCH 2015 
 

  [9.29 am] 

 

SJH:   Good morning.  Thank you, Ms Walsh? 5 

 

MS WALSH:   Good morning, sir.  So these opening submissions are 

presented on behalf of Te Rūnanga o Ngāi Tahu and Ngāi Tahu 

Property Limited.  Ngāi Tahu generally supports the expert planners’ 

conference version of chapter 5 where relevant to its submissions. 10 

 

  [9.30 am] 

 

 There are some exceptions.  There are two exceptions in relation to the 

evidence of Timothy Vial which relate to the effects of hazard 15 

mitigation works on sites of Ngāi Tahu cultural significance and also 

correcting some references within the provisions to those sites.   

 

 There is also an amendment proposed in the evidence of Darryl Millar 

which relates to rule 591 which is around the risk of having potentially 20 

innominate activities. 

 

 In addition to Messrs Vial and Millar I will also call Michael Jacka, for 

Ngāi Tahu Property, who is a geotechnical engineer with particular 

expertise in relation to liquefaction issues. 25 

 

 And with respect to the Minute of the Panel issued on Friday, 

Ngāi Tahu is in principle very supportive of any amendments which 

seek to further streamline any processes, and I hope to address some of 

those questions in my closing submissions. 30 

 

 In terms of the key issues for Ngāi Tahu, Ngāi Tahu is certainly not 

opposed to the regulation of natural hazards through resource 

consenting processes.  It simply wishes to have those processes be 

clear, certain and where possible streamlined. 35 

 

 In respect of Te Rūnanga, where activities captured by the proposal 

have potential to affect Te Rūnanga’s cultural interests and values, it 

seeks to have those interests recognised and provided for.  An example 

of that is the effects of natural hazard mitigation.  So, for example, 40 

filling et cetera, rock fall protection structures which may affect those 

sites, the iwi seeks to give better effect to the CRPS by ensuring that 

those provisions recognise those effects. 

 

 Another key issue for Ngāi Tahu is that some of the notified provisions 45 

it considered lacked appropriate qualifiers and, as such, were stated too 
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highly.  For example, policies which target situations where there was a 

degree of uncertainty.  In my submission such provisions should be 

clear that what really should be targeted is an unacceptable degree of 

uncertainty or something to that effect given there will almost always 

be uncertainty and a level of risk.   5 

 

 And this is complementary to Ngāi Tahu Property’s submissions that 

the level of response to a particular hazard should reflect the scale and 

nature of the development that is being proposed as well as the level of 

risk, and the expert planners’ conference version generally has dealt 10 

with those issues. 

 

 With respect to the requirement to provide geotechnical assessment for 

subdivisions it is important that landowners are able to rely on previous 

or underlying geotechnical assessments.  In my view that would avoid a 15 

double layer of assessment.  That too has been dealt with in 

conferencing subject to some clarification around these. 

 

SJH:   I take it by that you mean post-earthquake - geotech assessments? 

 20 

MS WALSH:   Yes, sir.  Depending on the nature of the underlying land, sir, 

and as to whether that land was affected by any earthquakes or any 

effects of earthquakes, sir.  It may be that a geotechnical investigation 

on the opinion of the geotechnical engineer is still current.  And 

Mr Jacka will elaborate on what he considers that word “current” to 25 

mean in that context. 

 

 In relation to specificity of rules and the guidance documents that will 

be prepared by the liquefaction experts, Ngāi Tahu Property supports 

the requirement in the rules for geotechnical assessments but there does 30 

need to be greater specificity about what the required level of 

performance or design response will be.  So, for example, what will be 

the return period for shaking.  Again such provisions need to be 

commensurate to the nature and scale of the development proposed and 

the level of risk. 35 

 

 In conferencing the planners agreed with the liquefaction sub-Panel 

that a guidance document should be referenced in the proposal that will 

provide for such matters and that, in my submission, is a critical and 

presently missing piece of the puzzle and should be given priority by 40 

the Council in terms of drafting.   

 

 Mr Jacka has outlined in his evidence what matters he considers the 

guideline should address and the need for that document to be produced 

imminently. 45 
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  [9.35 am] 

 

 In relation to controlled activity status the liquefaction rules are 

presently assessed at a minimum of restricted discretionary status and 

Ngāi Tahu is supportive of a controlled status or permitted subject to 5 

the principles of certification.  They are supportive and that would 

seem appropriate for certain areas of the district and in particular I am 

referring LAA2.  Thank you, sir.  I will call my first witness. 

 

SJH:   Thank you.  I am not sure if you were here but a wording change 10 

suggested around sites of cultural significance, Ms Huria put that to 

Ms Carter who I think, from memory, accepted that such a change 

would be appropriate so we do not need to - - - 

 

MS WALSH:   Sir, no, the transcript was not available on the website this 15 

morning unfortunately. 

 

SJH:   No, I understand that but you don’t need to bother about that, it has been 

accepted. 

 20 

MS WALSH:   Oh, right, okay, thank you, sir. 

 

MS HURIA:   Ms Walsh, I think she actually – no, she did actually accept the 

second point in Mr Vial’s submission as well. 

 25 

MS WALSH:   Thank you.  Sir, the first witness I will call is Timothy Vial for 

Te Rūnanga. 

 

<TIMOTHY MARK VIAL, sworn [9.36 am] 

 30 

<EXAMINATION BY MS WALSH [9.36 am] 

 

MS WALSH:   Good morning, Mr Vial.  Can you please confirm that your full 

name for the record is Timothy Mark Vial? 

 35 

MR VIAL:   Yes. 

 

MS WALSH:   And that you have prepared a statement of evidence dated 

20 February 2015? 

 40 

MR VIAL:   Yes. 

 

MS WALSH:   And that you have the qualifications and experience set out in 

the introductory paragraphs to that statement? 

 45 

MR VIAL:   I do. 
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MS WALSH:   Are there any amendments or corrections you wish to make to 

that statement? 

 

MR VIAL:   No, there are not. 5 

 

MS WALSH:   So can you confirm that your statement is true and correct to 

the best of your knowledge and ability? 

 

MR VIAL:   Yes. 10 

 

MS WALSH:   Thank you.  Now, before you give your highlights package, I 

understand that you have reviewed the Minutes Panel of Friday, 

27 February and in terms of those questions which fall within your area 

of expertise and responsibility I understand they are at paragraphs 16C 15 

and D in relation to double regulation or the potential for double 

regulation.  So with those questions in mind, Mr Vial, is there anything 

further you could add that would assist the Panel? 

 

MR VIAL:   Yes, I have looked at the Panel’s Minute and the question of 20 

double regulation or inconsistent regulation.  From what I understand 

of the phase 1 provisions I do not believe there is inconsistent 

regulation or double regulation.  However, I am of the opinion that the 

assessment matters are appropriate given the potential for earthworks 

and hazard mitigation works to have effects on sites of significance to 25 

the submitter. 

 

MS WALSH:   Thank you.  So can I please ask that you read out a short 

summary of your evidence? 

 30 

MR VIAL:   I attended the planning expert conferencing and support the 

amendments to the proposal set out in the conferencing statement.  My 

evidence touched on two additional matters which I understand this 

morning have been addressed, namely a minor wording change for 

consistency with the relief sought by the submitter, and an amendment 35 

to policy 525 of the proposal which was to give effect to policy 11.37 

of the Regional Policy Statement.  As I noted that policy 555 of the 

proposal was amended to give effect to this regional policy in a similar 

way.  That was my evidence. 

 40 

MS WALSH:   Thank you, if you could just remain for any questions. 

 

SJH:   There is no cross-examination.  Dr Mitchell? 

 

DR MITCHELL:   Thank you, sir.  Kia ora, Mr Vial.  Just one question and it 45 

is about this double regulation issue and you made mention of the fact 
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that earthworks associated with rock fall mitigation or something of 

that nature may well have cultural implications and therefore it was 

appropriate in those circumstances to reserve discretion or control or 

whatever over those matters in certain of the rules.   

 5 

  [9.40 am] 

 

 Given that earthworks would be expected to be regulated in the 

relevant section of the Plan relating to zoning, like in a residential zone 

you can do so much earthworks and so on and so forth, isn’t it more 10 

important that the activity that is being undertaken has the relevant 

provision attached to it rather than necessarily having it in the Natural 

Hazards chapter? 

 

MR VIAL:   I believe it is important to have it within the Natural Hazards 15 

chapter.  I have had a preliminary look at the phase 2 earthworks and I 

understand that these phase 1 provisions are designed particularly for 

identified hazard management areas.  So I would be, I suppose, 

concerned if we had assessment matters sitting within the general 

earthworks provisions but did not have a similar provision within, say, 20 

natural hazards. 

 

DR MITCHELL:   Would it not be overlapping though, you would just have 

the same rule repeated in another section, because surely it is the 

earthworks that creates the issue and whether those earthworks are 25 

associated with hazard mitigation or with creating a building platform 

in a residential zone or in a rural zone, isn’t that the issue? 

 

MR VIAL:   I think at this stage I would like to just reserve my judgement until 

I can see the phase 2 provisions. 30 

 

DR MITCHELL:   All right, thank you.  Thank you, sir. 

 

SJH:   Ms Dawson? 

 35 

MS DAWSON:   No, thank you, Mr Vial, I was going to ask the same question 

so thank you very much for that. 

 

SJH:   Thank you.  Ms Huria? 

 40 

MS HURIA:   No, thank you, sir. 

 

SJH:   Judge? 

 

JUDGE HASSAN:   Thank you, Mr Chairman.  Kia ora, Mr Vial, just 45 

following up on that matter.  Is your concern that unless the Panel 
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ensures that these matters are considered at the relevant time that 

cultural significance matters may end up not being addressed in the 

Plan?   

 

 So in other words I am just testing this issue about reserving your 5 

position.  The Panel is in a position where it is dealing with matters and 

proposals in segments but nevertheless is part of a greater planning 

exercise.  And, as it did in regard to its Strategic Directions Decision, it 

gave specific indications to the Council, which were discussed with the 

planner yesterday, as to the importance of the Panel having a proper 10 

technical foundation for its decisions under section 32.   

 

 And an issue that arises at the moment is that we have assessment 

criteria, such as the one you mentioned, but the Panel has not been 

provided by the Council with any assistance in regard to relevant 15 

technical information and evidence around these effects. 

 

 Now, given that is the position but also that the Panel has an ability to 

give these directions to the Council to take notice of as it develops 

subsequent chapters of the Plan, would you want at least the Panel to 20 

signal its views in these areas? 

 

MR VIAL:   Yes, I think that would be appropriate. 

 

JUDGE HASSAN:   Thank you. 25 

 

SJH:   Anything from that Ms Walsh? 

 

MS WALSH:   No, sir, that is fine. 

 30 

SIR HANSEN:   Thank you, Mr Vial, you may stand down. 

 

<THE WITNESS WITHDREW [9.43 am] 

 

MS WALSH:   Sir, I wonder if it might be useful to call Mr Jacka prior to our 35 

planner, Mr Millar, in case there are any - - - 

 

SJH:   Well, there is no cross-examination request of him, is there? 

 

MS WALSH:   Only of Mr Millar. 40 

 

SJH:   Yes, you can reverse the order, that is fine. 

 

MS WALSH:   Thank you, sir, I will call Michael Jacka. 

 45 
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<MICHAEL EDEN JACKA, sworn [9.44 am] 

 

<EXAMINATION BY MS WALSH [9.44 am] 

 

MS WALSH:   Good morning, Mr Jacka. 5 

 

MR JACKA:   Good morning. 

 

MS WALSH:   Can you confirm for the record that your full name is Michael 

Eden Jacka? 10 

 

MR JACKA:   Yes, it is. 

 

MS WALSH:   And that you have prepared a statement of evidence dated 

20 February 2015? 15 

 

MR JACKA:   I have. 

 

MS WALSH:   And that you have the qualifications and experience set out in 

that evidence? 20 

 

MR JACKA:   Yes, I do. 

 

MS WALSH:   Are there any amendments or corrections to make to that 

statement? 25 

 

MR JACKA:   No. 

 

MS WALSH:   So can you confirm that to the best of your knowledge and 

ability that statement is true and correct? 30 

 

MR JACKA:   It is, yes. 

 

MS WALSH:   Thank you.  Now, before we get to your highlights package, 

could you please turn to Ms Carter’s rebuttal evidence, attachment A. 35 

 

  [9.45 am] 

 

MR JACKA:   Yes. 

 40 

MS WALSH:   Pages 44 and 45. 

 

MR JACKA:   Yes. 

 

MS WALSH:   At the top of page 44 there is an advice note to the information 45 

requirements for resource consents, Liquefaction Assessment Areas 1 
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and 2, and that advice note reads, “That where land has already been 

subject to current and appropriate significant geotechnical assessment 

that may be adequate for a later subdivision or land use consent 

proposal”.   

 5 

MR JACKA:   Yes, it does. 

 

MS WALSH:   Now, I just wanted to hear your opinion on what the use of the 

word “current” means in that context? 

 10 

MR JACKA:   So I notice that the wording has changed from the original 

wording of “recent’ which obviously implies done very recently, to 

“current” which has got I think different implications and more 

appropriate implications. 

 15 

 I think it is worth understanding there are two quite distinct parts of the 

geotechnical assessment.  There is the geotechnical investigation that 

records factual data, the strength of the land, and then there is the 

geotechnical reporting and assessment, which takes that factual data 

and draws conclusions about what sorts of developments or 20 

foundations, those sorts of things. 

 

 And that is an important distinction because the factual data does not 

really become obsolete, even factual data collected before the 

earthquakes is still relevant and being used now.  So, for example, I 25 

notice there was a question earlier regarding information collected 

before the earthquakes, factual data from before the earthquakes is still 

actually quite relevant as well. 

 

 What does change though is that geotechnical assessment because with 30 

time there are advances in science.  With time there may be changes to 

the form of the site, perhaps earthworks are done or there is erosion, 

and perhaps over time there are changes to the development that is 

proposed. And so I think it is the geotechnical reporting that interpret 

assessment which is most sensitive and needs to be the most 35 

chronologically recent.  I think that factual data can be quite old and 

still be, if you like, current. 

 

MS WALSH:   Thank you.  So you do not consider it needs to be tied to any 

timeframe as such? 40 

 

MR JACKA:   No, I think that the geotechnical information needs to be tied to 

the relevance of information and quite - - - 

 

MS WALSH:   Thank you.  Now, I understand you are aware that several of 45 

the technical witnesses have been questioned through cross-
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examination and by the Panel in relation to question 21A of the Panel’s 

Minute of Friday? 

 

MR JACKA:   Yes, I do. 

 5 

MS WALSH:   And that questions relates to whether it would be viable and 

appropriate to have a permitted activity regime involving certification 

for any other natural hazard category (INDISTINCT 3.50)? 

 

MR JACKA:   Yes, I have seen that. 10 

 

MS WALSH:   In respect of the liquefaction rules, are you able to provide your 

view on the potential for a permitted activity regime for any of those 

rules? 

 15 

MR JACKA:  Yes, it is probably worth me clarifying that I am not hugely 

familiar with the consenting side of things, I am very much a technical 

sort of background.  And one thing that I think is worth understanding 

is when we talk about LAA2, and I think it has been discussed here 

previously, there is a very low potential for liquefaction related 20 

problems out in that area.   

 

 So both the scale and also the severity of any liquefaction type issues 

out there are very minor and so it seems quite appropriate out in LAA2 

that there is a more general sort of approach which looks at all the 25 

geotechnical issues.  Perhaps only suitable to the current statement of 

suitability that Council asks for which says, from the engineer, “I have 

looked at the relevant issues and I have decided this site is suitable”, I 

think that is a good way of certifying out in LAA2. I think when we 

start getting into LAA1, the situation becomes a bit more complex 30 

because there is such a variability of land in there. 

 

  [9.50 am] 

 

 So if we were to ask where is a certification regime not viable, I think it 35 

would not be viable in land that had, if you like, red zone type 

characteristics.  So whilst we have red zoned residential land that is 

currently residential that perform that way, there may well be much 

more land out there in LAA1 currently undeveloped that has red zone 1 

characteristics.   40 

 

 So I think it is important that somewhere along the process, there is an 

ability for the Council to apply a broader judgement to understand, as 

far as community resilience goes, the overall community resilience, is it 

actually appropriate to develop this land, and that is not just a tick box 45 

exercise, can you satisfy this liquefaction criteria, can you satisfy this 
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flooding criteria, it is a broader view of how that development would 

impact on the residents of the community. 

 

MS WALSH:   Thank you Mr Jacka.  Now can you please just read out a 

summary of your evidence and you remain for any questions. 5 

 

MR JACKA:   So I think probably a useful thing to know about is that my 

primary technical experience in this area has come from my 

involvement with assessment of the land for the ECan map, it was the 

basis for the LAA1/LAA2 areas.  Development of the technical 10 

categories and also involvement with the red zone process. 

 

 I think those are three sort of distinct stages across that spectrum of 

land. 

 15 

 There are two, I think, key points in my evidence that I would like to 

dwell on.  The first one is why this land performance standard is 

necessary, and the second one is what form the standards should take. 

 

 I believe the main reason why we need this land performance standard 20 

is because without a specified standard, engineers, developers, owners, 

will not actually know what target they are aiming for when they are 

looking to develop a site or looking to undertake improvements to that 

site.   

 25 

 I think a useful concept, and it has been touched on in the liquefaction 

sub Panel’s report back to the group, and also Mr Kingsbury recently, 

but when you are talking about the design of a building or 

infrastructure, you can conceptualise it as the product of the land 

performance and the structural performance, the ability performance, 30 

the pipe performance, and you can make either one of those better to 

get the target that you would need to achieve. 

 

 But in some cases you will get a more resilient outcome if you improve 

the ground rather than improving structures to tolerate the ground, and 35 

that, I think, where this land performance standard has a very useful 

role in finding that balance between improving the land and improving 

structure. 

 

 I think it is worth noting in particular where that balance lies will vary 40 

depending on the nature and the scale of the development, it will not be 

the same level of performance that is appropriate for every sort of 

development.  You might want a much land performance if you are 

doing a high intensity subdivision in the middle of the city as opposed 

to a low density lifestyle block out in the country. 45 
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 But the aim in all cases, is to provide that overall level of resilience in 

the built environment that the community would like, but at an 

affordable price. 

 

 I think it is worth touching on the form that the performance standard 5 

should take.   

 

 Currently it seems to be proposed as a document external to the Plan 

and I think that is quite an appropriate way for it to be handled.  I think 

it is important that land performance standard is able to be updated over 10 

time as science progresses.  If it is locked at a current point in time it 

could well become out of step quite quickly with good practice, current 

engineering practice. 

 

 My evidence also touches on what sorts of issues I think the land 15 

performance should include.  I see this as technical detail that will 

assist the group performing that standard, I do not see a need to discuss 

here unless there are any questions particularly about this. 

 

MS WALSH:   Thank you, if you could just remain for questions, Mr Jacka. 20 

 

SJH:   Dr Mitchell. 

 

  [9.55 am] 

 25 

DR MITCHELL:   Thank you, sir, good morning   Good morning, Mr Jacka.  

Just two questions.  Mr Kingsbury for the Council in answer to some 

questions that I posed him, said that within liquefaction area 2, 

Liquefaction Assessment Area 2, during the earthquake sequence and 

since then, there had been no significant liquefaction damage in that 30 

area, that the consideration of liquefaction when a subdivision was 

being considered was just one of a suite of other geotechnical issues 

that one would routinely consider, and that, in his view, it was 

extremely unlikely that any site would be precluded from getting 

consent granted on the basis of liquefaction risk, it was just a matter in 35 

engineering detail that competent people would adequately address. 

 

 Is that your view as well? 

 

MR JACKA:   Yes, I would agree with that and I think I would add also that 40 

even if there was land that had more severe liquefaction characteristics 

out there that we just do not know about, and even if it slipped through 

the safety nets of that engineering certification process because of the 

limited scale and severity of those particular pockets, the actual overall 

impact on the community would be quite low. 45 
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DR MITCHELL:   I know you are not a planner but on that basis then, if there 

were no reference to Liquefaction Assessment Area 2 in the Natural 

Hazards section of the Plan, that the liquefaction was a general criterion 

that needed to be picked up in subdivision consent applications, that 

would be acceptable because it would be ticked off somewhere else. 5 

 

 Is that right? 

 

MR JACKA:   That ties in with how I would envision I would use the Plan as it 

currently stands.  I would use the LAA2 designation to justify my 10 

decision, not for example, to go and do deep investigations, and to rely 

more on observations and topography and my understanding of the site. 

 

DR MITCHELL:   All right, thanks Mr Jacka, and just a final question.  The 

advice note that you referred to before in the advice note 5 that related 15 

to the guideline document that your evidence is about, the wording for 

that says, “Insert the name of the document” and I understand that.  

 

 Would it not be more appropriate not to refer to a specific document 

given the reasons that you have said, that that document will evolve 20 

and it might be called something different and so forth, so it would be 

much better to have some sort of hot link to a part of the Council’s 

website or something that directed you to the relevant information 

rather than a specific named document? 

 25 

MR JACKA:   You are right, an example might be the Council will prepare 

guidance and update guidance that will apply. 

 

DR MITCHELL:   All right, that is fine, thank you.  Thanks Mr Jacka, and 

apologies for getting your name wrong earlier. 30 

 

SJH:   Ms Dawson. 

 

MS DAWSON:   Thank you, Mr Jacka.  I am not sure if I picked your point, 

the first point you made about the use of the word ‘current’ in the first 35 

of the advice notes.  Did you say that you thought that word was 

appropriate? 

 

MR JACKA:   Yes, I think that the word ‘current’ is appropriate but what I 

think I would like to be understood is that I guess there is a chance that 40 

over time, that word may be interpreted differently and people may 

revert back to the previous understanding being recent. 

 

MS DAWSON:   You mean it is ‘to date’ - - - 

 45 

MR JACKA:   Yes. 
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MS DAWSON:   - - - the information is relevant and current, rather than 

recent? 

 

MR JACKA:   Yes. 5 

 

MS DAWSON:   You were talking about the different ways that you can 

improve performance within areas that are potentially liquefiable, you 

said you can improve land, you can improve buildings, you can 

improve infrastructure and the balance between those will depend, and 10 

one of the reasons you said was that it will depend on the nature and 

scale of the development, and you gave the example of a multi-use 

development where you may look at land. 

 

 Does it also depend on the nature of the difficulties with the land itself, 15 

or the nature of the liquefiable problem? 

 

MR JACKA:   It does indeed, yes, and because there is such variability in the 

soil profile, I think that is one of the reasons I think I highlighted it in 

my evidence as well, that I believe you cannot have a blanket 20 

requirement to improve all land to a particular level, it needs to be 

tailored to the specific development and the specific soils and 

conditions at that site. 

 

MS DAWSON:   Yes.  Some soils maybe more amenable to the land itself 25 

being remediated, in others it may, because of the particular problem, 

you are better to focus on the foundations or something like that? 

 

MR JACKA:   Exactly, and I think I highlight at the end, the aim of combining, 

I guess, the RMA and the Building Act, is you end up with a built 30 

environment that provides the required level of performance, however 

you get there. 

 

MS DAWSON:   Thank you very much, thank you.    

 35 

SJH:   Ms Huria. 

 

MS HURIA:   Yes, good morning Mr Jacka.  Do other cities trends refer to 

land performance standards, have links to or external documents or 

inclusions in their plans? 40 

 

MR JACKA:   This is an area where Christchurch is pretty much leading the 

way and the other councils, they are feeling obliged to catch up pretty 

quickly, and so other councils have started to make their own attempts 

in this direction. 45 
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 I am aware, for example in Palmerston North and Hawkes Bay that 

they are starting to think about these issues.  I have not seen a 

completed finalised Land Performance Standard come out of that 

though. 

 5 

  [10.00 am] 

 

MS HURIA:   Thank you.  That is all I have, thank you, sir. 

 

JUDGE HASSAN:   Thank you, Mr Chairman.  Mr Jacka, good morning.  I am 10 

interested in one particular matter, and it arises from your comments 

earlier regarding LAA1, just so that I get more of a sense of the nature 

of the issue here.  Being a newbie from Welly, I am still getting some 

context on the local scene. 

 15 

 You expressed caution in LAA1 on the concept of certification, and my 

note was that you referred to it as “there is red zone type land out there 

where there would be a need for the Council to exercise broader 

judgement”, and that is of interest to me.  Can you give me a stronger 

sense, is that red zone type land out there, in other words are you 20 

talking about land that – if you go onto that CERA website and you key 

it in you will not come up with red zone land as such, but it ends up 

being red zone land in type, is that what you mean? 

 

MR JACKA:   I guess what I am saying is that the CERA red zone looked at 25 

residential land that had been damaged. 

 

JUDGE HASSAN:   Yes. 

 

MR JACKA:   There may be land which is currently a farm, a good example I 30 

would refer to would probably be the Brooklands Lagoon.  So 

Brooklands Lagoon there is a little spit that goes up the side of the 

lagoon there, it is currently Council land. 

 

 I guess, imagine if it was actually a farmer’s land and he decided he 35 

wanted to develop it.  Quite possibly an engineer would say that is fine, 

I can do some work which will tick the liquefaction checklist, I can do 

some work that will check the flooding checklist, I can raise the land 

and meet the sea level rise and the tsunami checklists.  But when you 

add it all up any person will tell you why on earth are you building 40 

there, it is just not a sensible place to build. 

 

JUDGE HASSAN:   Yes. 
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MR JACKA:   And so the community is better off investing its efforts 

elsewhere to develop other land rather than accepting a lower overall 

resilience of their community.   

 

JUDGE HASSAN:   Yes. 5 

 

MR JACKA:   That is why I think it is not an engineering judgement, it is not a 

planning judgement, it is a community judgement.  

 

JUDGE HASSAN:   Yes, so that sort of land, it would be seen easily identified 10 

if you knew where it was, and it sounds like on that description there 

you are talking about geographically identifiable or isolated areas, is 

that what you are saying, or is it more widespread than that? 

 

MR JACKA:   Yes, it is a little bit trickier than simply looking at the geology 15 

and the geomorphology.  The only reason we are able to identify so 

clearly red zone land and technical category land in Christchurch is 

because the land was so well tested by the earthquakes, we could 

actually look and see.  But if you did not have the earthquakes tell you, 

and so when you get away from the main fault line you have not got 20 

that same level of evidence and it becomes more difficult to identify.   

 

 For the example I gave of that Brooklands Lagoon, I would hope that at 

the Plan Change stage that that development would be declined, and I 

guess it is a matter of making sure that by the time you got to a 25 

certification process you had already filtered out all of the land that was 

undesirable from a broader perspective, and it really was just those 

specific technical things.   

 

JUDGE HASSAN:   Yes.  And if we apply a filter now and say - well let us say 30 

the topic residentially zoned land and therefore and where you can key 

in the property and find on the CERA website that it is TC3 or TC2.  

Now, we have heard some evidence that in regard to some of that land, 

for instance land adjacent streams, the sort of foundation and land 

treatment that may be needed to make the land secure and safe for 35 

building may have consequences, for instance for stream edges, 

ecology, capacity of streams with for instance lateral spread risk and 

that sort of thing.  I just want to get a sense from you as to how safe we 

could be in regard to say residentially zoned land in terms of giving 

greater confidence of consent.  So in other words, say there is a 40 

controlled activity or restricted discretionary activity or permitted 

activity regime the latter was certification, if we were looking at LAA1 

do you see potential for permitted activity certification in any instance? 

If so, if you could clarify that, and if not, could you explain why, and 

what activity category you would suggest given the risks? 45 
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  [10.05 am] 

 

MR JACKA:   I think one important thing to note first off is that the technical 

categories which make that building a lot easier, they only cover 

existing residential land, so that has currently got houses on it at the 5 

time of the earthquake, because that was the dataset that was used to 

develop those maps. So there is a large part of LAA1 which has got a 

technical category “not applicable”. 

 

JUDGE HASSAN:   Yes. 10 

 

MR JACKA:   So I think that is probably an important distinction. Areas that 

are currently zoned by NB TC1, 2 or 3, there is very much a defined 

certification type process in place, I think already, you can follow 

through the NB technical guidance and arrive at a suitable solution. So 15 

the issue then becomes the land that has not currently got a technical 

category 1, 2 or 3. 

 

JUDGE HASSAN:   And in that category? 

 20 

MR JACKA:   Yes, so in that category there will be some of the land out in 

that land without a technical category which is of this red zone type 

nature, where if you were to go and put a 1,000 house subdivision you 

would end up with another Bexley type development. However, that 

land probably currently has not got a residential zoning on it. So of the 25 

land that is currently residentially zoned, yes, a certification process 

would seem quite appropriate.  

 

JUDGE HASSAN:   Do you think certification would provide a safe basis 

upon which, for instance, say, the developer’s engineer has a 30 

proposition for ensuring the land satisfies the performance standards in 

the Plan, can you envisage a scenario where that solution may have 

adverse effects beyond the boundary of the site in regard to, for 

instance, the ecology of the stream? 

 35 

MR JACKA:   Certainly, yes, I mean if I was to offer a bulletproof solution, 

engineers do not use the word safe because we get in trouble, but a 

reasonable solution, it would be to turn the entire site into a concrete 

block, which would be great for liquefaction, but not so good for 

everything else. 40 

 

JUDGE HASSAN:   So it may be the most cost effective solution for the land 

developer but have consequences beyond the site? 

 

MR JACKA:   Yes, either the most cost effective or the most robust. 45 
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JUDGE HASSAN:   Thank you.  

 

SJH:   Mr Jacka, just following on from Ms Dawson’s question about the use 

of the term current, what you are really after is the latest available 

information, isn’t it? 5 

 

MR JACKA:   I think it is a little bit more than that. So for example, a 

geotechnical engineer might have done a report on a property two years 

ago, that is the latest available information. In that situation if someone 

was to take that report I would ask them to go back to the engineer and 10 

for them to confirm that that was still their appropriate opinion, there 

had been no changes that had affected that opinion.  

 

SJH:   The two categories you mentioned earlier on at the beginning of your 

evidence, where you said that some data from before the earthquake is 15 

still available and used, what percentage of land in greater Christchurch 

performed as expected during the earthquake? 

 

MR JACKA:   I would say probably a very great proportion of the land 

performed as would have been expected. You often see – it comes up 20 

on the news, there’s a YouTube video from 1985 where there’s some 

engineers talking about what is going to happen when there’s a big 

earthquake, I think it behaved as engineers would expect, but not as the 

community perhaps would have believed.  

 25 

SJH:   Is that limited to liquefaction or across all hazard areas? 

 

MR JACKA:   I think it is particularly so for liquefaction. People seem to 

understand that there are parts of the city that used to be swamps and so 

there are settlement problems there, there are parts of the city that are 30 

damp because they used to be low lying and that sort of thing.  

 

SJH:   I ask that because we heard evidence in relation to rock falls that despite 

the February earthquake the geotech people in that area were surprised 

by the outcome of the June earthquake. Things did not perform as they 35 

expected despite the additional information from February. So are you 

limiting your answer really to liquefaction areas in the flat land? 

 

MR JACKA:   That is right, I make a policy of staying out of the hills, it is too 

difficult. 40 

 

SJH:   All right. I can understand why having gone to see a few sites as well. 

Any questions arising from that? 

 

45 
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<RE-EXAMINATION BY MS WALSH [10.09 am] 

 

MS WALSH:   Just one, sir, following on from the questions in relation to the 

word current. Do you know of any technical standard or any document 

that might assist in helping us define what that word means? 5 

 

MR JACKA:   Yes I do, so as part of the MBIE engineering advisory group, 

we were getting questions from engineers around town, “Can I use my 

old data, can I use my old reports?” And so, MBIE did add into their 

guidance a section talking about the longevity of factual and 10 

interpretive reports, and it recommends that factual data, such as that 

ground investigation is current for at least five years from the time it 

was performed, and possibly quite a lot longer at the discretion of the 

engineer. 

 15 

 It also notes that there is a generally appreciated understanding that 

after liquefaction soils return to much their same state as previously, 

and so the strength data you have, even in liquefiable soils is still 

relevant after the earthquakes, and they do note that engineering 

reports, if they are more than two years old there should be a request 20 

back to the engineers to confirm that that report is still current. 

 

MS WALSH:   Do you have a copy of that with you by any chance? 

 

MR JACKA:   I do, yes, I have scribbled on it. 25 

 

MS WALSH:   I wonder if we should produce that as an exhibit, sir? 

 

SJH:   Yes, I think we are up to - - -  

 30 

MS WALSH:   You got copies here. 

 

SJH:   - - - 13 are we? 

 

MADAM REGISTRAR:    12. 35 

 

SJH:   Exhibit 12 thank you, that is helpful. 

 

EXHIBIT #12 – Extract from Canterbury Technical Guidance 

Foundations Part C page 3.10 and 3.11 40 

 

MS WALSH:   It is an extract from that standard. 

 

 So could you please just confirm what the name of that report is and the 

section of that report that you have got there in front of you for the 45 

record. 
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MR JACKA:   So that it is section 13.7 and the report is produced by the 

Ministry of Business, Innovation and Employment and the report is 

called “Repair and …” – what is it called, “Repair and Rebuild of 

Houses Affected by the Canterbury Earthquakes”. 5 

 

MS WALSH:   Thank you, sir. 

 

MR JACKA:   There is one other thing I would like to add actually, just on 

question of “certification”, and I do believe that a very important part 10 

of any certification process would be a robust peer review process. I 

think that is particularly essential for making sure that, I guess – I do 

not think that engineers would necessary advocate for their client in a 

situation but our nature is such that we like to solve problems, and so 

we will pursue potentially quite a narrow-minded technical solution 15 

that fixes our client’s problem. I think it is worth subjecting that to peer 

review from a technical standpoint as well. 

 

SJH:   That is a very subtle way of saying, “You are not advocates”. Thank 

you, Mr Jacka, thank you very much. 20 

 

<THE WITNESS WITHDREW [10.12 am] 

 

MS WALSH:   Sir, I call Darryl Millar. 

 25 

SJH:   Thank you. 

 

<DARRYL KENNETH MILLAR, affirmed [10.13 am] 

 

<EXAMINATION BY MS WALSH [10.13 am] 30 

 

MS WALSH:   Morning, Mr Millar. 

 

MR MILLAR:   Morning. 

 35 

MS WALSH:   Can you confirm for the record that your full name is Darryl 

Kenneth Millar? 

 

MR MILLAR:   Yes. 

 40 

MS WALSH:   And that you have prepared a statement of evidence dated 20 

February 2015? 

 

MR MILLAR:   Yes. 

 45 
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MS WALSH:   That you have the experience set out in introductory paragraphs 

to that statement? 

 

MR MILLAR:   Yes. 

 5 

MS WALSH:   Do you have any amendments or corrections you wish to make 

to that statement? 

 

MR MILLAR:   No I do not. 

 10 

MS WALSH:   So can you confirm that your statement is true and correct to 

the best of your knowledge and ability? 

 

MR MILLAR:   Yes. 

 15 

MS WALSH:   Now you will be aware of the Panel’s Minute issued on Friday 

and the questions posed within it. Now I understand that there are two 

questions you may be able to assist the Panel on at question 8B and 

21A. 

 20 

MR MILLAR:   Yes. 

 

MS WALSH:   So just taking you through those and turn, question 8B at page 

4 which relates to, “To what extent should such matters be included in 

the policies to better relate …” sorry, “… to better achieve their related 25 

objectives”, do you have any further evidence that you could provide 

the Panel to assist on that question? 

 

MR MILLAR:   Yes I do. 

 30 

MS WALSH:   Thank you. 

 

MR MILLAR:   So on that particular question, there has clearly been in 

practice a move away from the concept of explanation and reasons 

contained within plans and a move towards actually having the content 35 

contained within the policy, and I – in a general sense I certainly agree 

with that approach. 

 

  [10.15 am] 

 40 

 I think the reality of the situation, however, is that sometimes that is 

very difficult to do. And I have considered that approach in the context 

of the natural hazards chapter that we have in front of us at present, and 

the view that I have drawn on that is that because of the technical 

nature of the content of that chapter the terms that are used in policies 45 

and in objectives, that it may not be entirely possible to have the 
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content of the policies explaining exactly what is proposed.  And for 

that reason I certainly support the idea of an introduction to the chapter 

that provides some explanation and reasons as to the basis for the 

provisions and the policies, and the intent that is sought from the 

chapter. 5 

 

 There is one other reason also that I support the introductory approach, 

and it is principally around the construction of the chapter itself.  There 

has been a thematic approach taken to the chapter in the sense that it 

deals with different hazards and risks – liquefaction, flooding, slope 10 

instability.  And it seems in my view that the introductory section 

approach allows the balance of the chapter to be a little bit more 

streamlined.  If we were to adopt an approach that we contained as 

much content as we possibly could within the policies themselves, and 

I suspect there may be a degree of duplication, and that in itself might 15 

expand the content of the chapter. 

 

MS WALSH:   Thank you.  Turning to question 21A, which relates to the 

viability or appropriateness of the permitted activity regime involving 

certification for various natural hazards, is there anything further you 20 

can add to the Panel that might assist them on that question? 

 

MR MILLAR:   Certainly.  Well, again, I would like to state that I support that 

concept, that approach, but as a planner of course I am heavily reliant 

upon the views of the technical experts as to whether the matters for 25 

certification can in fact be determined and are robust, and within that 

context my main concern there is around the extent to which 

certification may involve a qualitative assessment rather than a 

quantitative assessment.  In other words, that potentially there is a 

discretion for interpretation as to whether the proposal is in fact 30 

permitted or not. 

 

 So it may very well be that you have heard from some of the technical 

experts and you arrived at a positon where certification may have been 

an appropriate method, translating that into a rule framework will 35 

require some very careful drafting I suspect.  

 

MS WALSH:   Are there any particular hazard categories which you consider 

may be more amenable to a certification or permitted activity status 

regime than others? 40 

 

MR MILLAR:   Well, I have not heard all of the technical evidence, so it is 

somewhat difficult for me to comment on that. But one area that is 

possible, from my understanding, may be around flooding rules, the 

issue there being the ability to establish a floor level that could be some 45 

way woven into a certification regime.  
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MS WALSH:   Thank you.  Could you please take the Panel through a quick 

summary of your evidence? 

 

MR MILLAR:   Ngāi Tahu’s submission dealt primarily with the general 5 

natural hazard policies under 5.2; the policies for geotechnical hazards 

on flat land, 5.4; and the liquefaction rules themselves under 5.9, and 

the related information requirements provisions.  These matters were 

considered as part of the planners’ expert conferencing, of which I 

participated, and as a result of the agreed conference statement the 10 

issues raised in the Ngāi Tahu submissions have, in my view, been 

largely addressed. 

 

 Within that context the evidence that I have produced is very brief, and 

it is confined to two key areas.  One being around the construction of 15 

rule 5.9.1, as it relates to permitted activity status within liquefaction 

assessment areas 1 and 2; and the second issue being the submission of 

Heritage New Zealand, which is Submission 778 on Rule 5.8.2.1, 

which is an activity standard dealing with the repair of land use for 

residential purposes within the floor level and fill management area, 20 

and I can certainly expand on those issues if you wish me to. 
 

SJH:   Now Mr Pizzey. 

 

<CROSS-EXAMINATION BY MR PIZZEY [10.20 am] 25 

 

MR PIZZEY:   Good morning, Mr Millar. 

 

MR MILLAR:   Good morning. 

 30 

MR PIZZEY:   Mr Millar do you have with you a copy of Appendix 1 to the 

rebuttal of Ms Carter? Page 8, Policy 5.2.7. 

 

MR MILLAR:   Yes. 

 35 

MR PIZZEY:   The change recommended by Ms Carter is the one that you 

support at paragraphs 11 and 12 of your evidence, is that correct? 

 

MR MILLAR:   Correct. 

 40 

MR PIZZEY:   In relation to the change sought by Heritage New Zealand, if 

we could turn to page 20 of Ms Carter’s Appendix. It is the same 

document, it is Appendix 1 to the rebuttal evidence of Ms Carter. 

 

DR MITCHELL:   Section 5.8.2. 45 
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MR PIZZEY:   At Roman numeral at the top of that page, Mr Millar. That is 

the provision that Heritage New Zealand were seeking a change to. 

 

MR MILLAR:   That is correct. 

 5 

MR PIZZEY:   And you and Ms Carter are in agreement that what you see 

there is the appropriate provision? 

 

MR MILLAR:   That is correct. 

 10 

MR PIZZEY:   The one area where there appears to be some difference 

between your evidence and that of Ms Carter, staying in the same 

document at page 32.  

 

  [10.25 am] 15 

 

 In Rule 5.9 Liquefaction Rules, my understanding, Mr Millar, is that 

you and Ms Carter are in agreement that the intent of the rule is that 

there are just two activities that need resource consent. 

 20 

MR MILLAR:   We both agree. Correct. 

 

MR PIZZEY:   Being the two that are specified in their respective discretionary 

tables that follow this rule. 

 25 

MR MILLAR:   Yes. 

 

MR PIZZEY:   And the intent of the advice note that you see here under the 

heading 5.9 Liquefaction Rules is to make clear that it is just those two 

activities that need resource consent, there are no other activities that 30 

need resource consent, by virtue of being in the liquefaction areas. That 

is correct? 

 

MR MILLAR:   The intent of the amendments recommended by Ms Carter, as 

I understand them, is that that advice note, together with the proposal to 35 

delete 5.9.1 permitted activities is to make it clear. However, I do not 

agree that the amendments that are being proposed achieve that. 

 

MR PIZZEY:   And my understanding from your evidence is that the reason 

you do not agree is because you consider that it has to be expressly 40 

stated here that an activity is permitted in order for it to be permitted. 

 

MR MILLAR:   That is correct, yes. 
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MR PIZZEY:   That is not your understanding surely, though, of Section 9 of 

the Resource Management Act. It does not have to state that an activity 

is permittable for it to be permitted, does it? 

 

MR MILLAR:   I agree with you around the application of Section 9. However, 5 

the reason I have formed the view that I have is because of the wording 

that is contained within Section 10.3 of Chapter 1 of the Plan. 

 

MR PIZZEY:   Which is the Appendix to your evidence? 

 10 

MR MILLAR:   That is correct. 

 

MR PIZZEY:   So the statement that you have highlighted there is in a part of 

the Plan in the Introduction is a guide to using the Plan, it is not a rule, 

is it? 15 

 

MR MILLAR:   That is correct. 

 

MR PIZZEY:   It is not a rule. It says every activity will be indicated as either 

permitted, restricted discretionary, discretionary or non-compliant. But 20 

that does not change Section 9 of the Act, does it? 

 

MR MILLAR:   I agree with you. Correct. 

 

MR PIZZEY:   You have referred to it being an innominate activity. The 25 

change you have recommended is not though? 

 

MR MILLAR:   I suggested that it may be considered innominate. 

 

MR PIZZEY:   But an innominate activity is only one that for which there is a 30 

rule in a plan that says resource consent is needed and the activity 

status is not specified. Correct? 

 

MR MILLAR:   I agree with you. However, my point here is that if we are not 

rely upon the guide as a mechanism for understanding and interpreting 35 

the Plan, then I suggest that perhaps the guide does not need to be in 

the Plan. 

 

MR PIZZEY:   You accept, however, that it need not be stated in a rule that an 

activity is permitted in order for it to be permitted. 40 

 

MR MILLAR:   Yes, I do. 

 

MR PIZZEY:   The certification question in the Panel’s Minutes, number 21A. 

Can I clarify one of your answers to my learned friend’s questions, Mr 45 

Millar, in relation to your opinion on when certification processes are 
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and are not appropriate. Is it your opinion that certification processes 

for a permitted activity are not appropriate if there is some subjective 

assessment involved by the certifier? 

 

MR MILLAR:   If subjective is the right word, yes I agree with you. I think the 5 

phrases I used were around quantifiable versus qualitive judgments. 

Yes. But I suspect we are saying the same thing. 

 

MR PIZZEY:   Thank you, Mr Millar. 

 10 

SJH:  Dr Mitchell. 

 

  [10.30 am] 

 

DR MITCHELL:   Thank you, sir. Good morning, Mr Millar. Just following on 15 

from the questions that you have just been asked, you have essentially 

proposed an amendment to rule 5.9.1, and I am page 4 of your 

statement at paragraph 16, and that is to address the wording that you 

think might be unclear in chapter 10.3 of the Introductory Chapter. 

 20 

 If there is something wrong with that Introductory Chapter, would it 

not be more appropriate to address the Introductory Chapter which 

would then apply for every permitted activity rule in the plan, rather 

than running the risk of having to put words to this effect, in a squillion 

different chapters? 25 

 

MR MILLAR:   Yes, I agree with what you are saying, and in fact, it was a 

matter that was discussed during planning conferencing. 

 

 The concern that I raised around the idea of changing the Introductory 30 

Chapter was whether that would have an unanticipated consequences 

for interpretation of other parts of the plan, and I simply have not had 

time to consider whether that was the case. 

 

DR MITCHELL:   Thank you, I understand that.  Do you agree with the 35 

general proposition that the Natural Hazards Chapter should deal with 

matters that relate to addressing and managing natural hazards, rather 

than matters that are already being addressed elsewhere in the Plan. 

 

 And I am thinking specifically about earthworks.  If there are 40 

earthworks rules associated with subdivisions or somewhere else that 

says when you are doing earthworks, it is appropriate to regard to 

ecological or cultural matters, why do they need to be re-specified in 

the Natural Hazards Chapter which is dealing with managing the 

natural hazards, not the wider environment? 45 
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MR MILLAR:   I think the answer to that question is that we do not know the 

content of the general earthworks rules at this point in time because 

they will be included as part of phase 2, and I understand, presumably 

your question is around the issue of duplication that was raised in the 

Minute? 5 

 

DR MITCHELL:   Correct. 

 

MR MILLAR:   The solution to the problem in my view, around duplication, is 

not so much about the content of the stage 1 provisions, but rather the 10 

wording of phase 2 provisions to ensure that there is no duplication 

occurring once the decisions have been issued on stage 1 and we 

understand what the natural hazards provisions are.  

 

DR MITCHELL:   All right, I understand that.  You have heard the questions 15 

that I asked of Mr Jacka who I know I momentarily confused by name 

but not by who he was with you. 

 

MR MILLAR:   Easily done, sir. 

 20 

DR MITCHELL:   In relation to liquefaction area 2, do you consider that there 

is any need to have a liquefaction area 2 within the Natural Hazards 

Chapter and just simply to refer in the Subdivision Chapter to 

liquefaction in areas other than liquefaction area 1, given that it is not 

really a hazard area in the way that the geotechnical people have 25 

described it to us? 

 

MR MILLAR:   Well, if that is the case and I have not heard all of that 

evidence naturally, but if the risk associated with liquefaction area 2 is 

not to a level where it requires specific identification in a rule regime, 30 

then I would agree it could be considered as part of a general 

earthworks or geotechnical consideration within the subdivision 

provisions. 

 

DR MITCHELL:   All right, thank you, thank you, Mr Millar, thank you, sir.  35 

 

SJH:   Thank you, Ms Dawson. 

 

MS DAWSON:   No further questions, thank you, Mr Millar. 

 40 

SJH:   Ms Huria. 

 

MS HURIA:   No, thank you. 

 

SJH:   Judge. 45 
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JUDGE HASSAN:   Thank you, Mr Chairman.   

 

 Mr Millar, just following up on Dr Mitchell’s questions in regard to 

this issue of duplication.  I wonder if I could take you to the appendix, 

to Ms Carter’s rebuttal, appendix A, page 17.  Perhaps it could be put 5 

on the screen, thank you. 

 

 I am going to ask you again about these assessment criteria and your 

answers.  If you just bring paragraph D into the middle of the screen 

please.  Paragraph D, thank you.   10 

 

 So Mr Millar, just looking at that particular paragraph.  From 

questioning yesterday, I referred another planning expert to an extract 

from the decision of Strategic Directions.  I do not intend to put it up on 

the screen now because I think that is just sufficient context. 15 

 

  [10.35 am] 

 

 And in that paragraph which was about natural and cultural values, we 

emphasised the importance for the Council of providing us with proper 20 

foundation for section 32 purposes. 

 

 Have you had a chance to read that decision? 

 

MR MILLAR:   Yes, I have. 25 

 

JUDGE HASSAN:   And do you understand from that why that is important in 

terms of the Panel’s statutory responsibilities? 

 

MR MILLAR:   I do. 30 

 

JUDGE HASSAN:   And could you elucidate a little bit on that? 

 

MR MILLAR:   Well, clearly, if the Panel is minded to include provisions 

within a plan, it needs to be satisfied from a section 32 perspective that 35 

they are justifiable. 

 

JUDGE HASSAN:   Now your answer to Dr Mitchell before as to double 

regulation, I think your answer was more or less, the issue is not so 

much the contents of phase 1 or stage 1 but to ensure that phase 2 or 40 

stage 2 does not end up effectively double regulating.  That was the 

essence of that? 

 

MR MILLAR:   That was the essence of my answer. 

 45 
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JUDGE HASSAN:   If we look at each of the elements of D, I just want to take 

you through elements of it. 

 

MR MILLAR:   Sure. 

 5 

JUDGE HASSAN:   What do you think D means in regard to effects on 

access? 

 

MR MILLAR:   I do not know the answer to that, sir. 

 10 

JUDGE HASSAN:   What about character, do you understand that there are – 

well, let us broaden this issue of character. 

 

 In terms of your familiarity with Christchurch, would you say it has got 

a singular character, or would you say that there are areas more special 15 

than others? 

 

MR MILLAR:   I would say there are areas more special than others. 

 

JUDGE HASSAN:   Does that give you any indication of what is being 20 

targeted by way of those areas? 

 

MR MILLAR:   No, sir, it does not and I can see immediately the problem that 

that creates for you. 

 25 

JUDGE HASSAN:   In regard to benefit cost value - - - 

 

MR MILLAR:   Yes, yes, I can.   

 

JUDGE HASSAN:   And the same goes for amenity, for instance, doesn’t it? 30 

 

MR MILLAR:   As a broad concept it does. 

 

JUDGE HASSAN:   Mr Millar, you are a very experienced planning consultant 

and you would have seen many district plans in operation around 35 

New Zealand?  

  

 Am I fair in my concern to think that if one does not look at these 

issues with some robustness in the section 32 process, one cannot end 

up with one of those business as usual plans that are not discerning 40 

about what they are regulating and therefore imposing undue costs on 

developers or un-costed costs on developers without proper 

environmental justification. 

 

 That is a very closed question, that is my anxiety. 45 
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MR MILLAR:   Yes.  So if indeed there is insufficient section 32 justification 

to support the inclusion of some of these terms within the Plan, then I 

would agree it would be inappropriate for them to be included. 

 

JUDGE HASSAN:   So if we look at the map of cultural value of importance to 5 

your client, the Strategic Directions Decision noted the priority of those 

matters are given under part 2 of the Act.  Do you recall that? 

 

MR MILLAR:   Yes, I do. 

 10 

JUDGE HASSAN:   And that will be something which this Panel and the 

Council in bringing forward proposals, must adhere to or comply with 

the relevant directions of.  That is right, is it not? 

 

MR MILLAR:   Yes. 15 

 

JUDGE HASSAN:   So thinking of all of that, do you have a comment on the 

question I posed to an earlier witness, around what, if anything the 

Panel should do about this in its decision. 

 20 

MR MILLAR:   Is this Mr Vial that you are referring to? 

 

JUDGE HASSAN:   Yes. 

 

MR MILLAR:   Sir, perhaps I could answer this question in three parts. 25 

 

 The first part is that, and hopefully I am not putting words into Mr 

Vial’s mouth, but we are aware of the fact that there are places of 

cultural value within areas identified within chapter 5.  So I suspect that 

Mr Vial was coming at it from the perspective that the consideration of 30 

cultural values was something of importance in natural hazards 

resource consent considerations. 

 

 The difficulty that you have as a Panel is that you do not actually have 

the information of the assessments sitting behind that to provide you 35 

with the ability to form a conclusion as to whether those assessment 

matters are in fact valid.   

  [10.40 am] 

 

 That leaves you in a difficult position, and it probably leaves you in a 40 

position where, from my perspective, it may very well mean that those 

matters need to be considered in phase 2 with the appropriate 

justification. 
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JUDGE HASSAN:   Yes.  In other words nothing is necessarily lost but the 

potential is for much more targeted intervention based on proper 

evaluations supported by the Council. 

 

MR MILLAR:   But I would say, sir, conservatively that I would be concerned 5 

that these matters would potentially slip through the net, as it were, and 

not find their way appropriately into phase 2.   

 

JUDGE HASSAN:   If the Panel takes the eye off the ball? 

 10 

MR MILLAR:   Well, I am not saying that, sir. 

 

JUDGE HASSAN:   Thank you.  No, I understand you are not saying that.  

Look, page 37 of Ms Carter’s attachment next.  I just want to ask you 

something around this certification issue.  Now, clearly it is important 15 

for this to be dealt with in the right way legally and procedurally in any 

decision. 

 

 If we look down the columns of cliff hazard management there, just for 

context, and just in a broad sense if you could just pause it on there, 20 

thank you.  So the consequences for being within one of these areas in 

terms of capacity to subdivide and develop land are relatively 

significant in the sense of consenting category and the risks associated 

and costs associated with securing consent. 

 25 

MR MILLAR:   Correct. 

 

JUDGE HASSAN:   But clearly, there has been a significant amount of 

evidence, modelling and otherwise, to indicate the rationale for a risk 

based approach to these issues.  Given the problems with certification 30 

that you describe, I wonder whether you have a view on – you may 

have heard it, I do not know, but Dr Mitchell floated a concept of 

having outside the Plan, and this has come up with questioning as well, 

a capacity to update the hazard lines, on the basis of informed expert 

evaluation, if you like, that the hazard line is actually in the wrong 35 

place, in other words, a fact finding exercise, a fact proving exercise.  

The experts acknowledging a number of them that at a site specific 

level an area wide line could well, and will, need adjustment, as has 

been shown in response to a number of submissions. 

 40 

 Given that premise and given the difficulties with certification where 

one is dealing with evaluative judgement of any kind, or as you put it 

“qualitative judgement”, what about the concept of mapping that allows 

for that adjustment without triggering consent, given the seriousness of 

the consenting categories? 45 
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MR MILLAR:   Sir, I didn’t hear what was offered up by Dr Mitchell, and I am 

sure I understand correctly what your question is, but are you 

suggesting to me that as information comes into the Council, through 

consenting processes for example, that shows from ground truthing that 

the risk is not what was originally thought to be. 5 

 

JUDGE HASSAN:   Well the hazard was not. 

 

MR MILLAR:   That is correct, yes.  And that therefore leads to a process 

where lines may move around on the Plan, and therefore the activity 10 

status may change over time. 

 

JUDGE HASSAN:   Yes, well perhaps to clarify.  Let us assume the rule 

specifies activity categories in tables like that, but it refers the reader to 

a tool which allows the reader to determine whether or not their 15 

property is subject to that rule or not at any time. 

 

MR MILLAR:   I see, so you are saying that the hazard plan lines may not 

necessarily be contained within the plan? 

 20 

JUDGE HASSAN:   Yes.  So the rules in the Plan. 

 

MR MILLAR:   Yes.   

 

  [10.45 am] 25 

 

JUDGE HASSAN:   The hazard lines are a ready reference for someone to 

determine whether that they are subject to the rule or not and the 

Council has the capacity on the basis of more accurate information to 

refine the line? 30 

 

MR MILLAR:   I can see that being a useful tool for those property owners 

who may be in an area that on day X, it was contained within a cliff 

hazard management area for example, and on day Y the line may move 

effectively and they are no longer in that location. My concern would 35 

be, what if the opposite was true and how would landowners who 

suddenly, for whatever reason, move into a hazard area without 

understanding how in the circumstances why that has occurred. 

 

JUDGE HASSAN:   So your concern would be perhaps answered if that is an 40 

issue and conceivably it could be, would that answered by a regime 

which allowed for adjustment to release the land from the rule but not 

to impose the rules? 
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MR MILLAR:   Impose, yes. So to go back to the fundamentals of your 

question, I agree that that is a workable concept, providing there is 

robustness around the process that leads to the changing of the lines. 

 

JUDGE HASSAN:   Yes, and it is accessible? 5 

 

MR MILLAR:   And it is available to the community. 

 

JUDGE HASSAN:   Yes. Could the same principle be applied – and this is my 

last question – could the same principle be applied to the flood hazard 10 

overlay, in other words, as more information comes in the Council is 

wanting to extend the permitted activity overlay when more 

information comes in, can you see the value of that being allowed for 

without plan change? 

 15 

MR MILLAR:   Yes I can. I have – my experience with flood management 

overlays generally has been that, over time if it is based on setting floor 

levels that floor levels will often change as information is received and 

reviewed. And my concern around that would be, that from a 

development perspective, a developer may rely upon either being in or 20 

out of the flood management area, and if in a flood management area, 

may rely upon a floor level that is provided to them by Council and 

proceed to plan a development on the basis of that. 

 

 And I would be concerned that if the certainty that they proceed with 25 

their development which is based on a floor level, that is the certainty 

cannot be guaranteed over time, that that could unintentionally place 

road blocks in the place of the developer. 

 

JUDGE HASSAN:   Thank you very much, Mr Millar, thank you. 30 

 

SJH:   Mr Millar, just following on from questions from Dr Mitchell and Judge 

Hassan around matters that perhaps more properly belong in later 

chapters, was it the planners concern that because this has been done 

chapter by chapter and this is going to become part of an operative plan 35 

there could be a lacuna? 

 

MR MILLAR:   Yes. 

 

SJH:   Okay. Mr Pizzey, any questions arising from the Panel’s questions? 40 

 

MR PIZZEY:   No, your Honour, thank you. 

 

SJH:   Any re-examination? 

 45 

MS WALSH:   No, sir, thank you. 
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SJH:   Thank you very much, Mr Millar, you may stand down. 

 

MR MILLAR:   Thank you. 

 5 

<THE WITNESS WITHDREW [10.49 am] 

 

SJH:   I think now we will proceed and before the morning adjournment we 

will hear Mr Maw, your opening on behalf of ECan and then we will 

go to the evidence straight after the morning adjournment – thank you, 10 

Ms Walsh, you may be released. 

 

MS WALSH:   Thank you, sir. 

 

  [10.50 am] 15 

 

SJH:   Yes, thank you. 

 

MR MAW:   Thank you. 

 20 

 May it please the Panel, I do not intend to read out the submissions, I 

simply intend to take you through the highlights from within those 

submissions and I start first with ECan’s position in relation to the 

Natural Hazards Proposal. 

 25 

 ECan lodged a submission in support of the notified version of the 

proposal subject to a small number of specified amendments. In 

relation to natural hazards the changes sought were generally restricted 

to seeking improvements in the operation of chapter 5 and improved 

implementation of the Canterbury Regional Policy Statement.  30 

 

 The changes sought in ECan’s submissions have been addressed 

largely through expert conferencing and the version of chapter 5 

contained in Ms Carter’s rebuttal evidence, subject to some further 

changes, which Mr Rachlin will give evidence on shortly. 35 

 

 In relation to the legal framework, ECan’s primary interest in this 

chapter is to ensure that it implements the regional policy statement. 

Chapter 11 of that statement provides clear direction for this natural 

hazards proposal as it provides a framework for managing natural 40 

hazard risk in Canterbury and sets out the responsibilities of local 

authorities in the region for the control of land use to avoid or mitigate 

natural hazards. 

 

 In terms of the evidence which ECan will call, Mr Rachlin, a principal 45 

planner will provide planning evidence. Mr Rachlin has considered the 
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evidence of submitters and the Council and he has subsequently 

considered the minute from the Hearing Panel and will assist the Panel 

where he is able by giving oral answers to those questions.  

 

 In relation to those questions, a number of the questions require a legal 5 

response and I can signal that a detailed legal response will be given by 

counsel in closing.  

 

 There are two questions there that I wish to address you briefly on. The 

first relates to whether, as a matter of law, the Council can have a rule 10 

which requires certification conditions for a permitted activity, and 

there has been some discussion about that this morning. In my 

submission, from a legal perspective, certification could be used in a 

rule for a permitted activity provided the three requirements for a valid 

permitted activity are met, that being that the rule is comprehensible 15 

and reasonably informed, but not necessarily expert person. That the 

rule does not reserve to a Council or a third party the discretion to 

decide by subjective formulation whether the proposed activity is 

permitted or not, and thirdly whether the rule is sufficiently certain to 

be capable of objective ascertainment.  20 

 

 Finally, in relation to question 7, ECan supports the Council and the 

Crown’s submissions that there is no apparent legal constraint on 

policies being framed to be implemented by non-regulatory methods.  

 25 

 Those are the only issues which I wish to raise at this point in time. I 

am happy to call Mr Rachlin now or after the morning adjournment. 

 

SJH:   No, I think rather than have his evidence and then break and such like, 

we are nearly at the morning adjournment, so I think it is best we will 30 

adjourn until 11.10 am and then you can call him then. 

 

MR MAW:   Thank you, sir. 

 

SJH:   Thank you, Mr Maw. 35 

 

ADJOURNED [10.54 am] 

 

RESUMED [11.10 am] 

 40 

SJH:   Thank you. Yes, Mr Maw. 

 

MR MAW:   Sir, I now call Mr Rachlin. 

 

45 
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<MICHAEL DAVID RACHLIN, affirmed [11.10 am] 

 

SJH:   Yes, thank you. 

 

<EXAMINATION BY MR MAW [11.11 am] 5 

 

MR MAW:   Do you confirm that your full name is Michael David Rachlin? 

 

MR RACHLIN:   I do. 

 10 

MR MAW:   You are employed as a Principal Planner at Canterbury Regional 

Council? 

 

MR RACHLIN:   I am. 

 15 

MR MAW:   You have the qualifications and experience set out in appendix 1 

to your statement of evidence dated 20 February 2015? 

 

MR RACHLIN:   I do, yes. 

 20 

MR MAW:   Do you confirm that you have prepared a statement of evidence 

dated 20 February 2015? 

 

MR RACHLIN:   I can. 

 25 

MR MAW:   Do you confirm that that statement is true and correct to the best 

of your knowledge and ability at the time you prepared that statement? 

 

MR RACHLIN:   It was, yes. 

 30 

MR MAW:   I understand that as a result of evidence which you have reviewed 

subsequent to filing that statement, that your opinion has changed on a 

number of factors and you will address those factors when you deliver 

the summary of your evidence? 

 35 

MR RACHLIN:   Yes, I will. 

 

MR MAW:   Now, Mr Rachlin, this Panel issued a Minute dated 27 February 

2015, have you had an opportunity to read that minute? 

 40 

MR RACHLIN:   Yes, I have. 

 

MR MAW:   I understand that there are a number of questions which you can 

usefully assist this Panel in relation to that minute, and I would like to 

start with the questions articulated at paragraph 4 of the minute. So in 45 
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relation to that question, “what, if any, changes are necessary in your 

opinion to objective 5.5.1 and/or objective 3.3.6”? 

 

MR RACHLIN:   I think in my view, following the release of the Strategic 

Directions Chapter and the objectives, I think objective 5.5.1 became 5 

redundant and I do not think it needs to be replaced in chapter 5, I think 

objective 3.3.6 covers what chapter 5 seeks to do and so I do not think 

it is necessary or desirable to retain 5.5.1, which is of lesser detail. 

 

MR MAW:   Do you have a comment to make in relation to the relationship 10 

between objective 3.3.6 and the objectives and policies in chapter 5? 

 

MR RACHLIN:   I mentioned that I think 5.5.1 should be deleted, perhaps I 

should add I do believe that the other objectives, that is 5.5.2 and 5.5.3, 

should remain in chapter 5 since I think they deal with discrete 15 

outcomes also sought by the chapter, which are complimentary to the 

overarching outcomes set out in 3.3.6, but they would sit below the 

3.3.6 overarching strategic objective. 

 

MR MAW:   I would like now to deal with question 3 and the questions 20 

relating to rule 5.10, these questions are set out at paragraph 16 of the 

Minute. In your opinion would rule 5.10 result in double regulation? 

 

MR RACHLIN:   Yes, when I had a look at that again I think it would and I 

certainly do not think that would be appropriate for achieving the 25 

objectives and policies. 

 

MR MAW:   In your opinion would restricted discretionary activity criteria in 

rule 5.8.3.2 and other rules result in double regulation? 

 30 

MR RACHLIN:   I did find that, following receipt of the Minute I did a couple 

of test development scenarios and I did find problems of, maybe not so 

much double regulation, but inconsistency between the chapters, and I 

am happy to talk to the Panel, take you through the two scenarios I set 

myself. 35 

 

SJH:   Thank you. 
 

  [11.15 am] 

 40 

MR RACHLIN:   So the first one I looked at was in rule 5.8.3.2 and it is for a 

new building and it would be in an industrial heavy zone within the 

FLFMA. Now under rule 5.8.3.2 this would require restricted 

discretionary consent because it is not within one of the full overlay 

areas.  45 
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 And again for my scenario if I assume that the owner chooses not to 

accept the Council’s minimum floor level, i.e. it is a lesser floor level. 

So when I went through the matters of discretion I found that A and B, 

to me are not appropriate, because they are concerned with floor levels, 

flood risk and flooding, et cetera at the site. And we go to discretion C, 5 

again I think the first part is appropriate, because that is the pathway to 

allow consideration of other mitigation measures to complement or 

substitute for minimum floor levels. But then the last part where it goes 

on and environmental impact including any benefits associated with 

flood management, this seemed to me to be broad and I wondered 10 

whether that should be looking at the transfer or the creation of risk to 

adjacent sites. 

 

 The discretion matter D which perhaps was the one that stood out for 

me. And what I did was I looked at the zone provisions and there are 15 

built form standards for the heavy industrial zone and if this building is 

outside of the FLFMA it can be built up to a height of 15 metres and set 

back from the road 6 metres. Now breach of either of those standards is 

(INDISTINCT 2.14) a breach of restricted discretionary activity and 

there are a number of detailed matters of discretion that deal with visual 20 

amenity, sunlight, privacy.  

 

 So it seems to me that that discretion D is either not needed, because 

you have other rules that would kick in in other chapters, or if chapter 5 

prevails over these other rules, then that is where I felt it could be 25 

inconsistency in the treatment of a building that is within an FLFMA 

and a building that is outside. 

 

 The second one I looked at is 5.9.3. This is for in LAA1 the 

Liquefaction Assessment Area 1, restricted discretionary consent and I 30 

was looking at it on the basis of one of the housing developments 

advanced under the enhanced housing schemes, so that is RD2 you see 

on screen there. And again when I looked at the discretion matters, A to 

D I think are appropriate, they deal with the issues of liquefaction and 

mitigation. If we go to discretion matter E the effectiveness and 35 

environmental impact of any mitigation measures proposed, again, that 

seemed broad to me and, again, I wondered whether that should be 

restricted to the transfer or creation of risk arising from those 

mitigation methods.  

 40 

 So I think it is correct to say when I looked at, when I did those spot 

checks, that there are some problems of that nature that is identified, 

and I think the question is asked whether that is appropriate for 

achieving the objectives and policies, and I think the answer would be 

no, if my findings are correct. 45 
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MR MAW:   To move on now to question 4 and those questions relate to the 

use of certification conditions for permitted activities in regard to 

certain hazards. In your opinion would it be viable and appropriate to 

have a permitted activity regime involving certification for and, firstly, 

rock fall, cliff collapse and mass movement? 5 

 

MR RACHLIN:   When I am thinking about this I do have difficulties in how 

this would work. My concern that might remove the ability of the 

Council to impose conditions for the ongoing monitoring, maintenance 

and possible adaptation of any necessary protection works required for 10 

an individual property.  

 

  [11.20 am] 

 

 From what I have seen of the evidence and the technical evidence in 15 

the transcripts there is talk about how risk can change over time and, 

for example, if there is another earthquake the clock stops and the risk 

profile changes.  And I just cannot see how that ongoing nature of the 

mitigation can be provided for. 

 20 

 Flooding, however, I think is an area where I think certification could 

be considered subject to the actual model being available to be used by 

independent people.  But it does seem to me that we are looking at a 

figure to meet the minimum flood level that is defined, I would have 

thought that would be a relatively simple issue subject to the model that 25 

would be available.  So that is one way I thought could work. 

 

 And likewise for liquefaction, in LAA2 this is the one where I think the 

advice we have been getting is that the level of risk is low, and it got 

me thinking about whether there is a way of determining a step where 30 

investigation can be done to determine whether or not mitigation or 

further investigations are needed. And if the answer is no, then it 

becomes permitted, or alternative do we look at that as a controlled 

activity given the evidence I have been hearing from the technical 

experts about the very low level of risk we are finding there. 35 

 

MR MAW:   Thank you, Mr Rachlin.  Could you now give the Panel a 

summary of your evidence please? 

 

MR RACHLIN:   My evidence sought to cover those areas of chapter 5 where 40 

agreement was not reached by all the participants during the 

conferencing of the planners.  And a significant area of dispute related 

to infrastructure and developing the framework for managing the 

repair, maintenance and installation of infrastructure.  So my evidence 

discussed the matter of critical infrastructure in areas of high hazard 45 

risk and the role of policy 5.2.2 as part of the framework.   
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 I identified that this is a services, these infrastructure as it is delivered 

which is critical to a community and hence why the preferred 

management option is to avoid locating near assets in these areas.  This 

is however balanced by recognition that there may be no alternative but 5 

to locate in these areas. 

 

 The evidence goes on to identify why it is appropriate in the 

management framework to also have specific policy recognition of the 

need to repair and maintain existing infrastructure in the Slope Hazard 10 

Management Areas whether that infrastructure is critical or not. 

 

 This policy reflects the fact that infrastructure is located in these areas 

and recognises that these assets will need to be maintained and repaired 

over the lifetime of the District Plan.  Now, to implement this 15 

framework in slope instability areas I have suggested a number of 

changes to rule 5.10.1, and this included the definition of 

“maintenance”, to try and create pathways for infrastructure in these 

slope instability areas, be that for repair and maintenance of existing 

infrastructure or the installation of new assets. 20 

 

 And also there is dispute in relation to provisions managing 

development in the FLFMAs.  So the first of these related to providing 

for a grandfather clause to exempt some development from the 

requirement to meet minimum floor levels.  I continue to agree that in 25 

principle this is desirable but the issue remains for me how to provide 

for it in a way that does not undermine the direction of chapter 5 and it 

still remains unresolved. 

 

 My evidence also discusses further changes are needed to the policies 30 

relating to managing development in the FLFMA, and generally you 

will find it is not necessary but the exception was policy 534 which is 

the one that deals with minimum floor levels and I have recommended 

some changes to more clearly articulate the exemptions to the floor 

level requirements found in the associated rules. 35 

 

 Now, the planners’ caucusing group was also divided on the issue of 

whether exemptions for recession plane rules which are provided for in 

the floor overlay areas should be extended out to all properties within 

the FLFMAs.  I continue to believe that this exemption should apply 40 

and I think it is appropriate. 

 

  [11.25 am] 

 

 I also supported the additional provisions proposed to the slope 45 

instability policies, so these were 5.5.1, 5.5.2, 5.5.3 which recognise the 
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need to repair and maintain existing infrastructure in these areas, and 

also in addition to cliff collapse policy 5.5.1, to provide for where the 

risk is reduced to tolerable similar to the provisions found in 5.5.2 and 

5.5.3, and I still continue to believe that this is appropriate to better 

articulate the framework. 5 

 

 So I think overall, the structure of the chapter based, as it is, around the 

three main natural hazard types with the associated map in risk based 

approach is appropriate, and with the amendments I have suggested, I 

believe a better balance is struck between support and development to 10 

recovery, and avoiding the unacceptable natural hazard risk to people, 

property and infrastructure. 

 

 I do, however, recognise that improvements are needed to the chapter 

to better articulate this and this is why I continue to support the use of 15 

an introduction to the chapter. 

 

MR MAW:   Thank you, Mr Rachlin.  Now I signalled earlier that as a result of 

evidence which you have now reviewed from other parties, you have 

had an opportunity to reconsider your opinion in relation to a policy 20 

and a rule. 

 

 Could you please advise the Panel where you have reconsidered your 

opinion? 

 25 

MR RACHLIN:   Yes, the first one related from the evidence of Andrew Willis 

for the Crown, and it is to do with policy 5.3.4 and this is the minimum 

floor levels. 

 

 The Panel will be aware from my evidence, I also suggested some 30 

amendment to this policy.  Mr Willis has offered an alternative set of 

wording and I consider his to be superior to mine, and particularly I 

note that his wording restricts the floor level (INDISTINCT 1.57) 

significant additions. 

 35 

 So with those added in, I think that articulates the exemptions provided 

for  in the rules. 

 

 Wendy Saunders evidence for the Crown made a number of 

recommendations for changes to the introduction section to the chapter 40 

in (INDISTINCT 2.23) as matters of discretion and assessment matters 

I share her opinion that these will improve understanding of the risk 

concepts which inform the Natural Hazard Management Framework 

and also improve the consistency between policies and assessment 

matters. 45 
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 So she identified the need for an explanation of the levels of risk, ie 

acceptable, tolerable, intolerable, an explanation that multiple hazard 

consists of cascading and cumulative hazards, an explanation of what 

the (INDISTINCT 2.51) space approach works, an explanation of the 

precautionary approach as well as the actual amendment she set out to 5 

the assessment matters, and I support those and would adopt them. 

 

 I also considered the evidence of witnesses for the Lyttelton Port 

Company, the oil companies and also Orion, and I now believe that the 

repair and maintenance of existing infrastructure should be a permitted 10 

activity in all of the slope hazard management areas. 

 

 So you will see from my evidence I currently recommend that it should 

be a restricted discretionary activity in Cliff Hazard Management Areas 

1 and 2, and also Mass Movement Hazard Management Area 1. 15 

 

 So I have formed this opinion based on the evidence these witnesses 

provided and in particular I noted that their evidence made the points 

that over the lifetime of this Plan, avoidance is not a realistic option.  

The only option available is to manage the risk to this infrastructure.  20 

 

 They also make the point that they have these operational requirements 

to repair and maintain infrastructures over that time to ensure that it can 

continue to operate and serve the community. 

 25 

 Their evidence also provided details to the various regulatory and 

legislative requirements concerning matters such as management risk 

and obligations that are imposed on them, and they also made the point 

that they have a long term interest in their assets, and I agreed with 

them, in the circumstances a consent process to maintain and repair 30 

assets perhaps represents an additional unnecessary regulatory hurdle 

and could act as a disincentive to undertake the works.  And so hence I 

do support the call for that to all be permitted activity throughout all the 

slope hazard management areas. 

 35 

 And that is the last of my changes. 

 

MR MAW:   Thank you, Mr Rachlin, if you can remain for any questions from 

the Panel or from my friends. 

 40 

SJH:   Yes, Mr Pizzey. 

 

<CROSS-EXAMINATION BY MR PIZZEY [11.29 am] 

 

MR PIZZEY:   Thank you, sir.  Good morning, Mr Rachlin. 45 
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MR RACHLIN:  Good morning. 

 

MR PIZZEY:   Mr Rachlin, I am not sure if I followed your answer to a 

question from my learned friend in relation to the double regulation 

question to do with rule 5.9.3. Can I take you back to that, please, and 5 

perhaps if we use on the screen the version that was Appendix 1 to 

Ms Carter’s rebuttal evidence. You gave evidence, Mr Rachlin, in 

relation to your view on the matters to which discretion is restricted and 

did I understand you correctly that you thought matters A to D were 

appropriate, but you had a difficulty with E? 10 

 

MR RACHLIN:   Yes. That is correct, it was E that I had concerns with. 

 

MR PIZZEY:   Now, that discretionary matter E is about the effectiveness and 

environmental impact of mitigation of liquefaction risk, correct? 15 

 

MR RACHLIN:   Of the mitigation measures proposed. 

 

JUDGE HASSAN:   Does it say that? That question was premised on the basis 

of words that, are the words in E that you mentioned? 20 

 

MR PIZZEY:   Not the words, sir, but in context, sir. 

 

SJH:   So by a bit of mind reading of the author, is that the question, you are 

meant to work out that that is what it is about? 25 

 

MR PIZZEY:   The focus of the question, sir, was on the evidence that there is 

double regulation involved in E and if that discretionary matter is in 

relation to the effectiveness and environmental impact of the mitigation 

measures of the liquefaction is that is what the rule is on. 30 

 

SJH:   Well, I think the answer was it was considered to be too broad and the 

assumption was, I think, that if it was designed to protect neighbouring 

properties, it should say so. Is that correct? 

 35 

MR RACHLIN:   That is correct, yes. 

 

MR PIZZEY:   Page 7 of Appendix 1, Mr Rachlin, is where Ms Carter 

proposes a change to policy 5.2.2(c). Do you agree that that is the 

change that you were recommending in your evidence? 40 

 

MR RACHLIN:   It is, yes. 

 

MR PIZZEY:   Your evidence refers to the grandfathering exemption for 

activity in the FLFMA and expresses a concern at paragraph 16 and 17 45 

that an exception creates tension with the Regional Policy Statement. Is 
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it your opinion, Mr Rachlin, that that tension amounts to inconsistency 

or is it something less than inconsistency? 

 

MR RACHLIN:   The issue for me with the grandfather clause is one of scale. 

So if we were talking about a couple of hundred houses out of the how 5 

ever many, 25,000 properties that are within the FLFMAs, then I 

probably would suggest that that is a relatively minor tension and so it 

is not one that I would sit here and say it is not given effect.  

 

  [11.35 am]  10 

 

 As I said the issue is about scale and what is actually being proposed in 

the evidence for Southern Response and IAG and the planner, Mr 

Nixon, is potentially far broader than that and, in fact, their evidence 

does not indicate to me just how many buildings would benefit from 15 

this exemption.  

 

 So that level of uncertainty about the scale of what is being proposed, 

then it potentially, if it applies to 5,000 then the tension becomes that 

much more severe than the 200. 20 

 

MR PIZZEY:   If it was 5,000 it would be inconsistent. Is that what you are 

saying? Inconsistent with the LPS? 

 

MR RACHLIN:   I think it would be, yes. 25 

 

MR PIZZEY:   Page 15 of Ms Carter’s Appendix 1 to her rebuttal evidence, I 

take it that there is no difference between you and Ms Carter over the 

appropriateness of that advice note? In the table for the assessment 

matters. 30 

 

MR RACHLIN:   Yes. 

 

MR PIZZEY:   The evidence of you and Mr Willis in relation to the possibility 

of adding words to Policy 5.3.4 in relation to material damage. I take it 35 

from your evidence, Mr Rachlin, that the intent in adding that reference 

in the policy to material damage is to provide for the rule that gives an 

exception for a small class of buildings, such as utility buildings or 

containers? 

 40 

MR RACHLIN:   Yes. That would be correct. 

 

MR PIZZEY:   Do you think the words “material damage” could be read as 

going further than that class of activity that your intent is to provide 

for? 45 
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MR RACHLIN:   No I do not think so. I think it is an appropriate term. 

 

MR PIZZEY:   Your evidence on the Activity Status Table, page 37 of 

Ms Carter’s Appendix 1. In your evidence, Mr Rachlin, you add a table 

in which for upgrading of existing infrastructure, the activity status is 5 

noncompliant in the Cliff Hazard Management Area 1 and 2 and in the 

Rock Fall Management Area 1. I take it from your evidence that 

upgrading, you consider, needs to pass through a high threshold, 

whereas maintenance can be an appropriate permitted activity. 

 10 

MR RACHLIN:   Well it also goes back to the definition I have recommended 

as well of maintenance which does provide for upgrading where it is 

part of a maintenance operation. So up to definition, which comes from 

the Canterbury Land and Water Regional Plans, and it says from the 

purposes of rule of 5.10.1 means you can keep structural land and 15 

vegetation good and safe condition and includes upgrading and minor 

alteration as long as any upgrading and minor alteration does not 

materially increase the footprint, height or external envelope of the 

structure. 

 20 

  [11.40 am] 

 

 So it provides for a degree of upgrade within the term of maintenance 

and it is where it goes beyond that that then, yes, I think it becomes a 

policy issue of whether we should be placing infrastructure in areas 25 

where there are clear possibilities of harm to them and disruption to 

services. 

 

MR PIZZEY:   So there are two classes of upgrading in your evidence, one is 

upgrading which is part of the definition of maintenance and which is a 30 

permitted activity and another type of upgrading which is a non-

complying activity? 

 

MR RACHLIN:   Yes, because the upgrade in - provided by my definition is 

for the existing infrastructure.  Once it gets beyond that the upgrading 35 

becomes, in my view, quite significant then it could be (INDISTINCT 

1.11) the same thing as a new piece of infrastructure.  So I think it 

would be advisable to treat them in the same way because the way 

define maintenance provide for the existing infrastructure to be 

upgraded and maintained within those limits. 40 

 

MR PIZZEY:   Do you see some difficulty, Mr Rachlin, in determining in what 

circumstances the upgrading is within the definition of maintenance 

and in what circumstances it goes beyond? 

 45 



 Page 566 

  

Ch5: Natural Hazards (Part) 06.03.15 

MR RACHLIN:   I agree, the definition is certainly flexible and I am aware 

that other witnesses, I think it is David le Marquand, come in with I 

suppose more precise numerical based definitions.  But I did discuss 

this definition before I put it in here with the consents people and 

compliance people at the Regional Council to ask them had it been 5 

problematic because there was an element of flexibility in it.  And the 

response back was, “No”, that they had not had a problem.  It was 

flexible and did require some element of discretion but that it seemed to 

be working. 

 10 

MR PIZZEY:   What is the policy that suggests to you, Mr Rachlin, that 

upgrading or to be non-complying rather than fully discretionary? 

 

MR RACHLIN:   That would go back to the policies for the slope instability 

areas where it talks about policies A to those.  It talks about avoiding 15 

use development where there is intolerable risk to life safety from the 

effects of those relevant hazards. 

 

MR PIZZEY:   That intolerable risk of loss of life or serious injury in the risk 

bands are focused on the risk to people in residences 67 percent of the 20 

time, so you appreciate that that risk is significantly less for 

infrastructure and for people working on the infrastructure? 

 

MR RACHLIN:   Yes, I see the point you are making there.  I think it goes 

back to the fact that these hazard areas have been mapped on the basis 25 

of a model that uses that as the tool by which you define the lines.  But 

the evidence I have seen is that these areas are subject to heightened 

risk of natural hazards, such as cliff collapse.   

 

 So as well as naturally a risk to life safety it will also damage the 30 

infrastructure that is in place in there and so it just seemed to me that 

the idea is should we be placing our important infrastructure that 

provide communities with services in an area where there could be 

damage if there is an alternative and perhaps on that maybe it is policy 

5.2.2 which talks about, avoid, locate a new critical infrastructure 35 

where that risk has been significantly affected by a natural hazard 

unless there is no reasonable alternative, perhaps that is the better one 

to be looking at.   
 

  [11.45 am] 40 

 

MR CARRANCEJA:   Thank you, Mr Rachlin, thank you, sir. 

 

SJH:   Thank you, Mr Radich. 

 45 

MR CARRANCEJA:   Mr Carranceja, sir. 
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SJH:   Thank you, Mr Carranceja. 

 

<CROSS-EXAMINATION BY MR CARRANCEJA [11.47 am]  

 5 

MR CARRANCEJA:   Thank you, sir.  Good morning, Mr Rachlin.  Thank 

you for your answer to my learned friend’s question, Mr Maw, earlier 

where you mentioned that you thought that Mr Willis’ version of policy 

5.3.4 was superior. 

 10 

MR RACHLIN:   Yes. 

 

MR CARRANCEJA:   Now I understand your answer to questions again from 

my learned friend Mr Maw, and also to Mr Pizzey, that the reason you 

support his version as being superior is because it better reflects the 15 

rules that are in the chapter. 

 

 Did I understand it correctly? 

 

MR RACHLIN:   That is correct, yes. 20 

 

MR CARRANCEJA:   What I would like to suggest to you is also that 

Mr Willis’ version also better gives effect to a policy in the Regional 

Policy Statement, and if I could refer you to that policy please. 

 25 

 So perhaps if the Secretariat could put it up on the screen please  So it 

is the Regional Policy Statement, I am looking at policy 11.3.2 and you 

will find that on page 131 of the Regional Policy Statement. 

 

 So we are just looking at the left hand column, is probably all we need, 30 

so Mr Rachlin, perhaps if you just read through policy 11.3.2 and it is 

really just points 1 and 2 below that, are the ones I would like to 

concentrate on. 

 

MR RACHLIN:   So that is the exemptions? 35 

 

MR CARRANCEJA:   Yes. 

 

MR RACHLIN:   “It is of a type that is not likely to suffer material damage in 

an inundation event or is ancillary or incidental to the main 40 

development of.” 

 

MR CARRANCEJA:   Correct.  So there are two exemptions mentioned in 1 

and 2.  The point I would like to just put to you is that Mr Willis’ 

version of policy 5.3.4 which you will find, if you like, not that you 45 
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have got it in front of you, on page 10 of Exhibit 2, which is the 

Crown’s yellow version. 

 

 It better covers both those exemptions, the word ‘significant’ covers 

exemption 2 - - - 5 

 

MR RACHLIN:   That is why I supported why it is superior to mine. 

 

MR CARRANCEJA:   Thank you.  In your evidence, appendix 3, you have 

suggested some changes to policy 5.2.2, critical infrastructure.  What I 10 

would like to do is ask you to also have a look at Mr Willis’ suggested 

amendment to that same policy. 

 

 Now you will find that on page 8 of Exhibit 2.  So highlighted in 

yellow are his amendments, I will give you a chance to look through 15 

that. 

 

MR RACHLIN:   Yes, I see that he has effectively taken what was added to 

policies 5.5.1, 5.5.2, and 5.5.3 through the planners caucusing, and 

merged it into 5.2.2 and to the (INDISTINCT 4.11) change the 20 

infrastructure. 

 

MR CARRANCEJA:   So in the interests of making things concise and easier 

to follow, more readable and accessible for people reading this chapter, 

would you agree that it would be a good idea to consolidate the idea of 25 

recognising the benefits of existing infrastructure, the need for it to 

repair, maintenance and use, into this policy rather than scattering it 

across 5.5.1, 5.5.2 and 5.5.3? 

 

MR RACHLIN:   Yes, I do.  Seeing that I think that is a better way of drafting 30 

the provisions. 

 

MR CARRANCEJA:   Yes, and just in terms of the topic itself do you accept 

that this sort of policy is appropriate, that there are benefits of not just 

critical infrastructure but existing infrastructure generally, that ought to 35 

be recognised? 

 

  [11.50 am] 

 

MR RACHLIN:   Yes, I agree with that, and that is effectively what the 40 

previous version did but in two different places.  It effectively brings 

them together into one. 

 

MR CARRANCEJA:   Thank you Mr Rachlin, I have no further questions. 

 45 

SJH:   Thank you.  Mr Chapman? 
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<CROSS-EXAMINATION BY MR CHAPMAN [11.50 am] 

 

MR CHAPMAN:   Good morning, Mr Rachlin. 

 5 

MR RACHLIN:   Good morning. 

 

MR CHAPMAN:   I am going to ask you a serious of questions just in relation 

to rebuild issues associated with Southern Response and IAG’s position 

on the plan.  Firstly, it is clear from your evidence that you are a 10 

supporter of the grandfather provisions? 

 

MR RACHLIN:   I am in principle, yes. 

 

MR CHAPMAN:   And there appear to be two drivers for those grandfather 15 

provisions, firstly that it is not too onerous in terms of the developers or 

the construction programme, and the second one that you discussed 

with Mr Pizzey this morning is that the exemption is relatively 

confined in terms of the numbers that it applies to.  I wonder if you 

have had a chance to read the evidence since the preparation of your 20 

evidence from Mr Hurren on behalf of Southern Response? 

 

MR RACHLIN:   Is that, I have got here, the version 5? 

 

MR CHAPMAN:   Goodness me, I think it has been brought up on the screen.  25 

So paragraph 14 that is up on the screen right now.  If you look at 

paragraph B, you would accept that at least from Southern Response’s 

perspective, that they have got 200 sites within the FLFMA that are 

being worked on at the moment.  

 30 

MR RACHLIN:   Yes, I see that. 

 

MR CHAPMAN:   And I have not brought Mr Jenkin’s evidence with me but 

similar numbers effectively from IAG’s perspective. 

 35 

MR RACHLIN:   Okay. 

 

MR CHAPMAN:   So in your discussion with Mr Pizzey this morning, that is 

confined sufficiently enough for a grandfathering exemption to apply in 

your view? 40 

 

MR RACHLIN:   Yes, if it was limited, if the clause was worded in a way that 

limited it in that manner then yes, I would be comfortable with that. 

 

MR CHAPMAN:   I am going to take you now to paragraph 18 of Mr Hurren’s 45 

evidence, and you will see there up on the screen that there is a time 
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frame for development, and in your evidence, prior to seeing this 

evidence you have said that you think that the building consent stage is 

the most appropriate point for the grandfathering to trigger.  Is that 

correct? 

 5 

MR RACHLIN:   Yes, it is, yes. 

 

MR CHAPMAN:   If you look at those time frames would you accept that 

there is a very long time frame in which detailed design is done for 

building consent? 10 

 

MR RACHLIN:   Yes. 

 

MR CHAPMAN:   So if one moved it back to the PIM application stage, would 

you not be satisfying your requirement that it does not become onerous 15 

on a rebuild project, to fix it at the PIM stage, to avoid a whole lot of 

unnecessary work being done? 

 

MR RACHLIN:   Yes, I would agree with that. 

 20 

MR CHAPMAN:   So you would change your evidence in paragraph 17 to 

align with the PIM stage? 

 

MR RACHLIN:   Within the context of what we just discussed about the scale 

of what we are actually allowing for has been pulled back quite 25 

significantly from what is in Mr Nixon’s evidence.  Within that sort of 

context then I think I would be comfortable because it represents a 

pragmatic way to provide for ways of effective concentration. 

 

MR CHAPMAN:   And then in your reply to Mr Maw’s question, do I take it 30 

that you have changed your view with respect to flooding, that it is 

capable of certification, once the plan is in, in relation to whether a 

resource consent would be the most appropriate method for fixing floor 

levels after the plan is implemented? 

 35 

MR RACHLIN:   I think if there is a model that is available that can deliver 

that, and obviously I have been following the transcripts and I see some 

of the evidence from the experts saying that that may not be possible, 

but let us assume that that is possible, then, yes, I would think that 

would be appropriate. 40 

 

MR CHAPMAN:   I mean your evidence is couched by the opening statement 

in your paragraph 18, where it says “it was agreed”, and I was going to 

ask you what your view was as opposed to the “it was agreed”.  As to 

whether restricted discretionary process is appropriate for determining 45 

floor levels within the FLFMA. 
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  [11.55 am] 

 

MR RACHLIN:   Yes, and at the time the idea discussed during caucusing to 

provide a way of speeding this up, well since then there is obviously, 5 

with this process, been further thought about it and consideration, and I 

think if we can speed it up with more certainty then I would support 

that because it is still delivering the floor levels but just in a different 

way.  

 10 

MR CHAPMAN:   All right.  I will put it to you that it is going to really deliver 

a floor level which is exactly the same whichever process you choose.  

If you go to the Council’s modeller and get a floor level for a particular 

site that same floor level supplied for a one in 200 year event will 

probably be exactly the same outcome than if you applied through a 15 

restricted discretionary resource consent.  They will use that model, and 

they will derive a floor level from the model. 

 

MR RACHLIN:   If that is how they arriving at those levels currently, I 

understand that currently – because of a model outside of the overlay 20 

areas is not advanced enough and it still needs work, that they had to 

rely on other sources of information to come to a level, and it is about 

trying to get that to confer that into a model that then can be used 

externally is the hard part. 

 25 

 So my premise is, if that can be done then, yes, I agree then the levels 

will be the same.  But what I do not know is whether that model can 

actually work because of the technical evidence that I have seen about 

having to rely on currently outside of the fixed floor areas on other 

sources of information, which may not readily be available.  And so it 30 

is just whether that can actually be converted into a model is the thing 

for me.  

 

MR CHAPMAN:   But irrespective of whether someone asks for certification 

or whether one applies for a restricted discretionary activity, those 35 

same uncertainties are going to apply whichever track you take. 

 

MR RACHLIN:   Yes, that sounds right.   

 

MR CHAPMAN:   And it would be simpler, effectively all round to have a 40 

certification process rather than subject housing programmes to a 

restricted discretionary application. 

 

MR RACHLIN:   Yes, I would agree with that. 

 45 
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MR CHAPMAN:   Lastly, just in relation to recession planes, and just if I can 

take you, please, to – I have got Janice Carter’s version attached to her 

rebuttal appendix, the version of the Plan, if I can take you please to the 

exemption that is provided at the end of 5.8.1.1. 

 5 

 And that exemption, if I can just talk you through it, has got rather 

narrow scope, and that it purely results to recession plane issues as a 

result of a floor level rise, doesn’t it? 

 

MR RACHLIN:   Yes. 10 

 

MR CHAPMAN:   And that is needed in that rule because for a permitted 

activity you can’t have a ‘yes, but’ scenario, they had to provide an 

exemption for recession planes because otherwise it couldn’t be 

shoehorned into the nature of being a permitted activity, could it? 15 

 

MR RACHLIN:   Well, it could be a permitted activity within this chapter, and 

maybe other rules that come into play, but certainly in terms of this 

chapter the fact it is permitted. 

 20 

MR CHAPMAN:   Well you could not have a permitted activity that was still 

subject to recession planes, where there was a recession plane intrusion, 

there has got to be certainty in terms of a permitted activity.   

 

MR RACHLIN:   Yes, there would be that certainty. 25 

 

MR CHAPMAN:   And so what they are doing there is providing a pure 

exemption as an administrative construct effectively, to make the Plan 

work.  You accept that? 

 30 

MR RACHLIN:   Yes, I accept that is in there. 

 

  [12.00 pm] 

 

MR CHAPMAN:   And there is no difference in terms of the issue in relation 35 

to the FLFMA in your opinion that the recession exemption should also 

apply within those narrow confines in the outer area, is that correct? 

 

MR RACHLIN:   Yes, that is correct, that is my evidence. 

 40 

MR CHAPMAN:   Thank you, no further questions. 

 

SJH:   Thank you, Dr Mitchell? 
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DR MITCHELL:   Thank you, Mr Rachlin, just two matters, you have 

probably heard the questioning from earlier today about the 

liquefaction assessment area, particular assessment area 2. 

 

 Given that the geotechnical evidence is that the risks from liquefaction 5 

in those areas are very small and that any assessment related to 

liquefaction and its mitigation would be routine and that would 

inevitably lead to consent being granted – I am paraphrasing but that is 

what is being said – do you see that there is any need at all to have 

reference to assessment area 2 in the Natural Hazards section and 10 

instead would it be preferable just to make liquefaction one of the 

matters that any standard subdivision consent in the subdivision chapter 

was able to address? 

 

MR RACHLIN:   Yes, I would certainly see the merits in that. I just think it 15 

through that I know that in terms of how people may use the Plan when 

they think of a natural hazard then they go automatically to the Natural 

Hazards chapter and look for plans to see where they fall. But I think in 

terms of how you set out, yes I think that would work and – generally 

how I find in somewhere like Waimakariri District Plan 20 

(INDISTINCT 1.54), it is added to the subdivision matters rather than 

isolated out on its own. 

 

DR MITCHELL:   All right, good, thank you that is helpful. And I just wanted 

to refer you to flooding matters, and in particular to policy 11.3.2 of the 25 

RPS that you were asked some questions about earlier, but my 

questions are in a different context – can we please have that on the 

screen – and I think again we only need look at the left hand column – 

that is the policy upon which the approach to flooding in this Plan is 

based and which must be given effect to, is that correct? 30 

 

MR RACHLIN:   In terms of, that applies to what that cause an inundation, I 

would confer that into the district plan, they have called it the 

FLFMAs. 

 35 

DR MITCHELL:   Yes. So when you look what is mandated by that policy and 

by “mandated” I have used that term probably slightly loosely, but in 

terms of what must be given effect to. There is the reference to new 

buildings having an appropriate floor level above the one in 200 year 

design flood, and you will see at the bottom of the page it says then, 40 

“When determining areas subject to an inundation, climate change 

projections, including sea level rise, are to be taken into account”. 

 

 So when we look at the provisions in the district plan that we are 

dealing with, they have picked up the one in 200 year flood, in addition 45 

to that, they have amalgamated a scenario that says, “There is also a 20 
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– a one in 20 year tidal event occurring simultaneously with the one in 

200 year flood”, they have determine that the appropriate climate 

change level is a metre and they have determined that an appropriate 

free board is 400 millimetres, that is your understanding? 

 5 

MR RACHLIN:   It is, yes. 

 

DR MITCHELL:   You would accept that those last three mattes, eg the tidal 

change occurring simultaneously with the flood, the sea level rise and 

the floor level are all matters that are at the Council’s discretion to set 10 

rather than being mandated in a numerical sense at least by the RPS? 

 

MR RACHLIN:   Yes they are conceived under that – paragraph under 3B says 

that, “Provided there is a higher standard of management of inundation 

hazard events may be adopted where local catchment conditions 15 

(INDISTINCT 4.49) by cost benefit assessment”, so there is that 

element of flexibility, but yes that is correct. 

 

DR MITCHELL:   But the decision to choose a one in 200 year – a one in 20 

year tidal fluctuation simultaneously with the flood, to set a one metre 20 

level for sea level rise and to set a 400 millimetre freeboard.  That is a 

matter that the Council has used its discretion to set, rather than being 

directed to do so by the RPS? 
 

  [12.05 pm] 25 

 

MR RACHLIN:   Yes. 

 

DR MITCHELL:   And given that that is the case, do you have any view – and 

I appreciate you are presenting the planning in this rather than 30 

hydrological evidence – do you have any view about the degree of 

conservatism, that the choice of those three variables that the Council 

has chosen in relation to setting the FLFMA? 

 

MR RACHLIN:   A couple of comments, it has changed into the technical side 35 

of things, but in terms of things like the 400 millimetre freeboard, my 

experience is that it is fairly standard, can be applied throughout – well, 

my experience in regard to Christchurch – certainly plan changes I 

have dealt with in the Waimakariri District, a freeboard has been added 

there on top of the point 5, so it does seem to be standard. 40 

 

 In terms of that approach of including the seas side of things, I 

understood from the technical evidence I have seen and also I saw the 

transcript, that the justification, I guess we can say, at the same time 

you get floods, atmospheric pressure is lower and you get additional 45 

exacerbation, so it is hard for me to say whether that is overly 



 Page 575 

  

Ch5: Natural Hazards (Part) 06.03.15 

conservative.  I think the only thing I am aware of, I do not recall from 

the caucusing that the other experts were opposed to that, but yes, it 

may be a conservative approach. 

 

DR MITCHELL:   All right, thank you, thank you, sir. 5 

 

SJH:   Thank you, Ms Dawson. 

 

MS DAWSON:   Thank you, Mr Rachlin, just a couple of questions.  When 

you are answering the questions relating to the Lyttelton Port and you 10 

were talking about that the repair and maintenance of existing 

infrastructure and assets should be a permitted activity in all the 

overlay areas, I was not sure whether you meant that that was just in 

relation to the Lyttelton Port, or in all overlay areas everywhere? 

 15 

MR RACHLIN:   No, it is to do – it is in all the slope hazard overlay areas, so 

cliff top hazards, (INDISTINCT 2.49) 1, 2, et cetera. 

 

MS DAWSON:   But that is the Port or anywhere in the city? 

 20 

MR RACHLIN:   Sorry, it is anywhere within those overlays, so not just a Port. 

 

MS DAWSON:   Not just at the Port?  

 

MR RACHLIN:   Not just at the Port, no. 25 

 

MS DAWSON:   Okay, thank you very much, I was not sure, because the 

context was the Port but then you went out – so you are saying that the 

repair and maintenance of existing infrastructure anywhere in any of 

those overlays, you are satisfied should be a permitted activity? 30 

 

MR RACHLIN:   Yes. 

 

MS DAWSON:   Thank you.  And then going to one other matter that you 

mentioned which is, in the conferencing version 5.5.1, it was 35 

considered appropriate to add in the section B of which in Ms Carter’s 

version, she has not included in the cliff hazard policies, that is 

included in the rock fall and the mass movement, which is a second 

provision about controlling subdivision use and development in areas 

subject to life safety risk from cliff collapse where the life safety risk 40 

can be reduced to a tolerable level.  

 

 And I can, from Ms Carter’s point of view, that she has not suggested 

including that in the cliff collapse one because of the level of 

intolerability in the cliff collapse areas, and the difficulty or 45 

unlikelihood of being able to reduce that to a tolerable level. 
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 But you are saying that you think that even in the cliff collapse area, 

there ought to be a policy about control and management and the ability 

to mitigate to a tolerable level? 

 5 

MR RACHLIN:   I do.  When I look at the rules at 5.10.1, that is that table that 

set out all the activity statuses are very limited, there are some activities 

there that are listed as being discretionary, restricted discretionary. 

 

MS DAWSON:   Well, not subdivision?  10 

 

  [12.10 pm] 

 

MR RACHLIN:   Sorry, I am just turning – it looks like “permitted”, so it is 

just saying to me that, there is range of activities that are clearly 15 

envisaged here, but there was no policy regarding that, and so that is 

where I felt, “Well, maybe we ought to articulate that” rather than just 

rely on the one above which says, “avoid intolerable ingress” and then 

interpret that that can mean, “wherever it is tolerable it is okay”, 

actually you have something that says that, but that you could go out 20 

say, “You will control it”. 

 

MS DAWSON:   Do you think the wording should be exactly the same and 

therefore the policy position be exactly the same in the cliff collapse 

areas as it is in the rock fall and mass movement areas, given that the 25 

range of activities that are provided in the table as discretionary for 

example or permitted, are much more remitted (ph 0.58) in the cliff 

collapse zones? 

 

 I mean, for example subdivision is prohibited, and at the best non-30 

complying and the cliff collapse, but this policy would be saying that it 

may well be able to be controlled and provided for. 

 

MR RACHLIN:   So when I look at – because that policy applies to both the 

hazard management areas 1 and 2 - - -  35 

 

MS DAWSON:   Yes, yes. 

 

MR RACHLIN:   - - - and going down that list there is – I am looking at the 

conferencing version, yes I should be looking at - - -  40 

 

MS DAWSON:   Yes, I am sorry - - -  

 

MR RACHLIN:   The notified one. 

 45 
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MS DAWSON:   - - - I am thinking Ms Carter’s latest – yes, I am looking at 

the conferencing version too – I mean, I do not want you to get into a 

lot of detail about this, I just want you to just address this matter of 

targeting. 

 5 

MR RACHLIN:   Yes, I am just looking at it again – thank you – if I am 

making sure of the (INDISTINCT 2.08), there are permitted activities 

as well - - -  

 

MS DAWSON:   Yes. 10 

 

MR RACHLIN:   - - - within Cliff Hazard Management Area 2. So there could 

be well be it the wording maybe, could be fine tune to reflect what I 

understand from the geotechnical experts that the cliff hazard 

management areas will have a particular risk profile, so I agree that it 15 

maybe that you need to word things to reflect that. 

 

 I think the point I was making is that, but you need something there to 

articulate it, rather than just leaving it to criterion A or clause A to that 

policy. 20 

 

MS DAWSON:   All right, thank you very much, that is good, thank you, thank 

you for your help. 

 

JUDGE HASSAN:   Thank you, Mr Chairman. Mr Rachlin, first of all I would 25 

like to thank you for the way you have prepared carefully for your 

giving of evidence, including reading of the transcript and informing 

yourself. 

 

 Just a couple of questions arising out of questioning today, I would like 30 

to look at Ms Carter’s attachment A to her rebuttal statement for this on 

page 36 – now could you just go back to page 36 there please and hold 

it there. 

 

 So Mr Pizzey asked you questions in regard to E and that arose out of 35 

your evidence in regard to concerns around inconsistency as you 

explained in your scenarios. I am just wondering whether there could 

be a similar issue with inconsistency with F as is proposed in blue? 

 

MR RACHLIN:   I know certainly at the caucusing we were keen to have 40 

something in there so that, when you are looking at your criteria, you 

also take into account the nature and scale of the development, so that 

you are looking at the spectrum. But, yes, it is one of those things that 

the wording - - -  

 45 
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JUDGE HASSAN:   I just wonder how broad, you know, in terms of its 

breadth whether it actually would intrude into how things are managed 

under other specific chapters in the way you described before. 

 

MR RACHLIN:   Yes, I think that the wording that came out of the caucusing 5 

it could probably be better refined, but I think the point we were trying 

to get to that, when you are looking at the other criteria you do need to 

take into account the actual scale of what has been proposed because 

that will have different ways you apply that criteria. I think the 

principle of having something there still works for me, but whether that 10 

wording delivers what we thought it did is debatable. 

 

  [12.15 pm] 

 

JUDGE HASSAN:   Yes, so scale, for instance, might cut across bulk and 15 

location requirements as you were describing before, couldn’t they? 

 

MR RACHLIN:   Yes, I can see that now. 

 

JUDGE HASSAN:   And nature of development could actually even raise a 20 

question about whether the use itself was suitable which could cut 

across zoning expectations in a broader sense? 

 

MR RACHLIN:   Yes, that has opened up and not actually closed discretion so, 

yes. 25 

 

JUDGE HASSAN:   So on reconsideration, could you continue to support its 

inclusion in the list or should it be deleted, these matters to be 

addressed at the relevant time in consideration of other proposals? 

 30 

MR RACHLIN:   I think, yes, if the choice is having that wording or taking it 

out I think it would be better to take it out. 

 

JUDGE HASSAN:   And you cannot think at the moment how it might be 

refined? 35 

 

MR RACHLIN:   Not sitting here immediately, I think it could be refined to 

reflect what the intent was. 

 

JUDGE HASSAN:   Yes, thank you.  I would like to also now talk to you 40 

about Exhibit 2 and I would like that on the screen please and this 

policy 5.3.4.   

 

 Now, you graciously conceded to Mr Willis’ drafting at the beginning 

and am I right to understand that the important thing is the word 45 
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“significant”, well, that is one thing that is importantly different as I 

understand between the two? 

 

MR RACHLIN:   Yes, that is the key thing that I had omitted from my one. 

 5 

JUDGE HASSAN:   Yes.  Now, in another sense though, if you look at that on 

the screen and look at the yellow text “that are likely to suffer material 

damage”.  I look at your drafting and your drafting was “except those 

unlikely to suffer material damage”, commas either side.  You might 

have been humble in saying his drafting was better but on that second 10 

phrase my thinking is your drafting is much clearer. 

 

MR RACHLIN:   I have to say, yes.   

 

SJH:   You do not need to be modest. 15 

 

MR RACHLIN:   Well, I just had not spotted that. 

 

JUDGE HASSAN:   Oh, well, thank you very much for your help. 

 20 

SJH:   Thank you.  Mr Pizzey, anything from the Panel’s questions? 

 

MR PIZZEY:   No, thank you, sir. 

 

SJH:   Mr Carranceja? 25 

 

MR CARRANCEJA:   No, thank you, sir. 

 

SJH:   Mr Chapman?  Any questions or re-examination, Mr Maw? 

 30 

<RE-EXAMINATION BY MR MAW [12.18 pm] 

 

MR MAW:   Yes, just one topic of re-examination, sir.  Mr Rachlin, in answer 

to some questions from my friend, Mr Chapman, regarding as he 

described it, the grandfathering provisions for exemptions from the 35 

minimum floor levels for applications which either reach the PIM stage 

or a building consent stage, you accepted some propositions put to you 

by Mr Chapman.  And I detected that your concern was not necessarily 

with the intent of what was seeking to be achieved but with the way in 

which that intent was articulated by Mr Nixon in his proposed rule, is 40 

that correct? 

 

MR RACHLIN:   Yes, that is absolutely correct.  It is not the intent, it is what 

has actually been proposed. 

 45 
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MR MAW:   It might be helpful perhaps if you could explain your concerns 

with what Mr Nixon has put forward in terms of those rules so that the 

Panel can understand your concerns in that regard. 

 

MR RACHLIN:   Would it be possible to bring up appendix 8 of Mr Nixon’s 5 

evidence.  I can read the thing but it is quite long.   

 

MS DAWSON:   Could we be reminded the number of the submitter that 

Mr Nixon was acting for. 

 10 

MR CHAPMAN:   I think it is 834. 

 

DR MITCHELL:   It is a number, Southern Response is 809, Progressive 

Enterprises is 790.  Kiwi is 761. 

 15 

MR CHAPMAN:   I am just not sure whether - - - 

 

MS DAWSON:   It is under 809 in our list because it is - - - 

 

DR MITCHELL:   Yes, that is Southern Response. 20 

 

MR RACHLIN:   If it is proving difficult to do I can do it orally. 

 

MR CHAPMAN:   I think Mr Nixon’s evidence is attached to the Southern 

Response number rather than the IAG number. 25 
 

  [12.20 pm] 

 

MR RACHLIN:   So if we can go to the bottom of 5.8.1, which I think is the 

one on the screen there. So this exemption would apply to any 30 

residential zones within the FLFMA, and what they have asked for is 

that all activities associated with replacement of earthquake damaged 

residential dwellings will be exempt, provided that they have PIM and 

they put their time clause on there, 30 April 2018. So the two main 

controls right there are there has to be activities associated with the 35 

replacement of earthquake damaged residential buildings and have a 

PIM.  

 

 That provision is then repeated, if we can go to the bottom of 5.8.3, 

now this applies to commercial and industrial zones and you see it says 40 

that, to the contrary in this plan all activities associated with the 

replacement of earthquake damaged buildings, and then similar things, 

so to comply with this you have to be replacing either an earthquake 

damaged building or an earthquake damaged residential house, and 

given the situation in Christchurch, that may be quite a lot of buildings, 45 

and yet have a PIM.  
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 So it seems to me when I look at those two combined, those two 

exemptions, when you combine them, it is provided for quite a broad 

range possibility of properties that will benefit from that, and not just 

the ones that Southern Response and IAG have talked about, because it 5 

has been extended into the commercial zones and, as I said, to any 

replacement residential building activity, and while I do not know 

because Southern Response and IAG have not, I do not think in their 

evidence told me just how many buildings could benefit from that.  

 10 

 They have talked about the 200 and the 200 for Southern Response and 

for IAG, but that is on the basis of the ones that they are dealing with, 

these two clauses seem to go beyond that to me, and so that is where I 

have the difficulties of – I agree with the intent, but the execution 

leaves me a little bit concerned.  15 

 

MR MAW:   Thank you, Mr Rachlin. I have no further questions, sir. 

 

SJH:   Thank you, thank you Mr Rachlin, you may stand down and we will 

adjourn until 9.30 am next Wednesday. 20 

 

<THE WITNESS WITHDREW [12.23 pm] 

 

MR RADICH:   Your Honour, I wonder if I could just ask to be excused for 

those few days next week while I focus on residential? 25 

 

SJH:   Yes, Mr Radich, of course. 

 

MR RADICH:   Thank you, sir. 

 30 

MATTER ADJOURNED AT 12.23 PM UNTIL  

WEDNESDAY, 11 MARCH 2015 


