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DAY 6 – 11 MARCH 2015 
 

  [9.30 am] 

 

SJH:   Thank you.  Right, Mr Winchester, Mr Whyte I think is your first 5 

witness. 

 

MR WINCHESTER:   Yes, sir.  Good morning, sir, and members of the Panel.  

I wonder just before I call Mr Whyte there is just some housekeeping it 

might be useful to deal with now. 10 

 

SJH:   Yes. 

 

MR WINCHESTER:   You may be aware that since last Friday some 

supplementary and rebuttal statements have been filed, sir.  There is a 15 

supplementary statement of Ms Iris Brookland which deals with the 

Avoca Valley Drain issue; a rebuttal statement of Mr Harrington, 

which responds to Mr Lewis’ late evidence; a supplementary statement 

of evidence or Dr Yetton about certification matters and last night I 

filed a supplementary statement of Ms Carter which responded to the 20 

cross-examination on behalf of the Lyttelton Port Company about her 

analysis of Mr Clease’s suggested relief. 

 

 Now, I have discussed that most recent statement with my learned 

friend, Ms Appleyard, for the Port Company.  The Port Company have 25 

not had the opportunity to thoroughly consider that supplementary 

statement.  I am in the Panel’s hands as to whether it is admissible at 

this very late stage obviously - - - 

 

SJH:   I think the simple answer is we will admit it but reserve to 30 

Ms Appleyard the right to come back on cross-examination or anything 

that arises from that. 

 

MR WINCHESTER:   Thank you, sir. 

 35 

SJH:   If that is acceptable? 

 

MS APPLEYARD:   Yes, so I received it last night, I have not had a chance to 

discuss it with Mr Clease.  What I was going to suggest is that we just 

might bump Mr Clease down the batting order slightly in terms of his 40 

presentation time for LPC, put him at the end rather than the start, and I 

will probably get a chance to discuss it with him in a break then.  And 

then I will be able to advise whether he is in a position effectively to 

deal with it on the hoof when he gives his evidence or whether we are 

going to need a little bit time. 45 
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SJH:   Well, why don’t we, regardless of where we get to, put him after the 

morning break, would that - - - 

 

MS APPLEYARD:   Yes, so that was what I was I going to suggest and when I 

have had a chance to read it I will be in a position to advise whether I 5 

am going to need Ms Carter back for any further questions. 

 

SJH:   I am not quite sure how far we will get by then but given the withdrawal 

of cross-examination that we received, Mr Winchester, we may be well 

past the Port witnesses by the morning adjournment but I think, if you 10 

are both in agreement and content with that, we will have his evidence 

after the morning adjournment. 

 

MR WINCHESTER:   Yes, that is absolutely fine, sir. 

 15 

SJH:   Thank you. 

 

MR WINCHESTER:   And I was also seeking an indication from the Court as 

to whether you wanted to recall the witnesses who have prepared and 

filed supplementary evidence? 20 

 

SJH:   Again we will discuss that at the morning adjournment and come back 

to it then. 

 

MR WINCHESTER:   Thank you, sir. 25 

 

SJH:   I just received it this morning. 

 

MR WINCHESTER:   Yes, thank you.  Well, in that case, sir, I will move on to 

call Mr Whyte. 30 

 

SJH:   I will just check when we got that supplementary evidence.   

 

MR WINCHESTER:   I do have copies. 

 35 

SJH:   Again, hand it in at the morning adjournment. 

 

MR WINCHESTER:   Certainly, sir. 

 

SJH:   Or give it to the Hearings Manager and we will have a look at it then in 40 

the same way that Ms Appleyard will. 

 

MR WINCHESTER:   Thank you, sir. 

 

SJH:   Thank you. 45 
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<GREGORY MARK WHYTE, sworn [9.34 am] 

 

SJH:   Just when you are ready, Mr Winchester. 

 

<EXAMINATION BY MR WINCHESTER [9.35 am] 5 

 

MR WINCHESTER:   Thank you, sir.  Your full name is Gregory Mark 

Whyte? 

 

MR WHYTE:   Yes, it is. 10 

 

MR WINCHESTER:   And you confirm you have the qualifications and 

experience set out in your statement of evidence? 

 

MR WHYTE:   Yes. 15 

 

MR WINCHESTER:   Thank you.  And you have prepared for this natural 

hazards hearing a statement of evidence-in-chief dated 13 February 

2015? 

 20 

MR WHYTE:   Yes, that is correct. 

 

MR WINCHESTER:   And do you have any changes to that statement of 

evidence? 

 25 

MR WHYTE:   No, I do not. 

 

MR WINCHESTER:   Thank you.  Do you confirm then that to the best of 

your knowledge and ability that statement of evidence is true and 

correct? 30 

 

MR WHYTE:   Yes, it is. 

 

MR WINCHESTER:   Thank you.  Now, you have prepared a summary of 

your evidence, I would ask you please to read that out and then remain 35 

where you are and answer any questions from the Panel or submitters. 

 

MR WHYTE:   My name is Greg Whyte and I work for DHI Water & 

Environment.  I am here today to give evidence on the flood modelling 

used for the mapping of the Floor Level and Fill Management Areas in 40 

the Proposed Replacement District Plan.  I will address the integrity of 

the software and the flood models, specifically the Avon model.   

 

 My experience with flood modelling software has been mainly DHI 

software with some HEC-RAS and ISIS experience in the United 45 

Kingdom.  I have been heavily involved in many flood modelling 
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studies in both urban and rural environments and I still carry out some 

modelling studies from start to finish but generally these days are 

involved in reviewing and project managing flood modelling for DHI.   

 

 DHI software has been used on many thousands of projects around the 5 

world since 1983 and used by the Christchurch City Council for flood 

modelling since the early 1990s.  You may wonder why flood 

modelling is needed and I think the simple answer is that there are a 

number of complex physical processes occurring when it comes to 

flooding that need to be analysed across time and space.  For example, 10 

rainfall for a particular event can vary across a city but also at one 

specific location it can vary over time as well.  So flood modelling uses 

rainfall and tidal water levels as inputs to produce flood depths, water 

levels and associated extents.   

 15 

 So there are seven flood models covering different areas across the city 

that have been used to produce flood depths and extents for the Council 

to which they have added a freeboard component which in turn has 

produced the FLFMA extent.  All of these models use DHI software 

but have been built by a variety of companies, or different companies. 20 

 

 So the three main catchment models - the Styx, the Heathcote and the 

Avon - cover the vast majority of the city.  These models were 

originally constructed and run by the City Council but the current 

versions of these models, which are updated original Council models if 25 

you like, are managed by reputable companies or organisations that 

have appropriate quality assurance systems because of their ISO9001 

status.   

 

 Additionally to this the Avon model was peer reviewed by DHI 30 

Australia in 2013 which concluded the model set up appears well 

defined and parameter ranges are within normal limits.  The model has 

not been calibrated for overbank flooding but the physical basis for the 

models appear sound and therefore the predictive capability of the 

model. 35 

 

 The Halswell model was built and run by Environment Canterbury and 

in the past DHI have reviewed this model as well.   

 

 The Heathcote Avoca Valley Streams model was developed and run by 40 

Pattle Delamore Partners and I am unaware of any peer review for that 

particular model. 
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  [9.40 am] 

 

 The Sumner model was developed and run by the City Council and has 

no formal peer review but DHI have actually written a model status 

report which could be looked as a basic peer review and would identify 5 

any fatal flaws in that model. 

 

 The Dudley Creek model was developed and run by Jacobs Consultants 

and this has been formally reviewed by DHI.   

 10 

 Since 2012 flood modelling at the Council and for the Council has been 

carried out in accordance with the modelling specification and required 

the production of a model status report.  The idea of the specification 

and report is to limit and document the assumptions when building and 

running a model. 15 

 

 In summary, in my view the three main flood models – the Styx, 

Heathcote and Avon – are technically robust because they have all been 

internally reviewed as part of the respective companies QA system. 

 20 

 Going forward the Council have specification and reporting 

requirements that ensure consistent quality models are being produced.  

Thank you. 

 

SJH:   Thank you.  Mr Lewis? 25 

 

<CROSS-EXAMINATION BY MR LEWIS [9.41 am] 

 

MR LEWIS:   You state in your evidence, clause 3.5, that the three main river 

models – Avon, Styx and Heathcote – developed for the Christchurch 30 

City Council are technically robust because they have been internally 

reviewed as part of professional companies QA systems and that they 

are all ISO2001.  Do you think it is true that the Heathcote River model 

has been peer reviewed? 

 35 

MR WHYTE:   I do not specifically, it has not been specifically peer reviewed 

but only as, you know, I am assuming only as part of the company’s 

QA system. 

 

MR LEWIS:   So you are not aware that NIWA, in their February 2011 model, 40 

stated that it was only to be for informal use, prepared for the City 

Council for internal use only? 

 

MR WHYTE:   Sorry, I am not aware of that, I am not familiar with that name. 

 45 
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MR LEWIS:   Are you aware that this has only been updated from the 2009 

model post-earthquake below Colombo Street and not above Colombo 

Street? 

 

MR WHYTE:   No, I am not aware of that either.  Our involvement, back in 5 

2011 we upgraded the Heathcote model to a 1D/2D coupled model and 

then that model was passed back to NIWA who are the model 

caretakers and any other further development has been between NIWA 

and Christchurch City Council. 

 10 

MR LEWIS:   So you are not aware that it has not been upgraded post-

earthquake above Colombo Street? 

 

MR WHYTE:   No. 

 15 

MR LEWIS:   It has been modified to be a 1D/2D programme though? 

 

MR WHYTE:   Yes, that is right.  Yes, so the pseudo 2D, if you like, flood 

plains have been converted to a 2D surface, is essentially what we did 

for the Heathcote. 20 

 

MR LEWIS:   Right.  NIWA’s request and quoting them says, “Please keep 

this internal to Christchurch City Council.  This report has not been 

through NIWA client report series and must not therefore be referred to 

in other documents.  The report serves purely to document the work 25 

done and the results obtained”.  You are not aware of that? 

 

  [9.45 am] 

 

MR WHYTE:   No, I am not aware of that. 30 

 

MR LEWIS:   If you had known that would you have worded your report 

differently? 

 

MR WHYTE:   I mean I do not think so because really all I have said is that I 35 

have really related the models to the companies’ QA systems in terms 

of what they are doing themselves.  I am not familiar with that but you 

have got to assume that if a company is ISO accredited they would be 

following their procedures. 

 40 

MR LEWIS:   But you have said that they have been internally reviewed as 

part of their QA systems and yet NIWA says that the report has not 

been reviewed, how do you reconcile that? 

 

MR WHYTE:   Well, I guess I mean I am not responsible for the Heathcote 45 

model.  I am just pointing out that the companies are professional 
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companies that have QA systems and you would expect them to follow 

their QA systems.  The subtleties of whether they – yes, I cannot really 

comment on that, Mr Lewis. 

 

MR LEWIS:   DHI did a conversion of the Heathcote model since the 5 

earthquake into the dynamically coupled 1D/2D Mike Flood model and 

the draft report on this is dated 13 April 2012.  Does this include the 

revised cross-sections that NIWA’s report discusses? 

 

MR WHYTE:   I am not sure what report you are referring to, what NIWA 10 

report is that? 

 

MR LEWIS:   That is the 2012 report. 

 

MR WHYTE:   In terms of our report, yes, some of the cross-sections were 15 

updated for information that was available from the City Council at the 

time, but I am not familiar with the NIWA report. 

 

MR LEWIS:   Right.  The two reports came out about the same time, the 

conversion from 1D to the dynamically coupled report, and NIWA’s 20 

report, which is more focused on the lower Heathcote, which actually 

came first or were they done together or were they done separately and 

just happened to come out at the same time?  

 

MR WHYTE:   That is a fair question.  Our remit for the Heathcote model was 25 

to convert it to a 1D/2D coupled model.  We were not party to any 

other investigation or study that was going on at the same time so I can 

only guess, I don’t know for sure, I can only guess that this was going 

in parallel.  If it came out at the same time it was probably using the 

previous model that we were converting, I guess, but I do not know for 30 

sure. 

 

MR LEWIS:   Right.  So the flood level for the upper Heathcote from that we 

would conclude came from the 2009 NIWA model, the 2009 levels 

modified below Colombo Street with the new cross-sections done by 35 

NIWA in 2011- not peer reviewed or released for publication mind you 

- modified by DHI to convert it from 1D to a dynamically coupled 

model, and bringing in post-earthquake levels from LiDAR.  Is that a 

reasonable summary? 

 40 

MR WHYTE:   I think so.  I know that when we converted the model I am 

pretty sure the cross-sections in the Heathcote River itself had been 

updated already so, yes, I guess it sort of links that together, yes. 

 

45 
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  [9.50 am] 

 

MR LEWIS:   But only below Colombo Street? 

 

MR WHYTE:   Yes, I think so, from memory.   5 

 

MR LEWIS:   There have been a lot of modifications and a lot of people 

involved in this particular model over the years and there has been 

mistakes made, quite a damning report in June 2005 by Ken Williams 

about the modeling prior to 2005. 10 

 

SJH:   Mr Winchester? 

 

MR WINCHESTER:   Sir, that is not in evidence as far as I am aware.  I do not 

want to cut Mr Lewis short but it is probably not the right witness to be 15 

dealing with a lot of these questions, they have mostly been dealt with 

specifically in the rebuttal evidence of Mr Harrington and it may be 

more efficient if Mr Lewis poses some of these specific questions. 

 

SJH:   Mr Harrington’s recall? 20 

 

MR WINCHESTER:   Yes. 

 

SJH:   Firstly, you cannot refer to things that are not in front of us, Mr Lewis.  

Do we have a copy of this 2005 report or not?   25 

 

MR LEWIS:   No, not in front of you. 

 

SJH:   Did you hear Mr Winchester’s other comments that Mr Harrington’s the 

person to answer these? 30 

 

MR LEWIS:   Yes.   

 

SJH:   So you would seek to have them recalled for you to question them? 

 35 

MR LEWIS:   Yes, please.  So this model has been developed over a long 

period of time.  It has been fixed up as required, you have converted it, 

I think you were involved when you were at the City Council also.  To 

me, it seems to have been fixed up and played with by lots of other 

people and it is almost, to my mind, reached its used by date and almost 40 

got to the stage where you should start from scratch.  I would like your 

comment on that. 
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MR WHYTE:   I do not agree with that, I think you could look at it in another 

way, Mr Lewis, and it has been developed and tuned over many, many 

years so there is a lot of knowledge captured in there, so I do not agree 

with that.   

 5 

MR LEWIS:   Are you aware of the changes that the City Council make to 

their infrastructure that affects the model?   

 

MR WHYTE:   We are not just clarifying our position with the model, so 

DHI’s position was we converted the model to a couple of 1D-2D 10 

model and passed it back NIWA, so we do not have responsibility for 

upgrading the model. 

 

MR LEWIS:   Right. 

 15 

MR WHYTE:   So NIWA are the caretakers for the Heathcote model.  So we 

just had a very discreet piece of work, upgrade the model, do some 

checks on that upgrade and pass it back. 

 

MR LEWIS:   So you are not involved in any of the detail with that Heathcote 20 

model? 

 

MR WHYTE:   Not going forward, not developing the model, updating it, that 

sort of thing. 

 25 

MR LEWIS:   So the basis that you think the model is okay is really the fact 

that NIWA is a reputable firm with a good quality QA system, is that 

correct? 

 

MR WHYTE:   That is the basis, yes. 30 

 

MR LEWIS:   Do you have much knowledge about the retention ponds that are 

put in with subdivisions and that sort of thing or is that beyond what 

you did?  That is getting down to the detail, is it not? 

 35 

MR WHYTE:   That is, yes, I cannot help you there, sorry. 

 

  [9.55 am] 

 

MR LEWIS:   And the Heathcote model is the basis for the map layers for 40 

Heathcote, Cashmere Stream, Henderson Basin and their catchments. Is 

that correct? 

 

DR MITCHELL:   I believe it is, yes. 

 45 

MR WHYTE:   Thank you. 
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DR MITCHELL:   Thank you, sir, good morning, Mr Whyte.  I just want to ask 

you some questions about the Avon Model in terms of its performance 

and, my understanding is that’s the one that you can speak about from 

first-hand knowledge, and in the extent that you translate those answers 5 

to the others, I would appreciate that as well.  

 

 And I suppose the first question I would like to understand is at 

paragraph 3.1 you list these various models, some of which you’ve 

been involved in, some of which you haven’t. Did the boundaries of 10 

those models overlap and do the results from the models interact with 

one another, or are they stand alone, giving results independent of one 

another? 

 

MR WHYTE:   Yes, some of the models do overlap. For instance, the Dudley 15 

Creek with respect to the Avon, is part of the Avon Model. So in that 

case, that was quite a detailed local model that was built for the 

Flockton Basin investigation, so those results replace the same area that 

is covered in the Avon Model. Does that make sense, sir? 

 20 

DR MITCHELL:   I think in so far as it goes it does. I guess what I’m trying to 

understand, I’m assuming the two big models are the Heathcote and the 

Avon model, is that correct? 

 

MR WHYTE:   That’s correct, sir, yes. 25 

 

DR MITCHELL:   And do those two models run independent of one another 

and you get the results from each of them and you draw the circles 

around the FMFMA or do you have to do some adjustment on the 

boundaries to make sure the two models are predicting the same things 30 

in the same location where they overlap? 

 

MR WHYTE:   Yes, they do run independently, so you get two lots of results. 

In terms of what is done, I believe there is a little bit of overlap 

between the two, but we haven’t been involved in actually processing 35 

those results. I think that’s probably a question for the City Council. 

 

DR MITCHELL:   So in terms of using the Avon Mode again as a for instance, 

the only place that I’ve noted in your evidence where you talk about 

model accuracy is in paragraph 9.2, where you’re talking about the peer 40 

review that one of your colleagues undertook on the Avon Model and it 

says that calibration without stream routing indicates volumetric errors 

less than 10 percent. How accurate do you think the results from this 

model are in terms of defining the limit of the FMFMA, both in terms 

of its aerial extent and the depth of water at individual locations it’s 45 

predicting? 
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MR WHYTE:   That is a hard question, sir. I am not sure I can answer that, but 

I think really you need to consider all the inputs to the model, such as 

the LiDAR information, which has an associated error. There’s errors 

right throughout that you need to consider. But, working in this field 5 

for many years, I guess you might go for a within a 2 or 300ml, 

something like that, maybe a bit less. But I can’t quantify that 

specifically. 

 

DR MITCHELL:   So how much, plus or minus, in an aerial extent would you 10 

expect, if you put a zone of uncertainty around the edge of the 

FMFMA, how far would that be? Would it be 20m, 100m, 1km? Do 

you have an order of magnitude answer for that? 

 

  [10.00 am] 15 

 

MR WHYTE:   No, I don’t, sir. I think if I was asked that question outside this 

environment, I think my answer would be that a sensible way to do it is 

to actually do some sensitivity runs of the model.  So where you would 

actually perturb the data and do some sensitivity runs and get a feel for 20 

what happens if this is different or that is different or that is different, 

but I cannot really answer that, sir, no. 

 

DR MITCHELL:   That would be standard part of model ground truthing 

though, would it not, sensitivity analysis? 25 

 

MR WHYTE:   Yes, but I guess the Council have dealt with that through their 

freeboards addition, if you like.   

 

DR MITCHELL:   So the freeboard soaks up, probably a poor choice of words, 30 

but that soaks up any inaccuracy that the model may have and any lack 

of sensitivity analysis, is that what you are saying? 

 

MR WHYTE:   Yes, I believe that is purpose of it. 

 35 

DR MITCHELL:   And just two final questions.  The modelling that has been 

undertaken looks at four different aspects of what influences, fluxes, it 

says it is 200 year rainfall event, 20 year return period tidal event and 

then it swaps those two around, and then it adds a metre to sea level 

rise and then 400 millimetres for freeboard.  What is the contribution of 40 

each one of those inputs to the finding the extent of the FMA?  For 

example, if you change the 200 year flood to a 100 year flood and the 

tide from 20 to 30, what causes the big changes and extent of flooding?  

Is it the return period of the flood, is it the return period of the tidal 

cycle, is it the assumption about sea level rise, or is it the freeboard?   45 
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MR WHYTE:   It comes down to the rainfall, so the tidal reach of the Avon is, 

so the sea level rise component has a big effect there. So the tidal reach 

goes up to Fitzgerald Ave, for example, so that reach is sensitive to the 

sea level rise and then upstream of there it is sensitive to the rainfall.  In 

terms of the tidal boundary, forgetting about sea level rise, whether you 5 

use a 20 year, 30 year, or 50 year, it is really not a huge amount of 

difference in those levels and it is very much overwhelmed by the 

addition of sea level rise which is huge compared to the difference 

between the storm surge return periods. 

 10 

DR MITCHELL:   All right, thank you, that is helpful.  Just finally, do you 

know what the probability of the one and 200 year flood event 

coinciding with the one in 20 year tidal event is?  Because they were 

assumed to happen simultaneously in the modelling, and I understand 

why that is the case, but what would the return period of that event be, 15 

would you say, with the two of them happening at the same time? 

 

MR WHYTE:   Well I think the approach taken by the Council and the 

modelling that has been done is really a pragmatic approach, it is not a 

statistical approach where we are looking at combined probabilities but 20 

I think it is probably reasonable to say that when you get a low pressure 

system coming through it would elevate the sea level.  So I do not 

know if that explains it in a roundabout way, but we have not looked at 

combined probabilities and that sort of thing. 

 25 

DR MITCHELL:   At one end of the spectrum it could be one in 200 years, 

because they are completely dependent on one another, or they could 

be one in 4,000 if they were completely independent and that is a big 

difference.  And I appreciate what you have said about not having done 

that analysis but what is your sense of, are we still talking about a one 30 

in 200 year event that we are designing this FMA for or are we much 

more conservative than that? 

 

MR WHYTE:   I do not think it is too conservative at all, I think it is 

reasonable to assume that there will be a small tidal event associated 35 

with a large rainfall event, so I do not think it is overly conservative, 

no. 

 

  [10.05 am] 

 40 

DR MITCHELL:   Thank you, Mr Whyte.  Thank you, sir. 

 

SJH:  Ms Dawson? 

 

45 
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MS DAWSON:   Good morning, Mr Whyte.  Tell me if you are not the right 

person to answer this question but in the areas where there is not yet 

sufficient confidence in the modelling to produce fixed minimum floor 

levels for the plan, in your view, could an objective expert judgement 

be made to specify a floor level at the moment by someone who knew 5 

what all available information is, using what modeling we have got and 

what other inputs there are? 

 

MR WHYTE:   I am happy to answer this but is probably a bit more a question 

for the City Council, but I think it probably is possible but on a large 10 

scale it is probably very time consuming and resource hungry because 

you would need to, and there would be quite of uncertainty associated 

with it.  So I think if you are looking at doing half a dozen houses it is 

probably okay but if you are looking at doing hundreds, then it may 

require a fair bit of resource to turn that around.  15 

 

MS DAWSON:   Is that because there are lots of individual aspects that need to 

be looked at for each property? 

 

MR WHYTE:   I think you are referring to the areas where the modelling 20 

information is maybe lacking, or there is some but maybe not high 

confidence so, sorry, I have lost my train of thought, what was the 

question again, ma’am? 

 

MS DAWSON:   So it is those areas where there is modelling being done but 25 

not yet sufficiently developed or with confidence for the Council to 

have chosen to specify a floor level yet in the plan, the sorts of 

perimeters that we need to be considered if one was to go and specify a 

floor level and any individual properties in those areas.  What sort of 

uncertainties would be involved? 30 

 

MR WHYTE:   I guess it is just having a lack of information is the big one but 

what the Council do in that situation is they will leave everything they 

have got, anecdotal evidence, maybe using some of this rain on grid 

which you might have heard mentioned last week, whatever 35 

information is available and then coming up with something sensible. 

 

MS DAWSON:   Thank you, very much. 

 

MS HURIA:   Good morning, Mr Whyte.  In your page 9, para 4.14, you stated 40 

that you undertook a stock take of Council models when SCIRT was 

formed and that you located 1,000 Council marked models, I have just 

got a couple of questions around those.  Those 1,000 models, are they 

location specific, is that why there was so many? 

 45 
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MR WHYTE:   I think, yes, they are, and I think there were lots of different 

versions, I guess that is a fairly exaggerated number you could say but 

over time, from memory there was a few double ups of models and 

there was (INDISTINCT 4.22) and that, so, yes. 

 5 

MS HURIA:   So then you go on to say there are approximately 40 models that 

were up to date and usable, are the others that were not up to date and 

usable being used? 

 

MR WHYTE:   I do not think they would be able to be used, ma’am, because 10 

they were in older versions of the software and that sort of thing so they 

needed to be upgraded, so no, I guess what I was trying to illustrate was 

that there were a lot of models around, or there is a lot around. 

 

MS HURIA:  Thank you, thank you, sir. 15 

 

SJH:   Judge? 

 

  [10.10 am] 

 20 

JUDGE HASSAN:   Thank you, Mr Chairman, good morning, Mr Whyte. I 

want to explore a little bit further with you this area of the relevance or 

otherwise of modelling to the setting of floor levels, following on from 

Ms Dawson’s questions to you a bit further. I want to really get an 

understanding of just how significant or otherwise it is in terms of 25 

setting floor levels, the absence of modelling data. In other words how 

important this tool is for getting that right in terms of setting those 

levels.  

 

 So in your evidence at paragraph 6.9 you say that “a measure of a 30 

model’s ability to represent reality is how well calibrated and validated 

the model is”. And when you were answering questions of Dr Mitchell 

you made a couple of comments and this is what I just want to get 

some clarity around this. You were asked about the question of how 

accurate the model was in terms of prediction and I think your answer 35 

was 200-300 millimetre or a bit less, but you were reluctant to quantify 

that. Do you recall that answer, more or less? 

 

MR WHYTE:   Yes, sir. 

 40 

JUDGE HASSAN:   Then you said something to the effect that the 400 

millimetre freeboard which the Council have set, takes pragmatic 

account of that variability factor. Is that more or less what you recall? 

 

MR WHYTE:   That is what I said and that is my understanding. Yes, sir. 45 
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JUDGE HASSAN:   So are you able to tell us that, as a result of the calibration 

and validation exercises undertaken on the model, that that 400 

millimetre freeboard has been demonstrated to be a pragmatic and 

sufficient allowance for the error in modelling in prediction terms? Is 

that what you’re telling us? 5 

 

MR WHYTE:   No. Not quite, sir. Just jumping back a little. Our role in this is 

to produce hydraulic levels, so water levels, specifically for the Avon, 

is what we work on. We produce flood levels and we provide those to 

the City Council by using a calibrated model. 10 

 

JUDGE HASSAN:   So I want to understand from you, though, in this area of 

black box theory, if you like, which is all a bit difficult and obscure. 

We need to actually drill in to where the uncertainties are. So I want 

you to tell me from your point of view in terms of your role, does the 15 

calibration work that your company has done on these models tell you 

something specific about the safety or otherwise of the 400 millimetre 

freeboard to take account of the events? 

 

MR WHYTE:   Yes, sir, I understand the question. We are not involved in 20 

setting the freeboard level. We have not been asked to make an 

assessment of whether 400 millimetres is suitable or not.  

 

JUDGE HASSAN:   So where did the 200-300 millimetre variation point come 

from in your earlier answer? 25 

 

MR WHYTE:   It is a hard thing to quantify without running some sensitivity 

analysis of the data that you are uncertain of and that was really my gut 

feel, it could be around that sort of size. 

 30 

JUDGE HASSAN:   But that gut feel, is that not based on anything that you 

can refer to in regard to the modelling that you understand the 

parameters of? 

 

MR WHYTE:   That refers to my experience in the field, I guess, across the 35 

board, not specifically the Avon Model. 

 

JUDGE HASSAN:   And can you be more specific, because that is not a lot of 

help. You say the modelling does not give me that answer, it is 

something to do with general experience. General experience where? 40 

 

MR WHYTE:   Where we have done sensitivity analysis of the inputs that we 

do consider that have some error. 

 

JUDGE HASSAN:   Are you referring to analysis of inputs here in 45 

Christchurch on particular models? Is that what you’re saying? 
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MR WHYTE:   No. 

 

  [10.15 am] 

 5 

JUDGE HASSAN:   So where are you referring to that experience? 

 

MR WHYTE:   I guess I am speaking generally, sir, just over the years’ 

experience. I am not referring to anything in particular. It was more of 

a gut feel than anything else. 10 

 

JUDGE HASSAN:   It seems a bit of a tenuous basis upon which to base 

reliance on a 400 millimetre freeboard. Are you saying really, just so 

that I understand, are you really saying, it was not our advice that led to 

the 400 millimetre freeboard, it was a Council call, that question should 15 

be directed to the Council. Is that what you’re telling me? 

 

MR WHYTE:   Yes. 

 

JUDGE HASSAN:   Thank you. Am I right to understand for instance, if I 20 

could help you with the context here a bit further, there is a policy in 

the Regional Policy Statement. Now this is not something for your 

evidence, but I am just telling you about this as something we need to 

consider. And it says something about meeting certain criteria in terms 

of giving effect to this policy. And it says that one of the criteria is that 25 

new buildings have an appropriate floor level about the 0.5 percent 

AEP design flood level. That word “appropriate” being a word of 

flexibility.  

 

 Am I right to understand that these models, which are predictive tools, 30 

and you have already said in your evidence that it is a simplified 

representation of reality, should we treat the model effectively as 

giving that representation of reality at an area wide scale rather than to 

assume the same level of accuracy at an individual property scale? I 

just want to get an understanding of where the model most usefully 35 

represents reality. Is it at an area wide level of some scale or at an 

individual property scale, that it represents reality, or is it both? 

 

MR WHYTE:   That is a tricky one. I will try and answer that, sir. I think 

where the model is built, it is built for a certain purpose and a model 40 

cannot do everything and I think, really, the current models are more 

strategic models, so looking at area wide. But over time and we are 

seeing that now and we have been seeing it for a number of years, there 

is more and more detail getting brought in to these models in terms of 

the infrastructure representation of the storm water or land drainage 45 
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system. So I guess the answer is, they were predominantly strategic 

models and they are heading more towards local models over time. 

 

JUDGE HASSAN:   And by local you mean, ie they take account of local 

infrastructure? 5 

 

MR WHYTE:   Yes. 

 

JUDGE HASSAN:   But do you go further in saying they also take account of 

terrain and other data gathered in regard to individual properties and 10 

their neighbourhoods. 

 

MR WHYTE:   They can certainly do that as well, sir. 

 

JUDGE HASSAN:   Do they do that? 15 

 

MR WHYTE:   At the moment? 

 

JUDGE HASSAN:   Yes. 

 20 

MR WHYTE:   In certain areas. It comes down to resolution of the model. So 

if you are talking about topography – I will give you an example, the 

Avon Model, land surface is a 10 metre grid, so it is a 10 by 10 cell. If 

you wanted to look at a detailed analysis of flow around a house you 

would need to go to a finer resolution than that. So, what we are going 25 

to see over time is the model resolution probably increasing to look 

more at the local effects within the model domain. 

 

  [10.20 am] 

 30 

JUDGE HASSAN:   Thank you and just one final question. In an example 

where there is no model information and the property itself is outside 

the fixed floor area, but the exercise is one of setting a floor level for 

that particular building. Under the plan as it is currently proposed, it 

requires an individual resource consent and you described some of the 35 

detail work required in order to set that floor level at the moment 

through resource consent processes.  Is there some gauge you can give 

me on the capacity to reliably set that level above the 0.5 percent AP 

design floor level in the absence of a model?  Do you have any opinion 

on how reliably one can do that through the exercise of checking that 40 

property at that individual scale without a model?  Does the absence of 

a model make that pretty much a guess work exercise rather than a 

prediction exercise or is this not something you can give evidence on? 

 

45 
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MR WHYTE:   I guess, sir, it is quite a broad question and it depends on what 

information is available but it would be quite difficult and I think if I 

was asked how I would go about doing that, I think I would add on 

more uncertainty, so maybe I would add on a larger freeboard to take 

account of that. 5 

 

JUDGE HASSAN:   Can you say what that larger freeboard might be, to be 

safe? 

 

MR WHYTE:   No, we would need to have a look at the specific area, what is 10 

the information, and going back to your initial part of your question, 

sir, I think it would be an educated guess. 

 

JUDGE HASSAN:   Thank you very much, Mr Whyte.   

 15 

SJH:   Just continuing on the freeboard, although you made it plain it is for the 

City Council, what is your own view of the 400?  Is it conservative, is 

it reasonable or is it optimistic, with your considerable experience?   

 

MR WHYTE:   I think, sir, the Council, and I know I have had some 20 

discussions over the years along the lines of maybe we should look at 

varying the freeboard or trying to assess it more specifically, but I think 

my view now would be that having had those discussions I think what 

they have done is reasonably sensible in that it is quite pragmatic, it is 

consistent across the city. But if I was asked to make an assessment of 25 

the freeboard, what we have done in the past, not for City Council work 

but in other parts of the country is we have done a whole lot of model 

runs and used the model as a tool to try and establish what that 

freeboard is where we have played some tunes with the import data, 

and we have tried to quantify that.  But I think my understanding of 30 

that, and it really is a question for the City Council, my understanding 

of where that freeboard comes from is experience and what the Council 

have seen over the years and that sort of thing.  I mean, 400 mills, it 

takes account of all sorts of things - model area, blockages, there is 

many, many things it takes account of - I do not think it is excessive.   35 

 

SJH:   So you view it as reasonable? 

 

MR WHYTE:   Yes. 

 40 

SJH:   Bu the consequence may be in some areas it is more than needed?  But 

that is a consequence of lack of information. 

 

MR WHYTE:  Yes, and it comes down to the approach that the Council have 

adopted.  45 
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SJH:   It may be this is not a question for you but if you were trying to build a 

resilient housing stock, you would err on the side of caution, would you 

not? 

 

MR WHYTE:   I think you would, sir, yes. 5 

 

SJH:   Thank you.  Mr Lewis, do you have any questions from the Panel’s 

questions? 

 

<RE-EXAMINATION BY MR LEWIS [10.24 am] 10 

 

MR LEWIS:   Yes, please.  You talked about calibration or, can you explain 

what that is? 

 

MR WHYTE:   Sure.  So calibration is using a historical event to, it is basically 15 

ground truthing the model so trying to get the model to make a 

reasonable prediction of a historical event or number of events. 

 

  [10.25 am] 

 20 

MR LEWIS:   So you would take the rainfall of that historic event, you would 

put it through the model, you would find out what your flood levels 

were, and you would go back and look at the actual flood levels that 

occurred, is that correct? 

 25 

MR WHYTE:   Yes, that is correct. 

 

MR LEWIS:   And you would do that mainly in streams or rivers? 

 

MR WHYTE:   That is tied to the observations that you have, for instance the 30 

Avon, there is a water level gauge at Gloucester Street, so that is one of 

the key calibration locations, but then you may also have a peak level, 

the floods that we had last year in March there is quite a bit of 

information on around peak floor levels but they are just instantaneous, 

it just depends on what you have, but you are tied into as many 35 

locations as you can.   

 

MR LEWIS:   And Gloucester Street of the above tide level? 

 

MR WHYTE:   Yes. 40 

 

MR LEWIS:   And it would be confined within the channel? 

 

MR WHYTE:   I think, yes.  Do you mean generally speaking? 

 45 

MR LEWIS:   Yes. 
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MR WHYTE:   Yes, generally speaking. 

 

MR LEWIS:   So you are taking the rainfall, you are putting it through the 

model, and that tells you what height the river would be at Gloucester 5 

Street.  You compare that to what was actually seen for that historic 

event and then you compare the two? 

 

MR WHYTE:   Yes. 

 10 

MR LEWIS:   And what would you regard as a good calibration?  Is it that you 

will get within a certain height?  The calibrated model would be so 

much out of kilter with the actual measured height or would it be to do 

with how much water was going down that river? 

 15 

MR WHYTE:   It is a little bit case by case and it depends on what a collective 

team agrees is the model being suitably calibrated. So it might be fairly 

typical to have, say, three or four events where you might have some 

overestimating, some underestimating, and you can change the model 

parameters to influence that, but the reality is that you will settle on 20 

some kind of compromise because a model will not predict every event 

perfectly.   

 

MR LEWIS:   What would you expect to get a better calibration on, the actual 

flood level on the gauge or the actual flow down the river?   25 

 

MR WHYTE:  As you may or may not know, where you have got a water level 

gauge, the site is a rated site so it is surveyed, a cross sectional survey 

goes on and during an event that can change, so that could throw the 

rating out which will change the estimates at that particular site. So in 30 

terms of which is better, I think probably flow. 

 

MR LEWIS:   And what would you term a good calibration?  If, say, what 

percentage of each other would be a good calibration for flow? 

 35 

MR WHYTE:   Well I think there is a number of things you have got to look 

at, you need to look at the timing of the peak, the volume of the 

hydrograph, and the actual peak values as well, so you need to look at 

all of those. So there is not a single answer for that, you need to 

consider all of those things. 40 

 

MR LEWIS:   So you are considering the gauge, you are considering the flow 

and you are considering the volume with the storm? 

 

MR WHYTE:   Yes. 45 
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SJH:   Mr Winchester? 

 

  [10.30 am] 

 

MR WINCHESTER:   Nothing for the witness, sir, but there is a question 5 

arising for the Panel which I will wait until Mr Whyte is released.  

Well, I detect, sir, that there is probably an appetite for further evidence 

on this issue of setting floor levels and reliance on the model, and His 

Honour Judge Hassan last week to Ms Brookland, suggested that she 

confer with me about how certification process might work, and she 10 

has done that, and I am wondering if the Panel’s preference is for that 

information to come in as a supplementary statement, rather than via 

me as Counsel? 

 

SJH:   No, it needs to come in via supplementary statement of evidence. 15 

 

MR WINCHESTER:   Thank you, I will do my best to get that to the Panel by 

close of business today. It is in train, sir. 

 

SJH:   Mr Whyte is based in Christchurch, if there is any need. But I think you 20 

are probably right, there is an appetite to further understand these 

matters, but it does appear that it is more for the Council witnesses than 

Mr Whyte, so he may now be released. But as always, we reserve the 

right, if necessary, to recall. 

 25 

MR WINCHESTER:   That is absolutely fine and that is understood, sir. It is 

really about what information the Panel thinks is most helpful, and I 

think the questions have developed since Ms Brookland was giving 

evidence last week, and obviously things are firming up and she is in 

the hearing room and has heard the exchange this morning, so I will 30 

talk further with her. 

 

SJH: The supplementary possibly needs to go a little wider than just the floor 

level, as the Judge has commented on, just the matters were answered 

by this witness that really referred it back to the Christchurch City 35 

Council, so I think that would be useful and it is possible then that we 

will want her recalled. Timing wise, it would be better if it was along 

with Mr Harrington, but we will just have to see if that works out or 

not. Possibly, it will not. 

 40 

MR WINCHESTER:   Yes, sir, the two streams of evidence are related, but 

different in that Mr Harrington is dealing with Mr Lewis’ issues, 

whereas Ms Brookland is dealing with setting of floor levels and 

accuracy of model inputs and degrees of uncertainty, and I think she 

will be well placed to answer some of the questions that were put to Mr 45 

Whyte. 
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SJH:   That is obviously the focus, but there may be other things we wish to 

pick up. Thank you, Mr Whyte, you may stand down. 

 

<THE WITNESS WITHDREW [10.32 am] 5 

 

SJH:   Thank you, Mr Lewis, you’re free to go until we need you to attend 

again. Ms Appleyard, that means we need to go straight to Mr Charters. 

Is he here? 

 10 

MS APPLEYARD:   No it doesn’t because Mr Clease has got another brief that 

he’s got on behalf of Waterloo Park and the Airport that we can deal 

with first. 

 

SJH:   So the cross examination is related? 15 

 

MS APPLEYARD:   Yes. 

 

<JONATHAN GUY CLEASE, sworn [10.33 am] 
 20 

MS APPLEYARD:   Just before Mr Clease starts, I am just going to make a 

couple of introductory comments. The issue that arises here is fairly 

narrow, so I was not going to present legal submissions on it, because it 

is effectively a planning argument, so I was just going to make three 

points and then we will have Mr Clease give his evidence. The 25 

particular evidence that is given here is on behalf of Waterloo Park and 

the Airport, who both have land in the same general vicinity, and the 

land, in terms of the Plan, is identified as in Liquefaction Assessment 

Area 2, where the evidence of the Council is that damaging liquefaction 

is unlikely. So we do not dispute the Council evidence.  30 

 

 The dispute in this particular case is just effectively how you treat that 

land in terms of activity status and Mr Clease’s evidence is effectively 

that, given that there is no evidence of liquefaction risk, that 

subdivision in this particular area should be a controlled activity. Ms 35 

Carter considers that it should be restricted discretionary activity. So it 

is a fairly narrow point of disagreement as between the two planners. 

So I was not going to particularly make any legal submissions in 

respect of that, just to identify the issue and have Mr Clease give his 

evidence. 40 

 

SJH:   Thank you. 
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<EXAMINATION BY MS APPLEYARD [10.34 pm] 

 

MS APPLEYARD:   Mr Clease, if you could just confirm that your full name 

is Jonathan Guy Clease? 

 5 

MR CLEASE:   Yes. 

 

MS APPLEYARD:   You are employed by Plans Consultants Limited? 

 

MR CLEASE:   Yes. 10 

 

  [10.35 am] 

 

MS APPLEYARD:   And you have provided to the Panel a Statement of 

Evidence on behalf of both Christchurch International Airport Limited 15 

and Waterloo Park Limited dated 20 February 2015? 

 

MR CLEASE:   I have. 

 

MS APPLEYARD:   And do you confirm that that evidence is true and correct, 20 

to the best of our knowledge? 

 

MR CLEASE:   It is. 

 

MS APPLEYARD:   Do you have a brief summary you wish to give of your 25 

evidence? 

 

MR CLEASE:   Very, very brief. As Ms Appleyard has said, this evidence is 

extremely narrow. Everything just focuses on the proposition that 

LAA2 area for subdivision ought to be controlled rather than 30 

discretionary, because the evidence that I am aware of is that the 

potential for damage in liquefaction is low and therefore it is a matter 

that can be readily conditioned. I have been following this with the 

transcripts and there has been discussion whether the LAA2 could be 

deleted from the Plan and you instead rely on the General Subdivision 35 

Chapter to address ground conditions in these areas. I think that that 

would be absolutely fine. It is quite common for ground condition, such 

as peat or landfills or low level liquefaction risk to be dealt with as a 

business as usual subdivision matters.  

 40 

 Now I note in the subdivision chapter, as notified, does not contain any 

provisions relating to the suitability of ground conditions. All ground 

matters for subdivision are located solely in the Natural Hazards 

Chapter. So if LAA2 was to be deleted and instead defaulted to a 

generic consideration of ground conditions as part of a normal 45 

subdivision consent criteria, along with things like access and servicing 
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and the like, then the subdivision chapter would require amendment 

through adding in an additional assessment matter related to ground 

conditions outside those otherwise covered in the Natural Hazards 

Chapter.  

 5 

 I note that by relocating to the Subdivision Chapter it would separate it 

from the Natural Hazards objectives and policies. However, given that 

my understanding is that the LAA2 area is not really natural hazard 

particularly, I do not think such separation would be problematic. And I 

am happy to take questions. 10 

 

MS APPLEYARD:   Thank you, if you could just answer any questions either 

Counsel of the Panel have for you. 

 

SJH:   Are you cross examining on Waterloo Park or CIAL, Mr Winchester? 15 

 

MR WINCHESTER:   Because there were no notes given on that, sir, I - - - 

 

SJH:   There is quite a number and maybe I am getting them crossed. So there 

is no cross examination? 20 

 

MR WINCHESTER:   Just a couple of questions, with your leave, sir. I think 

my friend, Ms Appleyard’s isolated the issues quite neatly.  

 

<CROSS-EXAMINATION BY MR WINCHESTER [10.37 am] 25 

 

MR WINCHESTER:   Mr Clease you said you have followed the transcript 

and you have seen the evidence or the transcript of the evidence given 

by Mr Kingsbury and Mr Traylen on liquefaction issues? 

 30 

MR CLEASE:   Yes. 

 

MR WINCHESTER:   And it was their evidence, was not it, that even in LAA2 

it is a broad brush area, is it not? 

 35 

MR CLEASE:   Yes. 

 

MR WINCHESTER:   And within that area there may well indeed, history 

shows there are some areas that did liquefy during the earthquake? Are 

you understanding that was their evidence? 40 

 

MR CLEASE:   I was not aware of that, certainly not damaging liquefaction. 

 

MR WINCHESTER:   Yes. All right. And by damaging, you mean, in terms 

of, effectively destroying a house or a dwelling? 45 
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MR CLEASE:   Or not to that point, but certainly creating reasonable damage. 

 

MR WINCHESTER:   Yes. And it was their evidence, was not it, that there 

will be pockets within LAA2 where there are areas of land with 

specific susceptibility to liquefaction? 5 

 

MR CLEASE:   Yes. 

 

MR WINCHESTER:   So in those circumstances, what you are suggesting is 

that if you have a suitably crafted controlled activity rule, you will be 10 

able to address that through a fairly standard condition? 

 

MR CLEASE:   That is certainly my understanding. And I guess specifically 

perhaps with land in the Special Purpose Airport zone and within the 

Waterloo Park zone where I am very confident that there was no 15 

damaging liquefaction and that there are no pockets of liquefaction 

prone ground. So (INDISTINCT 4.29) in those discreet zones. I am 

very confident that control would be appropriate, but indeed going 

more broadly, it is my understanding from the evidence that in that 

LAA2 area, whilst there may be small pockets that they are areas where 20 

you could still readily condition a suitable outcome, and it is not too 

different from business as usual approach in subdivision chapters 

(INDISTINCT 4.52). 

 

MR WINCHESTER:   Yes. It is your understanding, is it not, that very few, 25 

indeed no district plans around the country provide for subdivision as a 

permitted activity because of the legal implications so the most 

permissive status is going to be controlled? 

 

  [10.40 am] 30 

 

MR CLEASE:   It is. 

 

MR WINCHESTER:   And have you thought about the specific matters that 

would need to be the subject of control for LAA2 if your 35 

recommendation was accepted by the Panel? 

 

MR CLEASE:   Yes, I think the matters, to be honest, are not so very different 

from those that are set out in the natural hazards chapter for restricted 

discretionary, it is the same breadth of issues that you are considering 40 

in terms of the layout of the subdivision that remediation works that 

proposed to make the land suitable.  So the assessment is, to my mind, 

for the generic are not actually that different from the restricted 

discretionary, it is more the difference is, obviously, is that you cannot 

decline, and I do not think you would need to. 45 
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MR WINCHESTER:   Thank you, and I know you have addressed it in your 

written evidence but from a consistency perspective in terms of the way 

you can deal with subdivision application, holistically, do you see or 

understand the attraction to making the activity status restricted 

discretionary given that in all other respects the most permissive regime 5 

proposed currently by the City Council is restricted discretionary for 

subdivision? 

 

MR CLEASE:   Yes, as I said in my evidence I am aware that a number of 

submitters have sought controlled status in the subdivision chapter, so I 10 

think ultimately it is something that probably needs to be deferred or 

with a caveat, but depending on the Panel’s decisions on the 

subdivision chapter it may need to be revisited. As you say, if the 

decision was taken that the, sort of the base level, if you would like, of 

subdivision was to be restricted discretionary in general then there is 15 

little to be gained by a controlled activity status or for natural hazards.  

I am not sure that the converse is true so I think you could legitimately 

have a controlled subdivision status in the subdivision chapter.  The 

subdivision generally, I still have restricted discretionary in terms of 

natural hazards which would enable you to do a subdivision in 20 

confidence that the only matter that you could be declined on is if your 

mitigation of natural hazards is not appropriate.  I think you can flip it 

around at the base stage for all subdivision is restricted discretionary 

but that probably does not gain you a lot by having control for natural 

hazards.   25 

 

MR WINCHESTER:   Thank you, I understand the point you are making.  If, 

for example, there is a split approach whereby some aspects of 

subdivision are controlled and other aspects of subdivision are 

restricted discretionary, do you see any particular assessment or 30 

administration problems that would arise out that? 

 

MR CLEASE:   No, in many respects it is no different from a closed situation 

where often you will be applying for subdivision for, say, creating an 

undersized lot, so that is a fully discretionary activity for subdivision, 35 

but there is also the general base controlled matters around the 

adequacy of access and servicing and what have you. So I guess 

ultimately the application process is a discretionary application but it 

still is helpful to focus minds in the Council when you are processing 

an application that normal things like access and servicing are 40 

something that you would not normally be declining on, and really 

whilst fully discretionary in practice, the key issue that you are looking 

at is the undersized nature of the lot you are creating. So I do not see 

there being a particular difficulty with having split sites.   

 45 
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MR WINCHESTER:   Thank you, and just one final question.  As a matter of 

practice or good practice, is it your opinion that it is preferable to try 

and deal with subdivision clearly in the planning document rather than 

use section 106 of the Act as a fall back? 

 5 

MR CLEASE:   Yes, I would agree.  Certainly in my experience I have never 

actually come across 106 used - it is there as a backstop for something 

quite unusual. But, no, most plans deal with subdivision adequately 

within the documents now.   

 10 

MR WINCHESTER:   Thank you, Mr Clease.  Thank you, sir. 

 

SJH:   Any re-examination, Ms Appleyard? 

 

MS APPLEYARD:   No. 15 

 

SJH:   Dr Mitchell? 

 

DR MITCHELL:   No, I do not think I have any questions, thank you, sir. 

 20 

SJH:   Ms Dawson? 

 

MS DAWSON:   Thank you, Mr Clease.  One question, you said that the 

subdivision chapter which has not come before us yet, it does not yet 

deal with natural hazards at all, it presumably defers to this chapter? 25 

 

MR CLEASE:   It does, there is a cross reference. 

 

MS DAWSON:   And in terms of the assessment matters or those sorts of 

things.   30 

 

MR CLEASE:   Yes. 

 

MS DAWSON:   So could you just let me know, in terms of the non-

liquefaction geotechnical hazards that we have heard might well occur 35 

throughout the city, potentially out in the LAA2 area, whether it might 

be unconsolidated ground or peaty ground, where are they dealt with, 

can you tell me - - - 

 

  [10.45 am] 40 

 

MR CLEASE:   I think they are effectively dealt with by proxy through the 

LAA2 assessment matters. So my reading of the subdivision chapter as 

notified is that there are no assessment matters for those sorts of 

examples at all sitting in the subdivision chapter. So ground conditions 45 

are a matter that is purely covered here, and obviously the LAA2 area 
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covers, or between one and two, covers all the flat land in Christchurch 

and the assessment matters are broader than purely liquefaction risk, so 

I think there is enough scope in there for Council to look at soft ground 

or (INDISTNCT 0.56) what have you if that arises. So whilst it is a 

mapping label is a liquefaction area, in affect it is a ground conditions 5 

area and the assessment is not broad enough to deal with all ground 

commissions. 

 

MS DAWSON:   Because the word liquefaction does occur a lot in the 

assessment matters in the RD1, in the liquefaction areas, have you got a 10 

version of that in front of you, it probably does not matter which 

version it is, but which version have you got? 

 

MR CLEASE:   I have got, I think it is the caucusing version, but I think for 

the assessment matters it is fine. 15 

 

MS DAWSON:   It is 592, RD1.  Show me where you think these other 

geotechnical matters would be dealt with in the assessment matters? 

 

MR CLEASE:   I think probably F.   20 

 

MS DAWSON:   Yes, the sort of more general one. 

 

MR CLEASE:   Yes, and H, albeit that is more to do with the impacts of the 

mitigation strategy. Look, it is quite narrow, I agree.  F, to be honest, is 25 

not that different from the typical assessment that you would find in 

most operative plans that deal with - - - 

 

MS DAWSON:   In the general subdivision chapter? 

 30 

MR CLEASE:   Yes, they are often quite general and is often just a one 

paragraph. 

 

MS DAWSON:   But you are saying if the Panel is of the mind to move the 

subdivision assessment of geotechnical hazards in say LAA2 into the 35 

general subdivision rule, something of this nature would need to be put 

into that chapter. 

 

MR CLEASE:   Yes, it would. 

 40 

MS DAWSON:   Thank you, very much.  That is all, thank you. 

 

SJH:  Judge? 

 

JUDGE HASSAN:   Thank you, Mr Chairman.  Just coming back to your 45 

version of RD1.  You will see there is a note that has been put in blue, 
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do you have that there?  “This rule does not apply to boundary 

adjustments amalgamations or creation of unit types.” 

 

MR CLEASE:   Yes. 

 5 

JUDGE HASSAN:   In your evidence and you have just described further 

intents of the things that CIAL does, paragraph 16 you refer to 

commercial leasing arrangements and you say that typically the airport 

the building, it made me wonder about one thing though and that is 

whether this note is sufficiently described, and wouldn’t there be 10 

situations potentially from time to time where a commercial lease is 

chosen to be done to an existing building?  Is there an issue there in 

terms of that sort of subdivision, if it is - - -  

 

MR CLEASE:   So you have got an existing building, say it is a five story 15 

building and you Strata title it, so it is particular loose? 

 

JUDGE HASSAN:   Yes, I mean, is it possible, for instance, that people may 

want to organise their lives commercially through subdivision in the 

same sort of way with leases of sufficient term to constitute a 20 

subdivision after the building was there.   

 

  [10.50 am] 

 

 I am just wondering basically whether there is a little bit of a gap there 25 

in terms of those being caught in this liquefaction assessment criteria 

regime when in fact all they are doing is legalising internal space? 

 

MR CLEASE:   I do not think, I mean obviously the start of the rule is “Any 

subdivision which creates an additional vacant lot or lots”.  Also before 30 

that note comes in, the rule is that subdivision which creates vacant 

lots.  So that to me would be suggesting it is a straight, you know, a 

subdivision to chop off, you know, the backyard or to create a new 

empty section, whereas when you have got an existing building and 

you are Strata titling it or unit titling it that that is not a subdivision to 35 

create a vacant lot so, you do not trigger the rule in the first place.   

 

JUDGE HASSAN:   It is a little bit uncertain though, isn’t it, because bearing 

in mind subdivision is referring to the division of an allotment, which is 

a different concept from a vacant lot, I am wondering whether in fact - 40 

- - 

 

MR CLEASE:   So my (INDISTINCT 0.52) thing is that this and from the 

discussion that took place in caucusing, that this rule is only meant to 

apply to the creation of empty land as in any title - - - 45 
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JUDGE HASSAN:   So if the wording - - - 

 

MR CLEASE:   - - - is the intent.  So if that wording has to be clarified.   

 

JUDGE HASSAN:   Yes, sorry, it is the sort of subdivision that involves 5 

physical works as opposed to a subdivision that might be just simply 

legalised internal space? 

 

MR CLEASE:   Yes, I guess you can still subdivide off, you know, a vacant 

part of your property and that is just a line on the map, you know, 10 

creating a new title so you do not actually undertake works. And that 

situation would be caught by this rule.  It is more (INDISTINCT 1.32) 

the rule, is not meant to capture sort of the unit titling scenario within 

an existing building. 

 15 

JUDGE HASSAN:   Yes, but unit titling is one form of legalisation but there 

are other, commercial leases you describe, you say are typically long-

term, 21 plus, well, in fact presumably you mean with rights of renewal 

it could exceed 35 years and therefore constitute a subdivision? 

 20 

MR CLEASE:   Yes. 

 

JUDGE HASSAN:   It may not be through unit titling, it might just be through 

a long-term lease as your evidence describes? 

 25 

MR CLEASE:   Yes. 

 

JUDGE HASSAN:   Mr Winchester, I would be interested to know whether the 

Council intends to catch that sort of subdivision? 

 30 

MR WINCHESTER:   I will take instructions on that, sir, but my reading of the 

rules is that it is not intended to be caught and I tend to the view 

expressed by Mr Clease and it would seem inappropriate, given the 

focus of the rule, for that type of subdivision to be caught. 

 35 

JUDGE HASSAN:   Yes, perhaps it may be helpfully clarified in the note.  

 

MR WINCHESTER:   Thank you, sir. 

 

SJH:   Anything arising from the Panel’s questions? 40 

 

MR LEWIS:   No. 

 

SJH:   Anything arising? 

 45 

MS APPLEYARD:   No, sir.   
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SJH:   Thank you, you may stand down and we will come back to you probably 

straight after the morning adjournment. 

 

MR CLEASE:   Yes. 5 

 

<THE WITNESS WITHDREW [10.52 am] 

 

MS APPLEYARD:   So would you like to start with the Lyttelton Port 

Company now? 10 

 

SJH:   Please, yes. 

 

MS APPLEYARD:   Now, given the situation with Ms Carter’s evidence I am 

not going to do some opening legal submissions because at the moment 15 

I haven’t read her evidence so I don’t really know what is in agreement 

and disagreement and so it is not very helpful to - - - 

 

SJH:   That is okay. 

 20 

MS APPLEYARD:   But I will just make a couple of oral points which I can 

put into a closing in writing if that is acceptable.  And this relates 

generally to the cases of both Orion, which you will hear from this 

afternoon, and the Lyttelton Port Company who are both in a similar 

situation in that they are the owners of strategic infrastructure.   25 

 

 So in general the case, I have just got five or six points to make, the 

risk assessments in the plan at the moment are based, as I understand it, 

on risk primarily to safety and I understand that it is assessed on the 

basis of residential occupation, I think for 16 hours a day.   30 

 

 Largely, with one minor exception, Orion and Lyttelton Port Company 

do not challenge the technical evidence of the Council which identifies 

areas of hazard, so we are not having a technical dispute other than one 

minor area in Lyttelton.   35 

 

 We do, however, dispute the applicability of the risk assessment to 

areas where there is no residential occupation and the risk really is 

safety to workers and/or property damage to the infrastructure itself, 

and in both cases in relation to strategic infrastructure. 40 

 

 Ms Carter in her cross-examination conceded that there has been no 

assessment done of worker safety and no assessment done of health and 

safety risk.  So I am a bit surprised to see in her rebuttal attempts to 

make assessments of risk, for example, to workers at LPC who occupy 45 

the security gate.   
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 These are both strategic infrastructure provided who manage, maintain 

and upgrade their assets and have done so for many years.  They have 

been managing health and safety risk, including rock fall and cliff 

collapse for many years prior to the earthquakes.  They have engaged 5 

consultants to advise them on risk.  And one practical example is the 

LPC quarry which it has operated for many, many years and rock fall 

risk has always been an issue that it has had to deal with. 

 

  [10.55 am] 10 

 

 These infrastructure providers have very specific obligations under 

other legislation to identify hazards and manage risk to their workers, 

and that includes the Health and Safety in Employment Act of course 

and, in the specific case of Orion, also the Electricity Act.   15 

 

 They are insured, well-resourced to manage the risks and undertake 

hazard mitigation works, perhaps unlike individual property owners.  

They are both recognised as strategic infrastructure in the Strategic 

Directions chapter and really this case is about enabling that strategic 20 

infrastructure to maintain and upgrade its own assets without undue 

regulation. 

 

 In the case of the Port, and this is my last point, there is also a separate 

recovery process which is being directed by the Minister, and that is 25 

about enabling Port recovery.   

 

 Now, sitting behind that process was an analysis that we conducted, or 

Mr Clease’s firm conducted, that there would need to be 116 resource 

consents obtained for the Port to effectively rebuild and recover under 30 

the existing planning provisions.  And one of the primary purposes of 

that process is to effectively cut through that red tape.   

 

 So, with that in mind, that process is really about making life easier for 

the strategic infrastructure to get back on its feet without unnecessary 35 

applications for resource consents, and that really needs to flow into 

this process as well. 

 

 So the primary dispute again between the two planners for Orion and 

LPC and Ms Carter is effectively around activity status with Orion and 40 

LPC at the permitted and controlled end, particularly around the 

maintenance upgrade of infrastructure, and Ms Carter in some cases at 

the restricted discretionary, discretionary or non-complying end.  So 

again it is an argument primarily about activity status. 

 45 

 So that is a nutshell what the case is about. 
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SJH:   Okay, thank you.  Well, given the time we will take the morning 

adjournment before you start on the witnesses. 

 

MS APPLEYARD:   Thank you. 5 

 

SJH:   15 minutes. 

 

ADJOURNED [10.58 am] 

 10 

RESUMED [11.18 am] 

 

SJH:   Thank you. Yes, Ms Appleyard. 

 

MS APPLEYARD:   Now there are three witnesses for the Lyttelton Port 15 

Company, Neil McLennan, Neil Charters and Mr Clease. I was going 

to propose to call Mr McLennan first, because he is the employee of 

LPC, and I was just going to get him to set some contextual 

background, if no other Counsel’s got an objection to the order being 

reversed. 20 

 

 There is one matter, which has just been brought to my attention. There 

was a Map 2 attached to Mr McLennan’s evidence, which I have blown 

up for you, because the scale of it is quite small. The Secretariat had 

not been able to find it, but apparently it is an exhibit attached to Mr 25 

McLennan’s evidence as Map 2, but this is just a larger version of the 

same document. 
 
<NEIL ROSS McLENNAN, sworn [11.19 am] 

 30 
<EXAMINATION BY MS APPLEYARD [11.20 am] 

 

MS APPLEYARD:   Do you confirm that your full name is Neil Ross 

McLennan? 

 35 

MR MCLENNAN:   It is. 

 

MS APPLEYARD:   And you hold the position of Engineering Manager for 

the Lyttelton Port Company Limited? 

 40 

MR MCLENNAN:   I do. 

 

MS APPLEYARD:   And you have provided to the Panel a Statement of 

Evidence dated 20 February 2015? 

 45 

MR MCLENNAN:   Correct. 
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MS APPLEYARD:   And you confirm that the contents of that evidence are 

true and correct to the best of your knowledge? 

 

MR MCLENNAN:   Yes. 5 

 

MS APPLEYARD:   I will just ask you to confirm that the map we have on the 

wall and in front of the Panel is a large scale version of Map 2 attached 

to your evidence? 

 10 

MR MCLENNAN:   Yes, that is correct. 

 

MS APPLEYARD:   Would you like that formally produced separately as an 

exhibit? 

 15 

SJH:   Yes, I think so. Exhibit 13. 

 
EXHIBIT #13 – MAP – LPC PRODUCED BY MR MCLENNAN 

 

MS APPLEYARD:   Now just in terms of a summary of your evidence I am 20 

just wondering if by reference to that map, which is effectively what 

your evidence is, if you could briefly take the Panel just through each 

of the areas A through F, explain what the hazard is in each area and 

what the Port does, just in very brief summary terms. 

 25 

MR MCLENNAN:   Certainly, I will need to stand up for that. 

 

MS APPLEYARD:   If I could explain the purpose of this, is that we had 

requested a site visit and that has not happened. So this is really just 

some contextual evidence for the Panel to be able to understand what 30 

happens where. 

 

MR MCLENNAN:   So just to explain the map for a start. This is based on the 

actual planning map, so we have drawn this ourselves to show the Cliff 

Hazard Management Areas as well as the Rock Roll Managements 35 

Areas. We have taken off the shading, because we felt that cluttered the 

drawing, so the aim of this is to make it quite clear how the different 

areas at the Port are used in those different management zones.  

 

 So just going from the left side and working to the right and talk about 40 

the different areas, and I am just going to focus on the areas of our land 

that are within those management zones. Obviously most of our 

activity actually takes place outside those zones. 

 

45 



 Page 616 

  

Ch5: Natural Hazards (Part) 11.03.15 

 The zone on the left side in Management Area A, this is Cliff Hazard 

Management Area 1 and 2. Our property starts just around about the 

point A. The rest of it is actually Council land, but we start at that 

point. That includes Stark Brothers, a local engineering and transport 

company ,and also through this area is a buried LPG pipeline that goes 5 

from the Liquigas facility here and through a couple of tunnels through 

the hills there, under the seabed and across to Woolston. I am happy to 

take any questions as we go. 

 

 Area B. Just to explain this well. The original foreshore runs pretty 10 

much around this area. All of the land out from here is reclaimed land. 

So Area B, again, it has got Cliff Hazard Management Areas 1 and 2, 

also Rock Fall Hazard Management Area 2. It contains tanks from both 

ExxonMobil as well as Z Energy at the other end, as well as buried 

pipelines and above ground pipelines in these areas.  15 

 

 Area C. But before we quite get there, the foreshore and the bluffs in 

this area were modified in the 1880s when the dry dock was 

constructed. So we have a small section of hillside there that was 

modified quite some time ago.  20 

 

 In Area C there is Cliff Hazard Management Area 2 and there are no 

operations within those zones. 

 

 Area D. We have Holcim Cement, which developed cement silos in the 25 

1980s, which is on their land, but it then moves into our land where the 

adjacent bagging plant is located.  
 
  [11.25 am] 

 30 

 So this is immediately below the Sumner Road and it is also below 

cliffs that have been benched in the past. When I say benched I am 

meaning cut out of the rock with a stepped shape.  

 

 Area D also contains the entrance to the Port, so our security staff are 35 

based there. And there is also the main rail crossing where all of the rail 

based freight is brought into the Port. 

 

 Area E here is in behind Cashin Quay area, which was reclaimed in the 

1950s. It contains railway tracks on New Zealand Government land, it 40 

contains vehicle storage areas, a roadway which runs along the back, a 

weighbridge and container storage. The zones extend right out into our 

container areas. And it also contains the Christchurch City Council 

sewage treatment plant. 

 45 
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 Area F, which is Cliff Hazard Management Area 2 contains a coal 

maintenance workshop at this point, coal conveyors which run around 

the back of the site and take the coal from the storage area to the ship, 

and in that aerial photo you can see a ship being loaded there. It 

contains a coal sampling building, very close in to the benches, and 5 

again I use that term to describe the terraced cuts into the hillside 

behind, as well as two high voltage electrical substations in that area. 

 

 Finally, just talking about Area G, which is just below the Sumner 

Road. You can see the Sumner road travelling up here over Evans Pass 10 

to Sumner, and there is also what is termed the Old Sumner Road, 

which is a route up to our quarry area. It is legal road. We do not 

currently use that road because of rock fall hazard from above the 

Sumner Road, but it is a critical route or us to get rock that we use for 

armour stone, protecting our breakwaters and other structures, as well 15 

as any rock that is needed for reclamation purposes. 

 

MS APPLEYARD:   Thank you Mr McLennan. If you would answer any 

questions that the Panel or other Counsel have for you. 

 20 

SJH:   No cross examination, so Dr Mitchell. 

 

DR MITCHELL:   Thank you, sir, good morning, Mr McLennan. Your 

evidence has very helpfully set out what the Port Company’s current 

operations are and how natural hazards management has been 25 

undertaken in respect of those activities. Obviously the Port Company 

takes a pretty long term view of managing its assets and so forth, and I 

wonder if you could just help me to get more of an understanding of 

what might happen in those areas in future and whether the nature of 

some of those activities might change the risk profile compared to what 30 

is there at the moment. 

 

MR MCLENNAN:   One point to make in relation to how we use land is we 

are short of flat land in Lyttelton, particularly at the moment, due to 

temporary loss of land through earthquake damage, areas that are 35 

having to be repaired. But as the Port’s developed over the years, the 

key requirements of a port really are wharves to unload the ships, and 

land adjacent to the wharves. And it is become more and more 

important with modern shipping to have quite large areas adjacent to 

those wharves and, as a general principle, we will locate activities out 40 

of those areas. So, with the shortage of flat land and that principle of 

keeping activities well away from the wharves, means that we do tend 

to push things that do not need to be close to the wharf up against the 

hillside behind. And so that explains why in the coal yard, for example, 

we have got conveyors that are tucked into the back of those areas and 45 

quite close to the hillsides. 
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  [11.30 am] 

 

 And, you know, buildings for example, are typically pushed back for 

those same reasons because to keep the Port as flexible as possible, as 5 

shipping needs change, we need to keep those areas free. 

 

DR MITCHELL:   That is helpful, thank you.  If we look at perhaps, I am not 

sure whether it would be area A or B.  Well, probably either of them 

for that matter where there is areas of Cliff Hazard Management Area 1 10 

in both locations.   

 

 Can you envisage a scenario whereby particular types of development 

would not be located there and you would preferentially say, “No, no, 

this is not where want to undertake these sorts of activities because it is 15 

in this high hazard area and we would not contemplate doing that, we 

would do it somewhere else”? 

 

MR MCLENNAN:   Yes, I think it would depend on the activity and what the 

consequences of either cliff collapse or rock fall would mean for those 20 

activities.  I mean the general, over the years those decisions have been 

made typically by the leaseholders, so whether it is Stark Brothers, 

when they originally developed their site that we still lease to them, 

they placed their buildings and made decisions about where they sited 

activities on those buildings with recognising that the hill was right 25 

behind them.   

 

 And I think and as far as the oil companies themselves, they are giving 

evidence as well later, I mean they make those decisions, those risk 

based decisions at regular intervals.  They have made them quite 30 

recently with siting of water storage tanks for fire protection, which 

have been tucked in very, very close to those benched rock faces and 

they have, I would imagine although I have not actually sited, they 

would have gone through quite rigorous risk assessment processes 

before making that decision. 35 

 

DR MITCHELL:   So you could envisage a scenario, at least potentially, 

whereby if one of your lessees decided to locate or, in an ideal world, 

might say, “I want to locate cafeteria type set ups” - or something that 

has a lot of people potentially in it at any one time - saying, “Well, 40 

actually it does not really make sense to put that hard up against the 

cliff in area A”.  You could envisage a scenario where, through 

whatever process, you would say, “No, it is just not good practice to be 

there”? 

 45 
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MR MCLENNAN:   Yes, if we had the opportunity to do so.  I mean normally 

speaking, particularly with the oil company leases which are perpetual 

leases, they manage those processes very much themselves, so they 

would be going through those.  We would certainly say our piece if we 

had that opportunity but, as I say, those processes they would follow to 5 

design, to risk assess would be very much managed in-house.  We 

would probably have input quite late in the stage typically when we 

were informed about what they planned to do on our land. 

 

DR MITCHELL:   Okay, thank you, Mr McLennan.  Thank you, sir. 10 

 

SJH:   Thank you.   Ms Dawson? 

 

MS DAWSON:   Thank you, Ms McLennan.  When you have gone through 

and told us about the different activities in these areas, and many of 15 

them are not inhabited by people at all, or only infrequently, but there 

are a few where there are people working in facilities in those areas on 

a day to day basis and I think maybe even for the entry to the Port, 

someone, not the same person is there all day long.  So what sort of risk 

based assessment does the company undertake in order to make a 20 

decision that it is okay to have people working all day or for parts of 

the day in those areas? 

 

MR MCLENNAN:   Yes, so the particular security control centre is located, 

you are absolutely correct, it is very close to a benched hillside there 25 

and there is on the northwest end of that site, actually there is quite a bit 

of loess on the hillside above which is more in the cliff collapse 

category. 

 

  [11.35 am] 30 

 

 So we manage those slopes actively and what that means is typically 

clearing, keeping them clear of debris.  So the purpose of benching 

generally is to collect any debris that is falling above, it is a way of 

making it relatively safe.  So in terms of management of it, it is partly 35 

to do with our experience over quite some time.  That particular 

roadway has been there, in that configuration, since the late 60s or, 

sorry, the early 1960s.  So there is a long history of experience with 

management of the rock risk there.   

 40 

 A huge amount of experience of course during the Christchurch 

earthquake sequence and Neil Charters, who is giving evidence after 

me, his company in particular had a lot of experience with advising us 

on the risks in that area. 

 45 



 Page 620 

  

Ch5: Natural Hazards (Part) 11.03.15 

 So you are totally correct, that site is manned 24 hours and we keep a 

close watch on it and we respond to any feedback that we get or any 

concerns that we get from staff about safety in that area as well so, yes. 

 

MS DAWSON:   Have you changed how you view the risk profile for people 5 

who might work in these areas and have any changes been made to 

where people are located and where facilities are located since the 

knowledge we have gained from the Christchurch earthquake 

sequence? 

 10 

MR MCLENNAN:   There is certainly heightened awareness and Neil could 

give a response later if you wish to what we are doing at present in 

relation to any rock fall hazards from those areas.  But it is fair to say 

that there is a long history of awareness that rocks come down off those 

slopes and particularly during weather events and over the wintertime, 15 

for example, you tend to get quite a bit of rock loosened through frost 

action or rain action.  So it is really an ongoing management issue of 

hazards in those areas. 

 

 In terms of whether we have changed anything, we certainly made 20 

temporary changes during the high risk period with building protective 

structures around areas where staff had to spend a lot of time.  An 

example there would be the Coal Sampling Zone which is manned 

24 hours while ships are being loaded.  And with that particular 

example, once the cliff and hillside behind had been stabilised and our 25 

geotechnical advisors considered it was safe, we then removed those 

temporary structures.  So it is quite a dynamic thing, we are responding 

as required. 

 

 There are other examples of particularly stormwater related slope 30 

failures, so we are very aware that unless stormwater is following the 

as built channels along, the Sumner Road is an example of that, and 

following those channels, then our land is relatively well protected.  

But if they are not maintained and we get spill over it can quite quickly 

change a dry and stable slope into one that is unstable.  So the 35 

stormwater management is probably the most critical one for us on a 

day to day basis. 

 

MS DAWSON:   Thank you very much, Mr McLennan.   

 40 

MR MCLENNAN:   Thank you. 

 

MS DAWSON:   I have no further questions. 

 

SJH:   Thank you.   45 
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JUDGE HASSAN:   No, thank you, Mr Chairman. 

 

SJH:   Thank you.  Anything arising? 

 

MS APPLEYARD:   No, sir. 5 

 

SJH:   Thank you, Mr McLennan, you may stand down. 

 

<THE WITNESS WITHDREW [11.39 am] 

 10 

MS APPLEYARD:   So the next witness is Mr Charters. 

 

<NEIL JAMES CHARTERS, affirmed [11.39 am] 

 

<EXAMINATION BY MS APPLEYARD [11.40 am] 15 

 

MS APPLEYARD:   Do you confirm that your full name is Neil James 

Charters? 

 

MR CHARTERS:   Yes, it is.   20 

 

MS APPLEYARD:   And you are a geotechnical engineer employed by NGO 

New Zealand Limited based in Christchurch? 

 

MR CHARTERS:   Correct, yes.   25 

 

MS APPLEYARD:   And you have provided to the Panel a statement of 

evidence dated 20 February 2015. 

 

MR CHARTERS:   Yes, I have.   30 

 

MS APPLEYARD:   And do you confirm that that is true and correct to the 

best of your knowledge. 

 

MR CHARTERS:   I do.   35 

 

MS APPLEYARD:   Just before you provide a summary, I am just following 

up on a question raised by the Panel, are you able to assist the Panel 

with the question asked about risk assessment post-earthquake and 

whether your company has been involved in assisting LPC in that 40 

regard? 

 

MR CHARTERS:   Yes, I can.  We have done a number of assessments for 

Lyttelton Port Company post-earthquake.  We were involved with the 

risk works, the coal sampling building in Area E that Mr McLennan 45 

talked about, and we also do a number of inspections around the high 
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risk slopes behind the coal terminal on an annual basis, and supervise 

rock removal work as necessary.  An example of that was in the middle 

of last year, we identified, although it was unstable above the security 

gate, just past the security gate just inside the Port, and we worked with 

LPC and with specialist contractors to remove the boulder and 5 

therefore reduce the hazard to occupants and people at the bottom of 

the slope. 

 

MS APPLEYARD:   Thank you.  Now if you could provide a brief summary of 

your evidence and then answer any questions the Panel have for you.   10 

Thank you.   

 

MR CHARTERS:   Sure.  Okay, so my evidence addresses the cliff collapse 

and rock fall areas, the basis of those that GNS did.  I also discuss the 

risk model and its applicability, and look at it at one particular site. 15 

 

 So with one minor exception, my evidence does not challenge the risk 

lines, because they do serve a useful function as hazard that is in the 

Port setting.  Rather, I suggest that the regulatory framework needs to 

recognise that for the majority of Port activities the risk posed is 20 

significantly less than the residential occupancy scenario on which the 

risk zones have been based.  

 

 And that is alluded to in the joint experts report for geotechnical, where 

we discussed the fact that – and everybody agreed that the risk zones 25 

based on residential may or may not be applicable in these places.   

 

 Site specific geotechnical risk assessments should be completed and 

account for both the hazard at the location of the proposed activity and 

the risk associated with the proposed activity.  Further, the Port has a 30 

significant landholding, so it is likely that mitigation works arising 

from these geotechnical assessments will be able to be completed 

without encroaching on other landowners land. 

 

 They also have valuable infrastructure in the hazard areas, and 35 

therefore have significant incentive to complete the remedial works.  It 

is therefore likely that they will be able to complete appropriate 

mitigation works to protect new or existing developments in the hazard 

zones. 

 40 

 The one exception that we do discuss to not challenging the hazard 

lines, is point C on exhibit 13, the plan from Mr McLennan.  So it is a 

very small area of cliff collapse hazard, and the total height of the slope 

is approximately 12 metres, and we therefore consider that there is 

significantly less than 10 metres height of rock at the tow the slope, and 45 

as the photograph 2 in my evidence shows, there is a lot of soil 
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overlying the rock, and GNS’s cliff hazard model is therefore not 

appropriate for this site. 

 

 Whilst the site is a steep slope and there is evidence of soil failures 

occurring, we do not consider that cliff collapse is a feasible failure 5 

method.  Soil failures, including landslides or debris flows must be 

assessed as part of a geotechnical assessment for any consentable 

development within the Port Hills and Banks Peninsula slope 

management area, and we therefore consider this as an appropriate 

zoning for the site. 10 

 

 I consider that the CHNA2 designation should be removed from this 

site, and I understand that Dr Ian Wright has agreed with this 

recommendation in his rebuttal evidence.  I am happy to answer any 

questions.  15 

 

SJH:   Thank you.  Dr Mitchell? 

 

DR MITCHELL:   Thank you, sir.  Good morning Mr Charters.  My reading of 

the caucusing statement and your evidence helpfully identifies that the 20 

risk lines are broadly appropriate, as you have just said, and that certain 

infrastructure type activities, like those undertaken by the Port 

Company pose a different risk profile than does residential activities. 

 

 Your evidence though does not go that step further and define what you 25 

think the hazard profile is for the activities that are being contemplated 

by the Port Company and/or which are currently being undertaken.  

You have said that there is mitigation works done, which presumably 

means that you are satisfied that what has been done is appropriate 

because they have followed your recommendations.   30 

 

  [11.45 am] 

 

 But how would you describe the risk profile in, for example, areas A 

and B in the exhibit, particularly in the Cliff Hazard Management 35 

Area 1? 

 

MR CHARTERS:   So I think the risk profile in those areas is, or the annual 

individual fatality risk, which is the basis on which these zones are 

defined, is significantly less, just simply based on the reduced 40 

occupancy.  In the Cliff Collapse Hazard Areas at the base of the cliff, 

the risk models assume 100 percent occupancy, so that is the individual 

most at risk is there all the time. 

 

45 
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DR MITCHELL:   No, I understand that, and I understand that you showed that 

considerably less and that is almost a statement of the obvious, but 

what is the quantification of how you would articulate the risk that is in 

that area?  Saying it is very less than something that is clearly 

intolerable residentially.  So it would mean that there is not any, or it is 5 

still an area that you would nuts to be in. 

 

MR CHARTERS:   Sure.  So what we would need to do in order to determine 

that particular number would be to look at the occupancy that is 

actually there, which I understand is very low.  I have not done that and 10 

have not quantified it.   

 

DR MITCHELL:   All right, no, thank you.  So you could envisage a scenario 

whereby if a particular activity did congregate quite a large number of 

people for extended periods of time, that you might choose not to put 15 

them in certain parts of Area A, for example? 

 

MR CHARTERS:   Absolutely.  And I think probably a really good example of 

that is to try and understand that the Port Company’s office building is 

going to pulled down and relocated or rebuilt, and I think you would 20 

have to think very, very carefully if the office building were proposed 

in a hazard zone as, you know, probably the most extreme example of a 

big congregation of people. 

 

DR MITCHELL:   And how would you see that process working?  There is a 25 

scenario being contemplated for development on, for example, Area A.  

What is the geotechnical process that you would go through to get 

something that the green light or the red light? 

 

MR CHARTERS:   So what we would do would be to do a site specific risk 30 

assessment.  So we would start with assessing the hazard, so what is 

there, what is a conceivable amount of debris that may fall or if it is in 

a Cliff Collapse Hazard or in the Rock Fall Area, where might the 

rocks run out to, and then we would take that and combine that with the 

occupancy to develop a risk profile for that.  And that may give a green 35 

light or a red light, as you say, or it may be a conditional green light 

such that upon completion of mitigation works that are designed and 

recommended, it then becomes suitable.   

 

DR MITCHELL:   And who do you envisage making those decisions about 40 

what colour the traffic lights were? 

 

MR CHARTERS:   That would be a, you know, a suitably qualified 

geotechnical engineer or engineering geologist.   

 45 
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DR MITCHELL:   And do you think those decisions are quite capable of 

quantitative rather than qualitative judgements to be made, or do you 

envisage that you would need to exercise professional judgement? 

 

MR CHARTERS:   I think there would be certainly an element of professional 5 

judgement in there.  For something like the office building I suspect it 

would be appropriate to get it peer reviewed, such that you have two 

experts agreeing on something rather than one expert putting an 

independent opinion forward.   

 10 

DR MITCHELL:   All right, thank you, Mr Charters, thank you, sir.   

 

SJH:   Ms Dawson? 

 

MS DAWSON:   No questions. Thank you much, Mr Charters.   15 

 

JUDGE HASSAN:   No, thank you, Mr Chairman.   

 

SJH:   Thank you Mr – oh, sorry, any questions arising? 

 20 

MS APPLEYARD:   No, sir.   

 

SJH:   Yes.  You may stand down.  Thank you. 

 

MR CHARTERS:   Thank you. 25 

 

<THE WITNESS WITHDREW [11.49 am] 

 

MS APPLEYARD:   Now the next witness is Mr Clease.  He has had a chance 

to look at Ms Carter’s rebuttal and it may be a little bit messy but he 30 

thinks he can deal with it on the hoof rather than having to – so you 

will have to bear with us.   

 

SJH:   Do you mean rebuttal or supplementary statement? 

 35 

MS APPLEYARD:   Sorry? 

 

SJH:   The rebuttal - - - 

 

MS APPLEYARD:   Oh, sorry, her supplementary, the one that came in this 40 

morning.  You may recall the genesis of this was that what the Port 

Company is seeking is a port specific table which has four management 

areas and 13 activities which are wanted in a separate table, and it was 

not apparent from her rebuttal evidence what was agreed and what was 

not, so she now has produced supplementary indicating what she agrees 45 

with and what she does not.   
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<JONATHAN GUY CLEASE, sworn [11.50 am] 

 

<EXAMINATION BY MS APPLEYARD [11.50 am] 

 5 

MS APPLEYARD:   I will just confirm again that your full name is Johnathan 

Guy Clease. 

 

MR CLEASE:   Yes. 

 10 

MS APPLEYARD:   And, again, that you were employed by Planz Consultants 

Limited. 

 

MR CLEASE:   Yes, I am. 

 15 

MS APPLEYARD:   And in this particular case you have prepared a statement 

of evidence dated 20 February 2015 on behalf of the Lyttelton Port 

Company Limited. 

 

MR CLEASE:   I am. 20 

 

MS APPLEYARD:   And do you confirm that that evidence is true and correct 

to the best of your knowledge?   

 

MR CLEASE:   Yes. 25 

 

MS APPLEYARD:   I am going to invite you to provide a summary of your 

evidence but just bear in mind you have obviously just seen Ms Carters 

rebuttal and I think the purpose for the Panel is to understand what is in 

dispute as between you and Ms Carter and why you consider your 30 

activity status as preferable and I am sorry if this going to be messy, 

but we will do our best. 

 

MR CLEASE:   If I could just start on a general level, obviously as you aware 

the hazard areas have been mapped on a human occupancy scenario, I 35 

am quite comfortable that those mapped areas still further serve a 

LURP function for the port, although obviously as we have heard, so 

many of the port activities have much lower occupancy rates and 

therefore the risk profile will differ.  So therefore, whilst the activities 

themselves may not be too different from the table in 5.10.1 in the 40 

notified plan, I believe that their activity status looks to be quite 

different and I think that will be much clearer to read the plan as if it 

was actually precluded in a separate table.    

 

 So whilst the activities themselves aren’t so very different, where they 45 

are having a different status, a separate table would make sense.  As 
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Ms Appleyard said, the port is a single well-resourced land owner that 

has experience in taking mitigation works and likewise has obligations 

to protect worker safety.  The primary issue to my mind is worker 

safety and then secondly the resilience of infrastructure and the 

economic costs should community buildings be damaged.   5 

 

 Therefore, to my mind, restricted discretionary or controlled is the 

more appropriate status for activities that are not high occupancy as the 

issues are hand are narrow.  They are really round risk managements 

and therefore a fully discretionary status is not really appropriate 10 

because you do not need to be considering broader issues, if you like.   

 

 Now, control in a restricted discretionary will still enable a full 

assessment of risk to be undertaken and conditions imposed where 

necessary and you do not need a fully discretionary status to enable a 15 

robust assessment to occur.   

 

 I would certainly accept that for new activities that are inhabitable 

buildings or that have a high occupation potential that certainly in the 

cliff collapse areas that normal client status is appropriate.  So the sort 20 

of questions to put to Mr McLennan before around (INDISTINCT 

3.03), or something in the cliff hazard area one, the table that I am 

proposing would make that a non-compliant activity so we are certainly 

not looking for a free for all and I don’t think that would be 

appropriate.  At higher propensity activities should be quite 25 

appropriately be non-compliant.   

 

 Mitigation works in the port context are not complex.  I think 

Ms Carter and her table last night talks about the complexity of the 

mitigation. 30 

 

 In the context of the port, we have got a single well-resourced land 

owner who is experienced in mitigation and engineering solutions are 

generally well understood and available where those works can be 

undertaken on port held land ,so you are not involving third parties.  To 35 

my mind the mitigation works are plausible and are not overly complex 

these are reasonably standard things that the port has been doing for a 

number of years.   

 

 Ms Carter also raised concerns around just adopting the assessment 40 

matters that are in the proposed plan.  To my mind, whilst I accept that 

they have been framed for fully discretionary activities, the matters 

raised do cover risk management and the types of effects that are likely 

to arise and they need to be considered and to my mind they are 

actually quite appropriate, being a relatively easy tweak to the 45 

introduction to the assessment as to clear full control of restricted 
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discretionary activities on the port site that Council’s discretion is 

limited to the matters that are set up below.   

 

 So while the assessment matters do cover the key things around risk, 

sort of the 10-4 type assessment, the adequacy and mitigation works and 5 

sort of tick the boxes on the sort the things that you would need to be 

looking at. 

 

 Now obviously, in their proposed table I am happy to go through it 

activity by activity and talk where Ms Carter differ in view, but 10 

likewise it might be just as efficient to respond to questions as they 

arise so I am happy to be guided by the Panel in that regard.   

 

 As a generalisation, the core difference is around activity status.  It’s 

my basic proposition, is that all low occupancy activities control or 15 

restricted discretionary is an appropriate status for high occupancy 

activities non-complying is appropriate.   

 

  [11.55 am] 

 20 

MS APPLEYARD:   In the Panel’s hand as to how we - - - 

 

SJH:   I think we will deal with it by way of questions.   

 

MS APPLEYARD:   It is probably easier by reference to Ms Carters rebuttal, 25 

actually, to just go through her table and effectively the questions 

around the areas of disagreement.  Just one point you might be able to 

assist the Panel on, you are also involved in the port recovery process 

directed by the Ministry.  In your understanding there is going to be a 

standalone special purpose zone chapter relating to Lyttelton in this 30 

plan.  So you might want to make a comment around the ease of 

picking up one table and dropping it into that chapter, if that is how it 

ends up. 

 

MR CLEASE:   Yes, so through the port recovery process, LPC was obliged to 35 

provide the Regional Council with sufficient information for the 

Regional Council to prepare a recovery plan and the deadline for that 

was November last year and at that time it would be fair to say we had 

not had sufficient time to turn our minds to the detailed raw package to 

respond to natural hazard risk, so the information that went to the 40 

Regional Council’s port recovery plan did not include a raw package 

on natural hazards and instead we were going to rely on the natural 

hazards package being resolved through the district plan process.   

 

 Now that I think he has moved on and being that the recovery plan had 45 

to be notified by ECan, there is the potential, if you like, sort of provide 
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this table to ECan, obviously it is their plan so we will be considering 

the appropriateness of it and include it in that recovery plan for process.   

 

 It is a bit messy with these dual processes sort of running in tangent at 

the moment right across all of the land use rules relating to the port but 5 

that is an option and that is just really to clarify why natural hazards 

package was not or is not in the recovery plan information, it has been 

provided to ECan. 

 

SJH:   Mr Winchester? 10 

 

<CROSS-EXAMINATION BY MR WINCHESTER [11.57 am] 

 

MR WINCHESTER:   Thank you, sir.  I just want to work my way through 

your evidence with some preliminary matters and then get to 15 

Ms Carters supplementary statement.  I really produced it so that I 

could propose questions, so I think we will be able to work through it 

pretty effectively. 

 

 Now, I just want to start off with a little bit of nit-picking; paragraph 20 

6.2 in your summary of evidence, and again paragraph 12 of your 

statement of evidence, you talked about giving effect to the LURP and 

you would be aware, wouldn’t you, that there is no requirement to give 

effect to the LURP under the Earthquake Recovery Act? 

 25 

MR CLEASE:   Yes, sorry, so I have not been inconsistent with - - - 

 

MR WINCHESTER:   Yes, to not act inconsistently, so that is a slightly 

different matter.  And just on your paragraph 12 is the inference I take 

when you say it’s anticipated that ultimately the district plan zoning, et 30 

cetera, will be resolved through the recovery plan process, the city plan 

must then give effect to, that you are referring to the possibility of a 

direction within the recovery plan that the city plan be changed? 

 

MR CLEASE:   Yes, that the provisions that are built through the recovery 35 

plan process, get incorporated into the city plan.  Yes, so again its back 

to that “give effect” language is a little inaccurate. 

 

MR WINCHESTER:   Yes, thank you.  Now, can you turn, please, to your 

paragraph 28 of your statement of evidence, and you have got there a 40 

suggested port specific policy that you are recommending be included 

as part of this proposal? 

 

MR CLEASE:   Yes. 

 45 
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MR WINCHESTER:   Do you think that there is any issue there or there might 

be an issue there in that it refers specifically to a specific purpose port 

zone when that is a phase two matter?   

 

MR CLEASE:   Yes, I guess in so far as you are right that the ultimate 5 

boundaries of that zone are yet to resolve, so I did sort of – where we 

are just referring to, you know, a more generic Lyttelton Port area or 

something of that sort, (INDISTINCT 0.20) it is, will help to, to more 

accurately define the extent of this policy – look, I would accept that 

that final wording and the appropriateness of that may be something 10 

that can only be confirmed, those two. 

 

  [12.00 pm] 

 

MR WINCHESTER:   Thank you. And do I understand based on your previous 15 

answers that one of the purposes of this policy would be, to pick it up 

and drop it into either the recovery plan process or the specific port 

purpose port zone chapter? 

 

MR CLEASE:   Look it could go through either of those processes. I have 20 

written in the context that it can likewise sit quite comfortably in the 

Natural Hazards chapter as well, so at (INDISTINCT 1.04) it sits in 

the general policies section of this chapter. So we have got a general 

policy around “critical infrastructure” and this policy I think just really 

sort of focuses down a little bit more on the specific context of the Port 25 

and 12.1 provides a tag or a link, a policy link to having a second rule 

table later along in this chapter. 

 

MR WINCHESTER:   Thank you, I will come to that point about “critical 

infrastructure” in a minute, now the first word of the policy is “to 30 

manage a risk to life buildings” et cetera, in this context what does “to 

manage” involve and how will this be done? 

 

MR CLEASE:   I think it is done to an – I guess through the rule – through the 

rule – through the regulatory framework that the rule table establishes, 35 

so that table as I am proposing, you know, enables some things that are 

permitted or which are discretionary activities on other things, it makes 

them noncompliant. So the, what is appropriate and what ought to be 

avoided or what it should be enabled I guess gets sort of enabled 

through the, or gets reflected in the rule table framework. 40 

 

MR WINCHESTER:   Yes, right. 

 

MR CLEASE:   So, so in a Port context where the Port cannot, it is a piece of 

infrastructure that cannot relocate to a different part of the city it is, it is 45 

where it is, the – to my knowledge the approach to natural hazard 
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management needs to be one of management where you are avoiding 

high risk activities in risk prone areas, but also enabling other low risk 

activities. 

 

MR WINCHESTER:   Thank you. So putting to one side the question of the 5 

scope to include a policy which relates to a phase 2 matter, in terms of 

clarity of language, might it be better or clearer if it was stated 

“managed through different activity status or activity categories the risk 

to life than - - -  

 10 

MR CLEASE:   Yes. 

 

MR WINCHESTER:   - - - risk that will - - -  

 

MR CLEASE:   Yes. 15 

 

MR WINCHESTER:   And that is a statement of expectations - - -  

 

MR CLEASE:   It is and you could even go further to say, you know, “through 

avoiding high risk activities in hazard prone areas”, if you want it to 20 

sort of be particularly clear about that. 

 

MR WINCHESTER:   Thank you. And likewise, just the wording 

“appropriately identifies natural hazard risk and the vulnerability, the 

receiving environment” in your paragraph A of the policy, do I take it 25 

from your previous answers that what you are suggesting there is that 

the appropriate identification of risk is through the gradation of activity 

status in your activity table? 

 

MR CLEASE:   Yes. 30 

 

MR WINCHESTER:   Thank you. 

 

MR CLEASE:   Yes, because obviously you can have the one geographic area 

that is covered by a hazard line, but the risk of various activities 35 

imposed by locating in that area will vary, depending on activity. 

 

MR WINCHESTER:   And you are satisfied in terms of an assessment of risk 

that there is inadequate evidential basis before the Panel to distinguish 

on an activity status basis between different activities as representing 40 

different risks? 

 

MR CLEASE:   Yes, and I think also perhaps more importantly reflected 

through the activity status that I am proposing, so for instance a 

restricted discretionary activity still enable an assessment of risk for 45 

each individual proposal, likewise non complaint status implies that, 
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you know, likes of the (INDISTINCT 4.45) activities are not 

anticipated or are not appropriate. 

 

MR WINCHESTER:   Thank you. Now, subparagraph B of your proposed 

policy you talk about enabling the peer recovery et cetera, the Port, 5 

now you would accept that the Port is defined as “critical 

infrastructure”? 

 

  [12.05 pm] 

 10 

MR CLEASE:   Yes. 

 

MR WINCHESTER:  And have you looked at policy 5.2.2 in terms of what Ms 

Carter recommends? 

 15 

MR CLEASE:   Yes. 

 

MR WINCHESTER:  And if you look at policy 5.2.2 I suppose in the round 

and specifically in terms of what it is dealing with, does it not 

essentially address all the matters that you have put in your proposed 20 

paragraph B? 

 

MR CLEASE: It does in a generic sense, yes. I guess because we are proposing 

a separate rule table it would be of assistance to have a specific policy 

that links to that table, and that likewise makes it explicit within the 25 

Port area where the Port is exposed or has four or five different hazards 

mapped and they are often overlapping hazards, that there is specific 

direction on the Port context. I would accept that B and operative 

policy and C in 5.2.2 do broadly traverse some more ground. 

 30 

MR WINCHESTER:  Yes, thank you.  But you wouldn’t be suggesting that to 

resolve that double up, that you remove the Port from the definition of 

critical infrastructure, would you? 

 

MR CLEASE:   No. 35 

 

MR WINCHESTER:  No, thank you. Now I just want to turn to your paragraph 

30 and again you have got a suggested policy addition here, to policy 

5.3.4 and you say in paragraph 30 that “you consider it necessary or 

helpful to provide a policy rationale and justification, the agreed 40 

method of making such structures permitted so that the rule exemptions 

have some policy support rather than becoming orphaned rules”.  Now 

if an activity is permitted, and it is obvious from the Plan, why is there 

a need to put in some additional wording when the rule itself is clear 

and the additional wording does not serve any material purpose for a 45 

resource consent application? 
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MR CLEASE:  Yes, I accept that it does not, it won’t come into play, if you 

like, when you have resource consent applications.  In my mind we are 

setting a policy framework for a plan but it is still helpful to have 

policy direction to how it informed plan to read is why some things are 5 

moved, why they are not.  So it almost works in the negative as well, so 

just as I think it is appropriate to have policies that are implemented 

through non regulatory methods, for instance, and do not come up in a 

risk sense at all, so too I think it is helpful to have policy direction as to 

why certain things are permitted and are not. Especially with the 10 

planners currently framed where there are not any reasons for rules, 

where you would often find in a breach of rules paragraph or section, 

discussion why the rule does have exemptions.  But because there is no 

such explanatory text in this Plan, again I think to my mind I think it is 

useful to have that explanation in the Plan somewhere. And in the 15 

absence of putting in reasons for rules then it goes into a policy.  Look, 

I accept it won’t come up particularly in resource consent applications, 

but that is not to say that having policy justification for an enabling 

framework is inappropriate 

 20 

MR WINCHESTER:  Thank you, and so you do not have any concerns then as 

to whether some potentially extraneous policy wording is consistent 

with the Statement of Expectations in the Order in Council? 

 

MR CLEASE:  No, because I think that policy wording in this example, it is 25 

additional text, but it to my mind provides the rationale for having an 

enabling exemption that reduces red tape in consenting.  So in terms of 

sort of how readers of the Plan understand why the Plan is enabling 

different situations it is helpful to have that text there.  Look, this is not 

an issue I shouldn’t, I do not want to go over. 30 

 

  [12.10 pm] 
 

MR WINCHESTER:   Sure, yes.  Well it is important for the Panel though, 

because they have got an obligation to have particular regard to the 35 

statement of expectations so they need to understand the rationale for 

you recommendations. 

 

MR CLEASE:   Yes, I appreciate that. 

 40 

MR WINCHESTER:   Now I just want to turn to your paragraph 32, and this issue about reliance on existing use rights.  Based on my reading of Ms Carter’s evidence, she is not necessarily saying that specific policy recognition is not necessary because of existing use rights, but she is talking about the focus of the policy on 

intolerable risk to life safety and the fact that that doesn’t necessarily 

capture activities with low occupancy, that is your understanding? 

 

MR CLEASE:   Yes. 45 
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MR WINCHESTER:   So in terms of your paragraph 32, you would agree that 

the policy would be met where it deals with low occupancy activities, 

because it follows that there is no intolerable risk to life safety? 

 

MR CLEASE:   Yes, and we have had a lengthy discussion on this in the 5 

caucusing and I guess it comes down to a difference of view as to 

whether it is better to be implicit or explicit in your policies.  And my 

answer to Ms Carter, is we are all saying the same thing in terms of the 

outcome, it is just that Ms Carter is comfortable relying on it being 

implicit in the policy that if you are not doing an activity that has 10 

intolerable risk, then you are okay.   

 

 Whereas I am concerned that when a resource consent to do some 

works on infrastructure comes into Council, the Council consents 

planner will look at a policy that says “avoid” and they won’t get much 15 

past that, if you like.  It is just to make it explicit for future readers that 

these sorts of maintenance and repair works are clearly anticipated in 

these areas.  It is better to be explicit than implicit, and that is really the 

only difference. 

 20 

MR WINCHESTER:   Thank you.  And again about the need for additional 

wording; paragraph 34 proposes an additional Policy clause be added to 

5.5.1, 5.5.2 and 5.5.3, which deals just with cliff collapse. 

 

 How does that sit with the subject matter of those policies, when they 25 

in face deal with different things?  Only 5.5.1 deals with cliff collapse, 

doesn’t it? 

 

MR CLEASE:   Yes, so you will see there’s a footnote there, just saying you 

would reflect the wording of the policies with different reference, 30 

because, rather than just in my evidence repeat the thing three times. 

 

MR WINCHESTER:   Thank you.  In terms of the necessity for that, bearing in 

mind what has been agreed and proposed through caucusing and 

rebuttal evidence; what is the actual need here? 35 

 

MR CLEASE:   Again, I think it is being explicit.  Where you do have, you 

know, certainly within a table 5.10.1, in terms of not applying for 

discretionary activity status, it is being explicit at a policy level, that in 

those specific areas – so these are very directive policies, they are very 40 

specific policies that directly reference these different types of slope 

and stability.  And it is, again, being explicit in those areas that repair 

and maintenance and use of existing, is anticipated. 

 

 So I am aware that there is the generic policy, and I think Mr Willis for 45 

the Crown put forward which also refers to ongoing use of existing 
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infrastructure, where you could just rely on the generic policy, it’s 5.2.2 

on critical infrastructure, and I think that was Mr Willis’ text changes 

to that.   

 

 To my mind I think there is value to having both, rather than either/or, 5 

so you have a generic policy on critical infrastructure that applies to all 

hazard areas right across the city.  And my concern is that unless it is 

also explicitly referenced in these quite directive policies, that when it 

comes to consent, you will have a consent planner looking at a specific 

directive policy versus a generic policy and they tend to, quite rightly, 10 

put the weight on the specific policy rather than on the generic.   

 

  [12.15 pm] 

 

 So I accept that it is getting a little bit wordy and repetitive, but to my 15 

mind, there is value in being explicit on these very directive policies. 

 

MR WINCHESTER:   Thank you and is your answer the same irrespective of 

the wording staying in the Natural Hazards Chapter or being lifted up 

and dropped out into a specific purpose port zone Chapter? 20 

 

MR CLEASE:   It is.  Although I think this wording has been – and again, it 

was an alternative wording that came out of caucusing, I think was seen 

by a number of the planners to have value beyond just the port.  It’s not 

a port specific cause; it is an infrastructure-in-general clause. 25 

 

MR WINCHESTER:   Thank you.  I am going to move on to Ms Carter’s table.  

It was her supplementary evidence and her commentary on the table.  

But just a question which arose out of Mr McLennan’s evidence and 

some questions from the Panel and I think you addressed it in your 30 

summary when you talked about the ability, or the appropriateness of 

the rule framework to address non-port activities or activities not 

controlled by the port, say by lessees.  And you acknowledge the 

situation where there may be a significant risk proposed by a potential 

developer, by a lessee.  And there may be circumstances based on your 35 

knowledge where the port has relatively limited ability to control what 

the lessee does? 

 

MR CLEASE:   That’s only in relation to existing leases.  Obviously if they are 

creating a new lease, that is a start from scratch situation. 40 

 

 The oil company tanks, as Mr McLennan said, they are on perpetual 

leases, so that almost equivalent of fee-simple, so they do tend do their 

own thing.  Generally speaking there aren’t that many other lessees in 

the hazard areas on the port.  There is Stark Brothers and Holcim, and 45 
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they are the only two that I am aware of, and they are  both on existing 

facilities on relatively short leases. 

 

MR WINCHESTER:   And what, if any, knowledge do you have about the 

legal arrangements between the port company and those lessees, in 5 

terms of the port company’s ability to control what happens on that 

leased land? 

 

MR CLEASE:   I am not familiar with the details of the leasing arrangement.  

And I guess that is where I sort rely more on the proposed rule table 10 

that does make new high-occupancy activity non-complying in those 

hazard areas, so that rules cover that, without the port’s input either 

way. 

 

MR WINCHESTER:   Thank you, and that was going to be my next question.  15 

So you are satisfied that, in terms of your proposed rule framework, 

that it appropriately addresses risk irrespective of who is controlling or 

undertaking the activities on port land. 

 

MR CLEASE:   Yes. 20 

 

MR WINCHESTER:   Thank you.  Now, finally going to Ms Carter’s 

supplementary evidence. 

 

 In terms item B and if we go to page 5 and just work our way through 25 

your table and the question of earthworks is provided below.  In terms 

of the drop to restricted discretionary in the cliff hazard management 

Area 2, you realise, of course, that the risk lines are pretty close 

together in the cliff hazard management area. 

 30 

 So what are the issues in terms of the location in management area 2 

that justify as materially different consenting approach, when 

essentially the issues of risk are fundamentally the same? 

 

MR CLEASE:   The issues of risk, I agree that it is more that the cliffs are one 35 

area, it covers, if you like, the vertical or near vertical cliff face and the 

area immediately at the bottom of the cliff where if it confines all the 

debris, mounds if you like, and the cliff hazard area 2 is on flat land but 

further out from the cliff face so that earthworks in Area 2 on that 

particular area, (INDISTINCT 4.59) terrace, and also indeed along the 40 

base of area D and E, which is just near Area 2, that earthworks in 

those locations are occurring on flat land where they are not 

undermining stability, or in the case of D and E, where the hazard line 

covers the more the benched cliff faces. 

45 
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  [12.20 pm] 

 

 As Mr McLennan says, the Port has a long history of undertaking sort 

of rock removal and sort of benching type activities in that area, and so 

that is why I think restricted discretionary is appropriate in that Area 2 5 

because it certainly enables the applicant to demonstrate that they have 

undertaken a risk assessment, that conditions can be placed on it that 

the consent can be declined, if need be, and that in the specific context 

of the Port, that that is appropriate.   

 10 

 I do not know that I would recommend that for (INDISTINCT 0.59) 2 

across the city, because what is happening in (INDISTINCT 1.03) or 

Redcliffs or elsewhere is a very different context.   

 

MR WINCHESTER:   Yes.  Thank you.  And I am assuming then that when 15 

we look at Item C, hazard mitigation works including earthworks for 

the purposes of mitigation, the answer is essentially the same because 

of the historical activities of the Port, the fact that it has actually 

undertaken these activities as a matter of course and needs to do so for 

its health and safety responsibilities - - -  20 

 

MR CLEASE:   Yes, absolutely.  That in the Port context, again because the 

Port is not going, and relocation is not an option like it might be for a 

residential dwelling somewhere that hazard mitigation works have to 

be undertaken if it is to effectively manage risk, and that the rule 25 

framework ought to therefore be enabling for those works to occur, that 

again it still enables a risk assessment to be undertaken and conditions 

imposed, but again in the Port context where it has been undertaking 

sort of mitigation works for years, that as far as I am aware those works 

have never presented an issue such that you would want to decline 30 

consent.   

 

MR WINCHESTER:   All right.  Well history is one thing, but we are now in a 

slightly different context. 

 35 

MR CLEASE:   Yes. 

 

MR WINCHESTER:   Where there is potentially elevated risk, you would 

accept that? 

 40 

MR CLEASE:   Yes. 

 

MR WINCHESTER:   So in the circumstances where there may be really some 

quite significant mitigation works required, and you would accept that 

that is a possibility? 45 
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MR CLEASE:   It is possible. 

 

MR WINCHESTER:   And some fairly significant major earthworks required 

as part of those hazard mitigation works, do not you think that it would 

be appropriate that there is at least the ability to review and potentially 5 

decline consent in those circumstances if the risk was considered to be 

too significant? 

 

MR CLEASE:   Yes.  Potentially, yes.  I think it is always, when you are 

drafting a plan to find it difficult to, well, you have to be very careful, I 10 

guess, whether you put the accepted activity status to knock off the 

outlying 10 percent and effectively overregulate the 90 percent that is 

fine, or you pitch it for the 90 percent with I guess a degree of, you 

might get the odd proposal from time to time that does not sit 

comfortably with that activity status.   15 

 

 (INDISTINCT 3.35) is that control is the appropriate status for the 

Port.  I accept it may be possible to come up with a hypothetical where 

you may want to decline something or where the works are so 

extensive. 20 

 

MR WINCHESTER:   So there is - - -  

 

MR CLEASE:   And then it comes back, I guess – sorry to interrupt – to an on-

site (INDISTINCT 3.53) assessment of balancing the cost of 25 

overregulating the 90 percent versus the benefits of catching the 10 

percent that you might want to decline. 

 

MR WINCHESTER:   Yes.  Thank you.  There is at least potential justification 

though for a distinction within your row C here, say for at least 30 

restricted discretionary activity status for some of the higher risk areas? 

 

MR CLEASE:   Yes, perhaps 1 for instance.  Yes, I would accept that.   

 

MR WINCHESTER:   Thank you.  Now turning to row E, you talk about the 35 

continuation of the existing repair and maintenance of existing 

infrastructure.  Can you explain exactly what you mean by 

“continuation”? 

 

MR CLEASE:   Yes.  And again this - - -  40 

 

MR WINCHESTER:   And how this works? 

 

MR CLEASE:   Yes.  There is sort of quite a lot of discussion again, well, 

through caucusing and again with some communication with Ms 45 

Carter, and it is always difficult when you are looking at the definitions 
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of what is repair, what is maintenance, what is an upgrade, what is a 

new building, and how you sort of separate out these things.  And I see 

sort of row E as really wanting to, rather than rely on existing use 

rights, it is effectively the outcome I am trying to get to, if I put it that 

way.  5 

 

  [12.25 pm] 

 

 Is that the typical day to day repair and maintenance of existing 

buildings is permitted, whereas upgrades, which is sort of something 10 

different, are not caught by this.  So that is where the continuation of 

reference is really sort of a link to the spectrum of normal everyday 

maintenance activities that have been undertaken over the preceding 

sort of decades. 

 15 

 Look, you could take out continuation and just have the repair and 

maintenance of existing infrastructure, if that was going to be simpler.  

So that is where the continuation sort of phrase came from anyway, it 

was rather relying on existing use rights, that was meant to be sort of 

capturing that scenario or clarifying that if you like in the point. 20 

 

MR WINCHESTER:   Yes.  Okay. 

 

SJH:   Mr Winchester you are well over your time. 

 25 

MR WINCHESTER:   I am sorry, sir. 

 

SJH:   I do not want to restrain you. 

 

MR WINCHESTER:   I will move on as quickly as I can.  There is not that 30 

much more in terms of issues of dispute. 

 

SJH:   Thank you. 

 

MR WINCHESTER:   I do apologise, sir.  Just again, an issue of detail of row 35 

J, bulk storage of cargo, or construction materials outdoors on flat land.  

So the key issue there is that it’s outdoor storage on flat land. 

 

MR CLEASE:   Yes. 

 40 

MR WINCHESTER:   And it would not be associated with, for example any 

other storage in a building? 

 

MR CLEASE:   No, that is right and when I was reflecting on Ms Carter’s 

rebuttal last night, I did wonder if that line could be perhaps rephrased 45 

to be sort of “the outdoor storage on flat land of…” 
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MR WINCHESTER:   Yes. 

 

MR CLEASE:   And to put that qualifier at the start rather than at the back (ph 

2.19).  So in the Port context, again we are really talking about things 5 

like coal, logs, imported vehicles, that sort of thing, and the structure 

material inside the next 10 years. 

 

MR WINCHESTER:   Thank you.  And you have seen Ms Carter’s comments 

about the potential risk in terms of people working around that area, 10 

that does not alter your views in terms of the appropriate activity 

status? 

 

MR CLEASE:   No.  Again, the use of these areas for bulk storage is perhaps 

the core activity that the majority of the flat land of the Port that I 15 

suppose these hazard lines occurs, so the coal stockyard, the area E, 

where there is periodically some imported cars and what have you are 

stored there.  Likewise area E rock fall extends into the container yard.  

You can see it at the southern end, the seaward end of E, it extends into 

the container there.   20 

 

 So it is the core activity, I guess that happens in these areas, so for the 

Port to be able to continue to operate in an enabling way, and for the 

Port to function strategic infrastructure I think it is important that the 

rule frame is enabling for those activities. 25 

 

 Again, the occupancy rates are extremely low, and again it is that 

balance of risk versus cost over regulation in a section 32 sense.  I am 

also mindful that it again, in a Port specific context, at the base of these 

areas that they have been adequately mitigating or managing the risk in 30 

these areas to date.  My understanding of the (INDISTINCT 4.15) that 

has occurred, and that they have ongoing obligations under the health 

and safety legislation to continue to do that.   

 

MR WINCHESTER:   Thank you.  And you would agree there is a different 35 

risk profile for buildings that are occupied on a daily basis. 

 

MR CLEASE:   Yes. 

 

MR WINCHESTER:   24/7 for offices and the like? 40 

 

MR CLEASE:   Absolutely. 

 

MR WINCHESTER:   Thank you.  One final question, and it is a plan drafting 

issue.  In terms of your recommended rule package and structure of 45 

your rules, what you have done is essentially suggested that the same 
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considerations could apply for a restricted discretionary activity as 

applied for a controlled activity, do you understand what I am saying? 

 

MR CLEASE:   :   Yes. 

 5 

  [12.30 pm] 

 

MR WINCHESTER:   And are you comfortable, in terms of the requirements 

of the Act, to specify the matters over which, for example, control is to 

be exercised? 10 

 

MR CLEASE:   Yes, and look again it is a reflection on the points made by 

Ms Carter on that and, as I said in my introduction, I think that the 

assessment matters that are currently framed around for discretionary 

activities I think do need, in the introduction to that section, do need 15 

tweaking to make clear that Council discretion is limited to the matters 

that are set out below. 

 

 In terms of do those matters that are set out below adequately cover the 

ground of what Council would normally turn their minds to; I think 20 

they do. 

 

MR WINCHESTER:   Yes, thank you.  You would accept though that it 

requires a tidy up to make it clearer? 

 25 

MR CLEASE:   Yes, I would accept that. 

 

MR WINCHESTER:   Yes, thank you.  Thank you, sir. 

 

<CROSS-EXAMINATION BY MR CARRANCEJA [12.30 pm] 30 

 

MR CARRANCEJA:   Good afternoon, Mr Clease. 

 

MR CLEASE:   Hello. 

 35 

MR CARRANCEJA:   Could I get you to turn to page 25 of your evidence, it is 

actually in attachment 1.   

 

MR CLEASE:   Yes. 

 40 

MR CARRANCEJA:   So I would like to refer you to the proposed addition to 

policies 5.5.1, 5.5.2, 5.5.3.  Do you see that in your evidence there? 

 

MR CLEASE:   Yes. 

 45 

MR CARRANCEJA:   You are looking at page 25? 
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MR CLEASE:   Yes. 

 

MR CARRANCEJA:   Yes, thank you.  Now, my understanding there is you 

want to add that paragraph to specifically recognise the need for repair, 5 

maintenance and use of existing infrastructure in areas potentially 

affected by various types of slope instability, correct? 

 

MR CLEASE:   Yes. 

 10 

MR CARRANCEJA:   Now, in your answers to my learned friend, 

Mr Winchester, earlier, I had understood that you mentioned that you 

see benefit in having both a broad exemption, if you like, for critical 

infrastructure but also the specific exemptions? 

 15 

MR CLEASE:   That is right. 

 

MR CARRANCEJA:   Could I get you to also now refer to exhibit 2, it should 

be somewhere behind you.  You have got it? – yes, that is the one.  So 

what we have here and I just want to confirm this is the policy that you 20 

were referring to that was suggested by Mr Willis, we are looking at 

policy 5.2.2(c). 

 

MR CLEASE:   Yes. 

 25 

MR CARRANCEJA:   Okay.  Now, would you accept that that subparagraph 

does several things actually; first of all it recognises the benefits of 

existing infrastructure not just critical infrastructure? 

 

MR CLEASE:   Yes. 30 

 

MR CARRANCEJA:   And that it also recognises the need for the repair, 

maintenance and use of existing infrastructure not just in slope stability 

hazard areas but all natural hazard areas? 

 35 

MR CLEASE:   Yes. 

 

MR CARRANCEJA:   And you would accept then that 5.2.2(c), what it covers 

would cover everything you were after in amending policies 5.5.1, 

5.5.2 and 5.5.3 in your evidence? 40 

 

MR CLEASE:   Yes, it does at a broad level, yes. 

 

MR CARRANCEJA:   So then in the interests of having a plan that is more 

efficient, concise, easier to follow, I am talking about readability and 45 

accessibility for people as well, would you accept that rather than 
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seeking to amend three different policies it would be better to just 

consolidate it and put it here? 

 

MR CLEASE:   Yes, as I said in my response to Mr Winchester to a similar 

sort of question, to my mind – I agree this policy in (c) does cover the 5 

rock fall, or the various slope instability areas, so I think that coverage 

is there, I agree with you on that.   

 

 My concern is that those slope policies are very specific and very 

directive and I am just cautious that in practice when consent planners, 10 

in years to come, come to use the plan that obviously they will take a 

broad view of the, you know, they will be reading the policies round as 

indeed they should.  But we have a generic policy versus a specific 

policy that from the specific direction takes precedence or there is at 

least it creates a question mark I guess in people’s minds as to whether 15 

it also applies. 

 

 So I would feel more comfortable if it was reflected in both sets of 

provisions.  But look, I accept that is something of a belt of braces 

approach, you know, and that this (c) does traverse similar ground. 20 

 

MR CARRANCEJA:   Thank you.  Could I get you now to refer to page 11 of 

your evidence, looking at paragraph 30 please. 

 

MR CLEASE:   Yes. 25 

 

MR CARRANCEJA:   Now, just in terms of the purpose you are trying to 

achieve here, you are trying to exempt utility structures, LPG storage 

tanks and transiting shipping containers from the need to meet 

minimum floor levels.  Now, when I read your evidence the reason you 30 

are really asking for this is because you are really saying that these 

types of activities are unlikely to suffer material damage in an 

inundation event, is that right? 

 

  [12.35 pm] 35 

 

MR CLEASE:   Yes. 

 

MR CARRANCEJA:   And I think you mention it was, in your opinion, 

unpractical and nonsensical? 40 

 

MR CLEASE:   Yes. 

 

MR CARRANCEJA:   Okay.  Could I ask you to refer to – I am not sure if you 

have got it here, maybe the Secretariat can bring this up on screen – 45 

RPS policy 11.3.2. 
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 And we are looking at the left hand column, so perhaps if we could 

enlarge that, and what I would like you to concentrate on is policy 

11.3.2, but points 1 and 2 below that.  And you will see this policy 

refers to the one in 200 year flood event? 5 

 

MR CLEASE:   Yes. 

 

MR CARRANCEJA:   Right, but it does refer to some exemptions as well? 

 10 

MR CLEASE:   Yes. 

 

MR CARRANCEJA:   Right.  The first exemption relates to activities that are 

not likely to suffer material damage.  The second exemption is relating 

to I guess ancillary and incidental development.  I would like you now 15 

to also consider, again in exhibit 2 which you should have before you, a 

policy that is proposed by Mr Willis, policy 5.3.4, exhibit 2 page 10.  

Do you see that there? 

 

MR CLEASE:   Yes. 20 

 

MR CARRANCEJA:   Would you accept that – you see the yellow highlights 

there – that this policy better gives effect to those exemptions I just 

showed you in the RPS; do you see the word “significant” there? 

 25 

MR CLEASE:   It is less explicit than my version, but look, no, I agree that that 

does again provide a policy tag for a permitted activity exemption, yes. 

 

MR CARRANCEJA:   Yes, okay, thank you.  So then if we look at that policy 

there, what I would like to suggest to you is that your exemption that 30 

you seek in paragraph 30 of your evidence is very specific to three 

types of activities that are unlikely to suffer material damage in an 

inundation event.  Wouldn’t it be, again in the interests of clarity, 

usability, efficiency, ease for a reader to just rely on this policy rather 

than starting on the dangerous track of listing individual activities, 35 

because then you might have to continue listing more? 

 

MR CLEASE:   No, I am comfortable that the wording in my proposal covers 

off – all I was looking for with that (b) was to provide a policy link to 

some enabling rules, I agree. 40 

 

MR CARRANCEJA:   Are you satisfied with this one? 

 

MR CLEASE:   Yes. 

 45 

MR CARRANCEJA:   Okay, thank you.  No further questions, sir, thank you. 
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SJH:   Any re-examination, Ms Appleyard? 

 

MS APPLEYARD:   No, sir. 

 5 

SJH:   Dr Mitchell? 

 

DR MITCHELL:   Thank you, sir.  Good afternoon again, Mr Clease.  Do you 

have a copy of Ms Carter’s supplementary statement in front of you? 

 10 

MR CLEASE:   This is the one from last night? 

 

DR MITCHELL:   Yes. 

 

MR CLEASE:   Yes. 15 

 

DR MITCHELL:   And really what I want to do is just quickly go through a 

couple of items that are in her – what is your table with her comments 

next to it because, as I understand it, things are therefore all in one 

place.   20 

 

 If I could just start at, probably going backwards rather than forwards, 

under G, which is on page 6 of that document, which talks about the 

construction of new non-habitable buildings or structures used for 

storage or infrastructure.  You have suggested a discretionary activity 25 

status in Cliff Hazard Management Area 1 and then restricted 

discretionary in the balance of the areas. 

 

MR CLEASE:   Yes. 

 30 

DR MITCHELL:   What is the rationale for drawing a distinction as between 

discretionary and restricted discretionary given that all the restricted 

discretionary rules, or restricted discretionary matters are all related to 

mitigation or avoidance of natural hazard risks? 

 35 

MR CLEASE:   Yes.  Look, no, I - - - 

 

DR MITCHELL:   Shouldn’t there be a consistency across then whatever the 

activity status is? 

 40 

  [12.40 pm] 

 

MR CLEASE:   Yes, quite possibly, but again, that was something I was 

reflecting on last night once I saw Ms Carters commentary and I guess 

when I wrote that originally I was trying to flag in that particular one 45 

area that it was less desirable, I guess, for any sort of new buildings to 
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locate in that area and I guess by being fully discretionary it does make 

it easier for planners assessing it to draw in the objectives and policies 

rather than being so limited narrowly to the assessing matters.   

 

 With that said, I agree with her that the scope of the sorts of things that 5 

you are looking at are still the same sort of set risk assessment in 

litigation measures that you are looking at in the restricted discretionary 

category. 

 

 So, again, when I was reflecting on it last night there is certainly sort of 10 

an argument to either it is restricted discretionary or it is non-compliant 

but the discretionary in itself perhaps does not add a lot of value either 

way. 

 

DR MITCHELL:   Okay, thank you.  Just referring to your – no, we can still do 15 

it in this version – just going right to the end of the table under item 10, 

“Any activities not otherwise listed above including buildings not 

otherwise provided for under H”;  Ms Carters said that does not seem 

to make sense to her, it does not seem to make sense quite, either.  

What is the correct reference to it, please? 20 

 

MR CLEASE:   It should be G and F. 

 

DR MITCHELL:   It is G and F, thank you.  If we then look at the controlled 

activity status that you proposed for a number of activity 25 

classifications, I can see why from a port company point of view a 

controlled activity status is beneficial because consent must be granted, 

but can you envisage scenarios whereby for example, subdivision, and 

again, for example, in cliff hazard management area 1, might not be 

appropriate 30 

 

 You might want to take a current lot that is five hectares and want to 

subdivide it down into 300 square metre little sections, for example.  

And you might look at that and say, “Well, I just do not know that that 

is consistent with port purposes, what is the purpose of all of this?”  35 

And I am just wondering whether you can see some examples, and my 

one is probably a very crude example and not that well-articulated, the 

problem with controlled activity status for subdivision, it does seem at 

least at one level to possibly be giving a significant degree of flexibility 

that may not be what is intended and may in fact not be what is needed 40 

either? 

 

MR CLEASE:   Yes, I would accept that.  I guess in writing I was very mindful 

of the sorts of subdivision that, perhaps, the ports have undertaken in 

the past which tends to be, well firstly they don’t tend to subdivide and 45 
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if they do it is really just to create long-term leases for third parties to 

establish port related infrastructure on. 

 

 So in that context it was unlikely that a) you would get a third party 

wanting to put something in cliff collapse one, which is more the 5 

vertical face of the cliff, so I just went with control right the way.  I 

would be fine with a restricted discretionary status in these cliff 

collapse areas, so it could be declined.  Again, it is one of those things 

where I think in reality the likelihood of it is extremely low ever 

coming up but in that sense I guess it does not matter if you can decline 10 

it. 

 

DR MITCHELL:   That is helpful, thank you, but looking also at the rock fall 

hazard management area, wouldn’t the same situation apply especially 

given or especially if policy framework that you are suggesting or 15 

words to similar affect were included? 

 

MR CLEASE:   I think in the rock fall hazard management area, especially the 

one in relation to the report that in the rock fall area it is much easier to 

effectively or with confidence mitigate the risk so the rock fall areas, 20 

they are either beneath Sumner Road which is locked in to get repaired 

in the next couple of years and effectively that risk will largely go in a 

couple of years’ time, or the very small pockets that extend out across 

the flat land beyond the cliff collapse areas but the port is already 

undertaking work so they cross over in area E, for instance, but 25 

whereas Mr McLennan said that falls happen effectively on an ongoing 

basis, working on those upper slopes where the rock fall hazard 

eventuates, so it is quite easy to or it is very plausible to manage the 

risk. 

 30 

 So I am comfortable that with the control that there is enough scope 

and conditions to ensure that the risk is managed in those areas.   

 

  [12.45 pm] 

 35 

DR MITCHELL:   Does that not assume though, that the pattern of subdivision 

or the purposes for which subdivision will occur in the future mirrors 

what has happened in the past? – because there is a logic to that 

argument, I understand that. 

 40 

MR CLEASE:   Yes, and I guess, in terms of what could happen on this land, 

and appreciating that it is a phase 2 matter or largely a recovery plan 

matter, there is going to be a port zone that controls the sorts of 

activities that can take place, with the operative plan it is largely based 

on port, actually it speaks to operational port activities. 45 
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 So under the proposed planning framework there is not going to be the 

ability to subdivide often, sell it off for housing or general commercial 

activities.  So the only subdivision that the land use rules, and I 

appreciate that at phase 1 you do not know for certain what those land 

use rules will be but certainly whether the current plan is going and 5 

how it has helped provide the information to the Regional Council and 

also looking at the phase 2 preliminary draft that has been forwarded 

onto the Minister, the proposed port zone is only really enabling port 

activities not commercial or residential and therefore the type of 

subdivision you will get will be inherently tied up with that sort of 10 

infrastructure based context or situation. 

 

DR MITCHELL:   All right, thank you, and just one final question.  At a 

higher level it seems to me that, and it really follows on from what 

Mr Winchester was asking you, the fundamental difference, leaving 15 

aside specific activity status between yourself and Ms Carter, is that 

you proposed some specific objectives policies and rules that relate to 

the port whereas she is more genericised and under the banner of 

critical infrastructure, port infrastructure, would that be fair? 

 20 

MR CLEASE:   Yes, that is fair, and I think it probably reflects, to be fair, 

Ms Carters scope about evidence where I have had the luxury of being 

quite focused, and she has necessarily had to address across the Port 

Hills situation. 

 25 

DR MITCHELL:   What I want to ask you, given that my understanding is 

correct, of the sorts of activities that currently exist in the port area, in 

the sorts that are typically contemplated, do they all fall within the 

definition of critical infrastructure and/or infrastructure and/or are some 

of them in a different category all together? 30 

 

MR CLEASE:   The critical infrastructure definition off the top of my head 

simply refers to the port, so that is broad.  The operative plan has a 

definition of port activities which is sort of what is permitted in the port 

design. 35 

 

DR MITCHELL:   I am not too worried about the existing plans. 

 

MR CLEASE:   So in terms of critical infrastructure, it is simply a reference to 

the port and I guess with the port, the port is a bit different from most 40 

critical infrastructure where, for instance, with Transpower you know 

exactly what you are getting, it is pylons and wires, and that is it.  Off 

the port there is a much broader spectrum of activity from offices 

through to coal stockyards through to everything in between which is 

part of the driver of having a separate table that can be a much more 45 

fine grain, rather than simply having a single rule that enables 
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infrastructure because that, at a port context, because the port is 

infrastructure, but there is a whole raft of sub-activities within that 

banner term. 

 

DR MITCHELL:   Just for me to perhaps be a little bit more specific.  Under 5 

the definitions as they currently exist, the critical infrastructure and 

infrastructure, do all the activities undertaken at the port, or realistically 

envisage-able, even though there is an uncertainty around that; do they 

fall within those definitions or are there a whole bunch of things that 

say, “Well, no, that doesn’t apply”? 10 

 

MR CLEASE:   No, all port activities fall within the critical infrastructure 

definition because that is a single reference to the port.  For 

infrastructure, I think that is somewhat narrower and in terms of the 

port context that is more the pipes and roads, et cetera, rather than 15 

office buildings or storage yards.  So infrastructure itself, sorry, I have 

not got the definition right in front of me, off the top of my head, 

infrastructure itself is narrower, and critical infrastructure is broader. 

 

DR MITCHELL:   Thank you Mr Clease, thank you, sir. 20 

 

SJH:  Ms Dawson? 

 

  [12.50 pm] 

 25 

MS DAWSON:   Thank you. Mr Clease, I just have a couple of questions I 

want to talk to you about a couple of policies, could you go to page 8 of 

your evidence, where you are proposing a new policy you related to the 

“mapping”, or “identification hazard risk”? 

 30 

MR CLEASE:   Yes, yes. 

 

MS DAWSON:   Hazard risk; now this policy, it does not just refer to the port 

end, does it, you have framed it to refer to all - - -  

 35 

MR CLEASE:   That is right. 

 

MS DAWSON:   - - - being of hazards?  Have you been following the 

questioning and discussion regarding when the mapping should be 

uplifted or – in the future say or through some process in the plan, 40 

when the risk is lessened or removed? 

 

MR CLEASE:   Yes, I sort of – I have not been following all the transcript, but 

I have been - - -  

 45 
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MS DAWSON:   So one of the questions that has been put to some of the 

witnesses in the Council evidence – Council’s expert evidence – covers 

this, is when there is mitigation which actually removes the hazard and 

therefore reduces the risk versus mitigation that maybe protects an asset 

so that that asset can be occupied with best risk but the hazard itself 5 

still remains. 

 

MR CLEASE:   Yes. 

 

MS DAWSON:   Now, so this policy that you have suggested here, it seems to 10 

sort of blur those a bit or cover both aspects, and are you – do you 

consider that this policy adequately distinguishes between those two 

situations or would it seem to acquire, or indicate, that the mapping 

could be uplifted in either of those situations? 

 15 

MR CLEASE:   Yes, I agree, but I think the only context where I think I will 

be comfortable with the mapping lines being uplifted is where the 

hazard risk itself has been removed, because obviously the – you got 

the event occurring and then you got the sensitivity or the receiving 

environment and the receiving environment can change but the 20 

potential for the hazards are to occur, once that is gone it is gone.  So I 

would have thought that the, the only way that those lines ought to go, 

is where the hazard itself has been removed. 

 

 Now, whether this wording is sufficiently crisp to communicate that, I 25 

am not sure that – certainly the outcome I am looking for in this policy 

is to give some guidance as to when those maps – when it is 

appropriate for those maps to go and I think my position would be that, 

if would only be appropriate were the hazard itself has been mitigated. 

 30 

MS DAWSON:   Yes, so there is quite – I mean, we have had evidence about 

this – so you are not intending to say that we as a resource consent 

comes in, someone’s built a bund around their house and it adequately 

protects that asset for the purposes of a resource consent being granted, 

say? 35 

 

MR CLEASE:   Yes. 

 

MS DAWSON:   But that would then mean that, the hazard mapping over that 

should be, then removed? 40 

 

MR CLEASE:   That is right. 

 

MS DAWSON:   So that - - -  

 45 

MR CLEASE:   So, so - - -  
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MS DAWSON:   - - - that is what you are not saying? 

 

MR CLEASE:   That is not what I am saying. 

 5 

MS DAWSON:   Yes, right. 

 

MR CLEASE:   No, because once it removes then someone, you know, does 

something completely different that is not equivalent to the resource 

consent or proposal, so no that would not be appropriate. 10 

 

MS DAWSON:   Right, so if we were be of mind, to pick up a policy of this 

nature then - - -  

 

MR CLEASE:   Yes. 15 

 

MS DAWSON:   - - - some careful look at the wording - - -  

 

MR CLEASE:   Yes. 

 20 

MS DAWSON:   - - - you think would be appropriate? 

 

MR CLEASE:   Yes. 

 

MS DAWSON:   All right, thank you.  And just another policy have a go, two 25 

pages on to page 10, I think Mr Winchester discussed this policy with 

you; if were of the mind to have a port related policy. 

 

 I am interested I whether you think this policy adequately limits the – 

well adequately require limitation on the type of activity in terms of 30 

protecting life and life safety, you have said – I mean, well you have 

talked about that in your rules - - -  

 

MR CLEASE:   Yes. 

 35 

MS DAWSON:   - - - of how you have looked at non-complying activity status 

where there was life safety risk involved, the second part of this policy 

tends to talk – where it talks about “safety”, it is actually the safe 

functioning of that asset as opposed to the safe – well, functioning of 

the port activity, I guess, as opposed to the safety of people? 40 

 

MR CLEASE:   Yes.  No, look I agree, and I think in my response to 

Mr Winchester, I would be quite comfortable with this policy being 

made more directive, so that for those life safety matters that it is more 

of a void approach, and I think reflects the non-complying status for 45 

occupancy. 
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  [12.55 pm] 

 

MS DAWSON:   Which is more of a style of the other more generic Port Hills 

properties. 5 

 

MR CLEASE:   Yes.  No, am quite comfortable with that. 

 

MS DAWSON:   All right, thank you very much.  Thank you Mr Clease. 

 10 

SJH:   Thank you.  Judge? 

 

JUDGE HASSAN:   Thank you Mr Chairman.  Mr Clease, just a few further 

questions.  Just on this question of mapping, a couple of issues have 

occurred to me.  Your paragraph 21 to start with.  I am also interested 15 

in this question of whether there might be ways in which mapping can 

be updated in a prudent way without the need for plan change, and in 

terms of this policy, effectively intending that sort of thing to be 

recognised.   

 20 

 You would be familiar with clause 16 of the first schedule I think it is, 

which allows for – sorry, without testing your memory too much, and I 

think it is clause 16, anyway there is provision in the first schedule that 

allows for changes to a plan without public process. 

 25 

MR CLEASE:   Yes. 

 

JUDGE HASSAN:   And I think a test of that is whether the effect is minor 

more or less of the change.  Do you think that might be a useful 

avenue, particularly if the plan helped one understand what constituted 30 

a minor change for the purposes of the application of the first schedule? 

 

MR CLEASE:   Yes, I think that would be helpful.  I think you would need a 

reasonably directive process policy if you like on that, just to set out 

that criteria.  My experience with clause 16 is that they are very minor, 35 

when that tends to get applied, and anything also reducing the 

geographic scope of a rule generally speaking would not go through 

with that avenue.  So I am just cautious about how clause 16 can be 

taken. 

 40 

 I am aware that some plans do write-in rules, circumstances where the 

rule ceases to exist, it is a sort of turn off the rule clause.  So examples 

might be for heritage buildings, where the heritage building is 

demolished for whatever reason, that if that site ceases to be listed as a 

heritage item for instance.  Or in greenfield concepts you quite often 45 

get deferred urban zonings where the, if you like, the zone turns on 
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when provision of sewer is made available, where a key intersection 

gets upgraded or something like that.  So you have a process policy that 

sort of says when a map can be updated without further need to go 

through a change rule process, so that mechanism is built into the plan. 

 5 

 I think for the hazard mapping, it is finding a suitable trigger will be 

difficult.  To my mind, as I said in response to Ms Dawson, it would 

have to be predicated on when the hazard itself has been removed and 

just quite how that would be demonstrated, whether that is a 

certification process or there is a resource consent that had been 10 

granted that demonstrates that the works have been undertaken, and 

indeed those works have then been undertaken.   

 

 So I certainly see the attraction in having a method that enables the 

plans to be updated as and when litigation works occur, and the Port are 15 

mindful that if Sumner Road does get reopened in the next couple of 

years, then a large swag of hazard lines over the Port may well be 

suitable for being uplifted, and it would be nice to be able to do that 

without having to go through a full first schedule process.   

 20 

 It is just the mechanism for doing that I think will prove quite tough, 

attractive though it is, just in terms of finding the right trigger to enable 

it to happen. 

 

JUDGE HASSAN:   Yes.  So perhaps there might be choice to explore, which 25 

has been explored in questioning of other witnesses between say using 

clause 16, perhaps aided by some reference in the Plan to what 

constitutes minor maybe, versus I suppose the more ambitious 

approach, would require the mapping to sit outside the Plan but the rule 

to sit within the Plan, is that how you would see that? 30 

 

MR CLEASE:   Well that would be an alternative method.  Again, for 

something like natural hazards where effectively when the rule itself 

turns on and off is dependent on being within a mapped area or the 

mapping defines the geographic extent of the rule and to have that 35 

sitting outside the plan, I am just, again, cautious of how that would 

work in practice.  Where, generally speaking, and the general rules of 

principle, you look to include in the plan everything that is directly 

necessary for reading the plan, so you try and, where possible in my 

experience, avoid referencing external documents, especially where it 40 

is something as critical as where a rule applies or where it doesn’t, and 

obviously the maps are the core method for determining where a rule 

applies or where it doesn’t, and so I think to have that sitting outside 

the plan would be problematic. 

45 
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  [1.00 pm] 

 

 Again, from a practical point of view, I know when you are looking at a 

new site for whatever project the first port of call is the planning maps 

and you look to sort of see what different overlays and zones apply to a 5 

given site and if those overlays were not on the planning maps, you’d 

need a very effective method to alert people that there was a whole 

other document sitting somewhere that they also needed to be referring 

to. 

 10 

JUDGE HASSAN:   Yes, thank you. 

 

MR CLEASE:   It is not intermittent, but I do think it is difficult. 

 

JUDGE HASSAN:   Yes, thank you.  Look, just briefly on a couple of other 15 

matters, if you quickly go to paragraph 28?  Now, the lack of a specific 

purpose port zone is obviously not before the Panel. 

 

MR CLEASE:   Yes. 

 20 

JUDGE HASSAN:   But a policy can presumably reference a map, in theory 

anyway? 

 

MR CLEASE:   Yes. 

 25 

JUDGE HASSAN:   If that was the approach would the map that the policy 

suggests be something like the map that Mr McLennan produced? 

 

MR CLEASE:   Yes; well I think as an attachment to my evidence, it is 

attachment 2.  So this reflects what is being proposed in the recovery 30 

plan, but it is a map that shows the geographic extensiveness where that 

policy and rule package apply. 

 

JUDGE HASSAN:   Yes, thank you, and my reference was to exhibit 13, but 

your reference is to your evidence? 35 

 

MR CLEASE:   Yes. 

 

JUDGE HASSAN:   Thank you.  Now, just a couple of matters from 

Ms Carter’s table.  Again, it is a handy reference point for a couple of 40 

matters that arise from that, just if you go to page 5 for the first 

question?  Hazard mitigation works and your recommendation they be 

controlled activities, and the concern that Ms Carter expresses, so there 

would be potential, wouldn’t there, for hazard mitigation works to 

affect adjoining sites? 45 
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MR CLEASE:   I think that risk in the port context is low, just because the port 

controls the vast majority of the land where the hazard eventuates from, 

so they do control the blocks up above, the only adjoining land really is 

road reserve, where the only issue at hand is do those works affect the 

stability of the road, and that’s obviously something you would be 5 

looking at in your assessment and putting in conditions to that effect. 

 

JUDGE HASSAN:   And the Council is the owner of the road, is it? 

 

MR CLEASE:   Yes. 10 

 

JUDGE HASSAN:   So that’s an adjoining owner in a sense and indeed a 

significant public interest associated with the stability of the road, isn’t 

it? 

 15 

MR CLEASE:   Yes. 

 

JUDGE HASSAN:   So that is an exception, is what you are saying? 

 

MR CLEASE:   Yes.  Yes, so in the port context the only adjoining land is the 20 

Council controlled road reserve.   

 

JUDGE HASSAN:   Is that the only adjoining land?  So just reflecting briefly 

on that, given that particular piece of context, shouldn’t that be a 

prerequisite to being a controlled activity that the road controlling 25 

authority was satisfied with the safety of the works? 

 

MR CLEASE:   Yes, that is certainly something I would expect would be 

considered through the consent process, but I think the assessment 

matters give the scope to look at, you know, stability and those sorts of 30 

issues. 

 

JUDGE HASSAN:   To some extent, but on the basis of consent being granted, 

and if the works are fundamentally still going to jeopardise the road, 

isn’t there some need for the road controlling authority to be satisfied 35 

with the stability and safety? 

 

MR CLEASE:   Yes. 

 

JUDGE HASSAN:   Would it be helpful for the engineering of these works to 40 

be the subject of peer review in order to be satisfied that they could be 

granted consent as a controlled activity? 

 

MR CLEASE:   Look, certainly you would want the ability to be able to do 

that, and again I think the assessment matters do provide for that.  45 

Obviously the spectrum of hazard mitigation works ranges from sort of 
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very small, kind of rock fall exercises, through to quite large works and 

for a lot of those works I don’t think peer review would be necessary, 

but I would certainly accept that for larger works that, yes, you would 

want the ability to peer review. 

 5 

  [1.05 pm] 

 

JUDGE HASSAN:   Thank you.  Just finally on the question of subdivision, 

and there’s been some discussion on that already, so I want to keep this 

brief, that your recommendation for controlled activity, at your 10 

paragraph 37, what I take from that is that subdivision rarely happens 

or hardly ever happens in the port area? 

 

MR CLEASE:   Yes. 

 15 

JUDGE HASSAN:   And traditionally that would be in situations that we have 

heard from other witnesses, such as facilitating for a related company, 

such as Holcim Cement, or an oil company and so forth to cohabitate 

under a long-term lease, and part of the difficulty I have got with your 

proposal here for subdivision in terms of discrete activity categories, is 20 

that the other evidence tended to say that the long-term leases that do 

exist for the port, the port doesn’t really have control over what the 

tenant, effectively, undertakes – It is effectively for them? 

 

MR CLEASE:   Yes. 25 

 

JUDGE HASSAN:   So that creates a question for me in regard to the veracity 

of controlled activity across the board, given that is the typical scenario 

coming from the evidence; that you don’t control the tenant?   

 30 

MR CLEASE:   Yes, I guess when you are looking purely at subdivision; 

obviously any new subdivision would be undertaken being mindful of 

the hazard risk that is in place.   

 

JUDGE HASSAN:   And this rule doesn’t, for instance, say it is only for port 35 

related activities or activities of the kinds you described, it is 

generically expressed, isn’t it? 

 

MR CLEASE:   It is.  But I guess those non-port activities though, well firstly 

they would be controlled through the zone, appreciating that that is a 40 

phase two matter.  Secondly, anything that was occupy-able would be 

non-complying.   

 

JUDGE HASSAN:   I just wonder in terms of section 32 whether another 

appropriate course is simply for the Panel to take the view that there is 45 

no particular pressing need for a specific subdivision regime for the 
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port as would justify discrete activity status for the port, it can be 

addressed in the context of the general subdivision regime. 

 

MR CLEASE:   It could, except that in that general subdivision – well, I guess 

it depends where you default to, whether you default back to – if 5 

subdivision was taken out of this port rule, you would then default, I 

presume, back to the notified table 5.10. 

 

JUDGE HASSAN:   Yes, well, it obviously assumes what the Panel might 

think regarding the appropriateness or otherwise of a uniform restricted 10 

discretionary activity category and no controlled activities, but that’s a 

matter for the Panel to have to test in terms of section 32, in terms of 

the Council’s logic on that. 

 

MR CLEASE:   Yes.  I guess it is whether you go beyond on that table 10.1 – 15 

sorry, I am just reminding myself what the activity status was for 

subdivision in that, but I have a feeling that was higher discretionary, 

so I guess it is either prohibited or it is non-complying.  So I wouldn’t 

want to (INDISTINCT 3.11) control to a non-complying or prohibited 

status.  Certainly if it was going to default back to generic discretionary 20 

status and that was the Panel’s approach, then that would be fine. 

 

JUDGE HASSAN:   Well, thank you very much. 

 

MR CLEASE:   I mean, so with subdivision with the port, and perhaps it 25 

doesn’t come up that often so it is not a big issue. 

 

JUDGE HASSAN:   Thank you. 

 

SJH:   Finished? 30 

 

MR CLEASE:   Yes. 

 

SJH:   Thank you.  Anything from the Crown? 

 35 

MR WINCHESTER:   No, thank you, sir. 

 

MS APPLEYARD:   No, sir. 

 

SJH:   Thank you, you may stand down.   40 

 

<THE WITNESS WITHDREW [1.09 pm] 

 

SJH:   Mr Gardner-Hopkins, we will come to you after the luncheon 

adjournment.  Could we start back a little earlier at 1.50 please? 45 
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MR GARDNER-HOPKINS:   Yes, sir. 

 

SJH:   Thank you. 

 

ADJOURNED [1.09 pm] 5 

 

RESUMED [1.50 pm] 

 

SJH:   Yes, thank you. 

 10 

MR GARDNER-HOPKINS:   Yes, sir, may it please the Panel, there is a copy 

of my submissions that has been circulated already.  

 

SJH:   Just to indicate, what we have done is that we have relied on brief 

openings and rather more fulsome closings, so you will have an 15 

opportunity at the end to - - - 

 

MR GARDNER-HOPKINS:   I am thankful for that guidance, and I was 

conscious of time as well. What I do essentially propose to do is simply 

take the Panel through the summary of the relief sought, so it is clear at 20 

this point in time what the oil companies are seeking in terms of 

decisions from the Panel. 

 

 There a couple I think, just minor amendments that I need to make, just 

having spoken to our witnesses during the course of the break. There’s 25 

a bit more detail in the submission, but I think actually just going 

through the summary should be sufficient, it is important you get the 

time with the witnesses I think. 

 

 So look, just at 1.2, it probably is important to emphasise the planning 30 

framework that is sought, that appropriately manages risks from the 

effects of natural hazards while enabling the continued efficient and 

effective operation of existing critical infrastructure, particularly where 

that infrastructure is limited to specific or particular locations and 

corridors, and we do say contrary to the Council’s position it is 35 

unreasonable and unnecessary to require resource consent for repair 

and maintenance, and really if there is one thing that is critical or most 

important for the oil companies it is having clarity around the activity 

status of repair and maintenance, and they are seeking for that to be 

permitted.  40 

 

 In terms of providing for upgrading and new infrastructure, where there 

is a functional need for that infrastructure to locate in a certain area the 

oil companies accept discretionary activity status, they do say 

prohibited is entirely inappropriate and non-complying is unnecessary 45 

to allow an appropriate assessment of risk to be undertaken. 
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 More particularly, the oil companies seek the following relief. In 

relation to objective 5.1.1, the primary relief sought is essentially to 

include that objective in the strategic directions section above policy 

3.3.6, and that essentially derives from the position that we seem to 5 

have reached where objective 5.1.1 is now relatively broadly cast and 

policy 3.3.6 provides more detail than objective 5.1.1, so just really in 

terms of that cascade principle, starting with the more general 

objectives and then drilling down into the more specific policies, the 

position for the oil companies is that 5.1.1 probably should be relocated 10 

in terms of the structure of the plan. 

 

 In the alternative, it can be retained in its current position subject to a 

number of amendments and those are explained by Mr le Marquand in 

his evidence. Or, and this is the third alternative, to delete objective 15 

5.1.1 in its entirety as the matters it addresses are actually largely 

covered by objective 3.3.6.  It is probably the least favoured at this 

point in time, but it may reduce unnecessary wording in the plan and 

avoid any inconsistency in language, or just tensions between having a 

policy and an objective in different places that deal with very similar 20 

things. 

 

  [1.55 pm] 

 

SJH:   Just in relation to that, we made the note with the strategic directions 25 

about that going to be something we need to revisit.  Do you think it is 

a matter of urgency when we have made a decision on this chapter or 

that at certain stages of the process we have a wash up around the work 

we have done and revisit strategic directions in earlier matters? 

 30 

MR GARDNER-HOPKINS:   Yes, I probably need to discuss that with the oil 

companies, but I am not aware of anything immediately pressing and so 

it probably is something that can be picked up at a later point. 

 

SJH:   You could perhaps cover that in your closing because we haven’t put 35 

that to others, but it would also apply to others who are submitting 

along similar lines.  Thank you. 

 

MR GARDNER-HOPKINS:   So if objective 5.1.1 is retained, it remains 

appropriate, in my submission, to seek to reduce risk to acceptable 40 

levels to reflect that it will not be necessary, appropriate or efficient to 

reduce risk in every situation.  The key is that consideration is given as 

to what is acceptable in the relevant circumstances.   

 

 Paragraph (b) on that page used the word “retention”.  It probably 45 

should be the word “inclusion” of a sub clause in policy 5.5.1 because 
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that is a subparagraph that is promoted by the oil companies; it is not 

agreed with the Council. 

 

 I have the footnote reference there at the end of that paragraph to the 

evidence of Mr Marquand and I can be just slightly more specific.  The 5 

relief that is sought is found at his paragraph 4.10 on page 8 of his 

evidence, and in that paragraph he sought the addition of two additional 

subparagraphs, a (b) and a (c).   

 

 Now in discussion with the witness this afternoon we are comfortable 10 

not to pursue item C, as recorded in his evidence, and he can, I think 

briefly, explain the reasons for that. 

 

 So against that policy framework the oil companies seek that the Panel 

adopt a permitted activity status for maintenance and repair of 15 

infrastructure in all slope instability management areas as provided for 

through amendments to Row F of the activity table in rule 5.10.1.  And 

just, as I am sure the Panel is probably aware, the Council’s position is 

that those activities should be restricted discretionary.   

 20 

 So that is the key point of difference.  We do say it is inappropriate and 

will introduce potential delays and uncertainties if applicants have to 

rely on existing use rights for repair and maintenance.  There are a 

number of complexities when trying to ascertain existing use rights and 

rely on them, particularly when dealing with infrastructure that was 25 

constructed some time ago.  Sometimes even simply finding copies of 

the relevant District Scheme that was in existence at the time can be 

difficult. 

 

 I just want to take you very briefly to paragraph 6.8 where I address 30 

this point slightly further and just in terms of a possible solution and 

one answer to should it be permitted, can we rely on existing use rights 

might be in terms of how maintenance and repair activities might be 

provided for in the Replacement Plan in a way consistent with existing 

use rights, but avoiding the need to prove that the infrastructure was 35 

lawfully established et cetera, et cetera, would be to provide as 

permitted activities for maintenance and repair that does not change the 

character, intensity or scale of the existing infrastructure. 

 

  [2.00 pm] 40 

 

 So essentially, what we are suggesting as a possible solution is to 

import an aspect of the existing rights test, same character, intensity or 

scale, and effectively codify that into the permitted activity rule in the 

relevant table. 45 
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JUDGE HASSAN:   When you say to the extent that that creates an evaluative 

judgment, it is the same as what is exercised under section 10 anyway? 

 

MR GARDNER-HOPKINS:   Correct.  And my submission would be that it is 

principally a matter of fact as to whether an activity has the same 5 

character, intensity or scale and so that is, if you like, an objective 

standard, that may be expressed qualitatively, but it is an objective 

standard that can be attached to a permitted activity, and it does not 

reserve a wide discretion to ascertain whether or not it is permitted. 

 10 

 So just returning back to my page 4, the summary, the second 

paragraph there.  In respect of upgrading and new infrastructure, we 

seek to retain discretionary activity status in all slope instability 

management areas.  And I use the word “retain” there because that now 

is the agreed position as I understand it with the Council.  And that is 15 

reflected in Attachment A to the evidence of Ms Carter for the Council.  

We say a discretionary status will allow appropriate consideration of 

the risk in the circumstances of the particular infrastructure activity. 

 

 Just pause there and I will give you the cross reference to paragraph 20 

6.13 and 6.14 of my submissions and in that detail I develop the 

submission that for upgrading, if the Committee were minded to try to 

reduce the consenting burden, then upgrading activities potentially 

could be provided for as controlled activities.   

 25 

 Now the oil companies can accept discretionary and their planning 

witness has accepted discretionary.  If you like, as a conservative 

measure and particularly because upgrading and new infrastructure, in 

terms of the latest activity table, have been grouped together.  So they 

both appear in the same line of the activity table. 30 

 

 Turning to a slightly different point, back at my summary, it is 

inappropriate to set specific standards, for example, certification in 

respect of infrastructure at this point in time and given the very 

different risk profiles involved across the range of critical infrastructure 35 

and the various activities falling within that definition.   

 

 We do say, however, that may differ from the approach taken to 

residential risks, but acknowledge in that regard the mapping in the 

Replacement Plan has used the AIFR metric of 10-4 that has been well 40 

considered and is modelled on residential occupancy. 

 

 That metric may provide a basis for controlled activity status for 

residential activities or some sort of trigger, or perhaps a certification 

threshold, but the oil companies do not see it appropriate to extend that 45 

sort of criteria to infrastructure, given additional work has not been 
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done in that space yet.  They prefer to rely on the wider discretionary 

assessment and the ability to consider matters on a case by case basis. 

 

  [2.05 pm] 

 5 

 Paragraph 3; remove the prohibited activity status in the cliff 

management area 1 for subdivision, earthworks not otherwise provided 

for, hazard mitigation works and any building or structure not listed as 

provided for in those listed rows of the table. 

 10 

 Obviously, if prohibited status is retained that will require a Plan 

change to undertake the relevant activity, rather than a risk assessment 

through a discretionary or possibly not complying application. 

 

 In terms of critical infrastructure we do say that if prohibited activity 15 

for those certain matters were adopted then the delays inherent in 

having to go through a Plan change as a first stage, and then to 

subsequently seek a resource consent are inefficient and unnecessary in 

order to address the risks associated with critical infrastructure. 

 20 

 Now I think just trying to illustrate what sort of activity might be 

captured by that prohibited status.  Well just focusing on any building 

or structure not listed, that could perhaps include some sort of storage 

building or storage facility for maintenance gear as opposed to any 

building or structure directly a part of a pipeline or other critical 25 

infrastructure activities.  And we do say it’s inefficient for that sort of 

activity to be prohibited. 

 

 Just over the page, the last point really, although it wasn’t specifically 

sought in this submission, the oil companies do acknowledge and 30 

support the intent of the separate Port related activity table which you 

have heard about just prior to the lunch break.   

 

 So I have tried to just capture what it is the oil companies are seeking 

and try to hit on the key rationale for that.  I am happy to take any 35 

questions or move to the witnesses. 

 

DR MITCHELL:   Could I just ask one question, sir.  Thanks, Mr Gardner-

Hopkins.  You would have heard the questions I asked immediately 

before lunch about discretionary versus restricted discretionary 40 

activity?  What is to be gained by having a fully discretionary activity 

for something in this section of the Plan where it specifically related 

with the risks associated with hazards and all the provisions about 

restricted discretionary activity cover or can potentially cover the full 

gamut of things to be considered?  Do you have a view on that? 45 
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MR GARDNER-HOPKINS:   Yes, I do.  In my submission, very little.  I see 

very little difference in the assessment required for a restricted 

discretionary activity with the relevant matters reserved for discretion 

as against a full discretionary activity.  I think the primary difference is 

really one of perception and in terms of the perhaps implicit or subtle 5 

signals that activity status sends in the Plan that discretionary is 

perceived to somehow be a more rigorous process than restricted 

discretionary. 

 

DR MITCHELL:   And it brings in a whole lot of other matters potentially, 10 

doesn’t it?  It brings everything at large? 

 

MR GARDNER-HOPKINS:   Well it can do, yes.  Yes, the whole 104 

assessment matters.  But I think at a practical level there would be very 

little that you would also look at in a discretionary assessment as 15 

compared to a restricted discretionary. 

 

DR MITCHELL:   Right.  Thank you, sir. 

 

SJH:   Thank you.  If you call your first witness. 20 

 

MR GARDNER-HOPKINS:   Thank you, now with the Panel’s leave, I do just 

intend to call the witnesses slightly out of order, really just starting with 

the company representatives and then moving to the technical and 

planning witness. 25 

 

SJH:   Yes, that is fine. 

 

MR GARDNER-HOPKINS:   So the first witness is Ms Danusia Wypych. 

 30 

<DANUSIA MARIA WYPYCH, affirmed [2.10 pm] 

 

<EXAMINATION BY MR GARDNER-HOPKINS [2.10 pm] 

 

MR GARDNER-HOPKINS:   Is your full name Danusia Maria Wypych? 35 

 

MS WYPYCH:   Danusia Maria Wypych, yes that. 

 

MR GARDNER-HOPKINS:   Thank you. And you have provided a statement 

of evidence dated 20 February 2015? 40 

 

MS WYPYCH:   I have, yes. 

 

MR GARDNER-HOPKINS:   And you have the qualifications and experience 

set out in that statement? 45 
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MS WYPYCH:   I do. 

 

MR GARDNER-HOPKINS:   Are there any corrections that you wish to make 

that statement? 

 5 

MS WYPYCH:   Yes, there are a couple of minor corrections, at the end of my 

– at the statement my name is not spelt correctly, it is altered to reflect 

the earlier spelling, which has two Y’s in it. There was a second error 

that we picked where the “Cliff Hazard Management Area” has been 

incorrectly put in as a “CMHA” - just read them interchangeably. And 10 

then the third point which is in reference to Paul Horrey’s evidence, I 

made a statement which I “supported evidence” that had changed 

slightly in the last sentence, so I think that that my paragraph 9.1, it 

should be corrected to state: “I have reviewed Paul Horrey’s evidence 

and support the comments in paragraph 40”, there was no substantive 15 

change to the paragraphs effect. 

 

MR GARDNER-HOPKINS:   Thank you, and with those corrections made can 

you confirm that the evidence is true and correct to the best of your 

knowledge and belief? 20 

 

MR GARDNER-HOPKINS:   It is. 

 

MR GARDNER-HOPKINS:   And can you please just give a short summary of 

some of the key points in your evidence and any updates that may be 25 

necessary, having heard other witnesses through the course of these 

proceedings. 

 

MS WYPYCH:   Yes. So from my perspective I intend to go through the 

evidence in the order that I provided it, really hitting on key elements 30 

and then waiting for questions from the Panel. Two things that I am 

alive to after listening to the conversations this morning – one is 

touching on, “What is the value of explicit versus implicit commentary 

in a plan and how that impacts as an operator”. And the second would 

be I think was referred to as, “Doing our own thing, what is it that the 35 

systems control and maturity for the oil companies around risk 

management” and providing some overview of that. 

 

 So if I look at how we open our statement around representing Z as one 

of New Zealand’s largest fuel suppliers, it is a business in which there 40 

are risks inherent in our operation and need to be managed on a daily 

basis: the production procurement, storage and delivery of a significant 

volume of fuel. 

 

 The maturity of our risk capability is expressed not only in the function 45 

of our risk matrices and our registers but in the adaptive and iterative 
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and cautious approach that is adopted through our business and the 

joint ventures in which we operate. We have expertise, training, 

practice and a culture that supports risk management. 

 

 I described our operations in Lyttelton and would ask that if we could 5 

bring up the photograph on page 5 that there is an overview of our 

operations and specifically just drawing attention to some of the earlier 

conversation around occupancy and where are people sighted when 

they are working; the only office space that we have within our 

operations is on site 3, which you can see is significantly distant from 10 

site 2 where the cliff hazard management area is, and that is the only 

office occupancy that we have on site. Occupancy on site 2 and in the 

cliff hazard management area is relying on operational and repair and 

maintenance tasks. 

 15 

 One of the other issues that has come up through the conversation 

today and that I touched on in paragraph 4.12, is the future and how we 

view the site and the cliff management area. 

 

 From our perspective we are currently consented for two 10 million 20 

litre tanks, so 20 million litres of additional storage on site 2. However, 

their proximity is outside that of the cliff hazard management area. This 

was an intentional choice by our business at the time and when 

choosing where to allocate tanks and make future investments. 

 25 

 If I look back over the evidence and focus on the repairs and 

maintenance, and this has been a topic of conversation and a point of 

different between ourselves and the Council. 

 

  [2.15 pm] 30 

 

 In 5.2 I listed the types of repair and maintenance that would be 

frequently undertaken on a site, and from those sort of descriptions 

there is sort of over 60 activities that would commonly be undertaken, 

none of them currently require a resource consent. 35 

 

 Further to the point made by James, from our point of view establishing 

existing rights is an incredibly complex process.  We spend our time 

focusing on the clear constraints that we have for our business and 

operating safely within those, reconstituting decades of practice across 40 

that site would represent a significant task.   

 

 Outside of these standard operating procedures we have a culture and a 

practice of standing back from our operations and completing a full 

review in what is called a HAZOP, or a full site review.   45 
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 One of these was recently conducted for our Lyttelton operations.  

From that we have 275 items of repair, maintenance or action.  Each 

one will be individually risk assessed as to when it should occur and 

then when those activities are about to be undertaken, how they should 

be undertaken and what risks need to be mitigated.   5 

 

 84 of those occur on what we call Site 2.  It is unclear at this time how 

many of those would fall inside the Cliff Hazard Management Area.  

At this stage under the current situation only one of those would require 

consent possibly.  So for us any changes around the consenting rule of 10 

the Council would be a significant change. 

 

 In terms of our approach to risk management by the very nature of our 

business and operations we are proactive in this manner.  In 1994 was 

the first mitigation and protection against cliff hazards put in place on 15 

this site.  In 2005 there was a further geotechnical review of the site to 

understand the composition of the cliff face behind the site and what it 

would mean in terms of impacts if there were failures.   

 

 Subsequent to the earthquakes in 2012, in May and October further 20 

reviews were done of the site and the cliff face to understand what 

impacts if any had been post the earthquakes.  We take a proactive 

approach to management of that cliff face.   

 

 We have just recently completed the third one of those surveys, I do not 25 

have the report to hand and was unable to access the full report before 

this hearing.  What I have been told is that there is minimal evidence of 

cracking, that we have localised loose rock which is not unusual, one 

area which is related to a road support.  We do have a drain discharging 

over the cliff face and onto our site.  Currently that is not causing 30 

damage to the cliff face.   

 

 We take periodic maintenance, clearing rock debris from Site 2 and 

there are standard operating procedures which highlight the risks of 

debris from the cliff face.  And, as I pointed out in 6.10, management 35 

of a number of large pine trees is an anticipated and ongoing 

maintenance issue with the cliff face.   

 

 One of the issues that has come up today a number of times is the 

matter of occupancy and that the risks that have been calculated, the 40 

AIFRs, are calculated on a residential occupancy rate of 100 percent.  

In my evidence I pointed to that we have a significantly lower rate of 

occupancy.   

 

 What I did not point to and what I think is important to draw out in this 45 

conversation is really how we are used to operating in complex 
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operational environments.  As a business our operators are aware of a 

number of situations where they need to take into account and mitigate 

for risks and hazards.  This is not just a case of being at home and 

relaxing as you might in a residential property.   

 5 

 Our team have a high awareness and what we call “situational 

awareness”.  I was down at the site recently and walked past the staff 

noticeboard and noticed that they had a recent health and safety 

meeting, which is a routine requirement and practice in our business.   

 10 

 On it, it reminded all staff that hardhats are required in this area as they 

have been for quite some time.  They also commented that we now 

require what is called a spotter, that is a person who is dedicated to 

watching workers who are involved in a complex task.  This is a system 

that we use in other situations including what we call “confined space 15 

entry” when we require people to go inside a clean and degassed tank.   

For us these are not unusual or rare occurrences, they are how we 

operate our business.   

 

 If I look through the mitigation side of it our concerns have been that 20 

what has been put before the Council and is under consideration at the 

moment does not take into account mitigation.  As we have already 

demonstrated we can and have mitigated rock fall damage on this site.  

We still consider that it is appropriate to have specific assessments 

made for industrial sites or frameworks that fit the use of those sites. 25 

 

 If I start to look on the consideration for repair and maintenance and 

the consenting controls around that we are, as James pointed to, asking 

for a permitted requirement.  And that really continues the situation that 

we have currently, which is not an uncontrolled environment as 30 

sometimes people have perhaps indicated in the discussion through the 

day.  We are a controlled and regulated industry with high standards of 

health and safety. 

 

  [2.20 pm] 35 

 

 The other element that has been under discussion is upgrading. Our 

view is that a discretionary status there is the most appropriate.  From 

our perspective we have already committed to moving new assets away 

from the cliff face and you can see that through our attention with our 40 

resource consents. 

 

 Overall, we believe that the site is operated in a manner that fits our 

industry, and that that should be reflected in the risk assessments and 

the consent frameworks that are put into place so we can operate. 45 
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MR GARDNER-HOPKINS: I don’t think there is cross-examination but please 

answer any questions the Panel may have, thank you. 

 

SJH:   Dr Mitchell? 

 5 

DR MITCHELL:   No, I don’t have any questions.  I suppose I will raise it now 

though, so that Mr le Marquand can think about it.  I am just interested 

to understand the relationship between how you have said “you planned 

to operate the site in the future” given that it’s essentially a 

continuation of the status quo type of arrangement, whereby you are 10 

avoiding the high hazard areas with the placement of your 

infrastructure. It seems to me that that’s not the basis of the rule 

framework that you’re seeking.  

 

 So I will just raise it as comment for Mr le Marquand to give some 15 

thought to when he is talking to us later. But I have no further questions 

for you, thank you. 

 

SJH:   Ms Dawson? 

 20 

MS DAWSON:  Thank you.  Now just one question.  We have had evidence 

from the Port Company, Mr Clease with the table of activity status, 

which would seem to me to cover all activities in the Port area, 

including your activities.  Have you had a look at how he has addressed 

activity status for repair and maintenance and upgrading? 25 

 

MS WYPYCH: No, I haven’t looked at that in detail. I think David le 

Marquand would be  - - - 

 

MS DAWSON:    30 

 

MS DAWSON:  Mr le Marquand will cover that, all right, thank you very 

much.  

 

MS WYPYCH:   Yes. 35 

 

SJH:   Ms Huria? 

 

MS HURIA:   No, thank you, sir. 

 40 

JUDGE HASSAN:   No thank you, Mr Chairman. 

 

SJH:   Just one, very briefly.  Your 8.1 you refer there to the AIFR calculation 

and it failed to take your risk mitigation structures.  There has been a 

great deal of evidence, and I am not sure if you would have been here 45 

to hear it, that mitigation reduces the risk but it doesn’t take the hazard 
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away, which is the reason why they had the hazard zone study.  Do you 

understand that? 

 

MS WYPYCH:  Sorry, I am not aware of those transcripts or that conversation, 

so I guess working in a hazardous industry we are aware that in 5 

mitigating a hazard you are not removing the hazard, yes. 

 

SJH:   Yes.  Okay, thank you.  Any questions arising from that one question? 

 

MR GARDNER-HOPKINS:   No, sir.   10 

 

SJH:   Thank you.  You may stand down. 

 

<THE WITNESS WITHDREW [2.22 pm] 

 15 

MR GARDNER-HOPKINS:  Thank you, sir, if I may call now Mr Cameron 

Taylor. 

 

<CAMERON MURRAY LINDSAY TAYLOR, sworn [2.23 pm] 

 20 

<EXAMINATION BY MR GARDNER-HOPKINS [2.23 pm] 

 

MR GARDNER-HOPKINS: Thank you Mr Taylor. Is your full name Cameron 

Murray Lindsay Taylor? 

 25 

MR TAYLOR:   It is, yes. 

 

MR GARDNER-HOPKINS:  And are you the New Zealand Fuels Operations 

Terminal Manager for Mobil? 

 30 

MR TAYLOR:   Yes. 

 

MR GARDNER-HOPKINS:  And have you produced a statement of evidence 

dated 20 February 2015? 

 35 

MR TAYLOR:   Yes. 

 

MR GARDNER-HOPKINS:  Are there any corrections that you wish to make. 

 

MR TAYLOR:   No, there is not.   40 

 

MR GARDNER-HOPKINS:  So do you then confirm the matters addressed in 

your statement as true and correct to the best of your knowledge and 

belief? 

 45 

MR TAYLOR:   Yes.   
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MR GARDNER-HOPKINS:  Do you have a brief summary or some additional 

comments you would wish to make to the Panel. 

 

MR TAYLOR:   A brief summary, yes. 5 

 

MR GARDNER-HOPKINS:   Thank you, please do so. 

 

MR TAYLOR:  Thank you.  My evidence sets out the background to Mobil’s 

Integrity Management system and the scale and scope of regular 10 

maintenance and repair that we conduct on our Lyttelton-Woolston 

pipeline as it relates to the rock fall hazard management areas and the 

cliff hazard management areas identified in the proposal. 

 

 Mobil owns and operates the Lyttelton-Woolston pipeline that runs 15 

through the rock hazard management areas and the cliff hazard 

management areas identified in the proposal, and I have shown those 

general locations on figure 1 and figure 2 in my evidence, and figure 3 

shows the pipeline location as it runs through the cliff hazard 

management area along Godley Quay.   20 

 

  [2.25 pm] 

 

 By way of context, Mobil runs a – is part of a global organisation, 

when we operate an operational integrity management system which 25 

incorporates a range of risk assessment and review processes in relation 

to our pipeline. A number of those relate to regular risk assessments, 

five yearly risk assessments of the pipeline itself, annual mechanical 

and operational integrity audits and the scenario based risk assessments 

on a three-five year cycle. 30 

 

 More specifically the five yearly risk assessment process looks at risk 

based scenarios around rock fall, land slope failure, liquefaction lateral 

spread, motor vehicle collision type risks, erosion and mechanical 

fatigue and stress of the pipeline facility itself. 35 

 

 The findings of these risk assessment and annual audits are typically 

prioritised and followed up with risk mitigation actions where they are 

required and justified. Some examples of those scenarios are where we 

have actually done specific rock removal on the hillside to mitigate the 40 

rock fall hazards, or to remove the rock fall hazards. The programme 

pipeline support replacements, where we go along the pipeline and 

replace supports that are damaged or degrading, and a weld 

replacement programme, so replacing welds in the joints of the pipeline 

itself to increase resilience and strength. 45 
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 The inherent strength and resilience of the pipeline was demonstrated 

in the February 2011 earthquake sequence, where it was actually 

impacted by rock fall and there are some photos in figure 5 that show 

an area of damage to the pipeline and the pipeline supports. So as you 

can see there the pipeline was distorted and shapen the pipe, some of 5 

the pipeline supports were severely damaged and broken. 

 

 It is important to note that the pipeline at no point lost its integrity, it is 

a fairly robust structure, although subject to substantial damage, there 

was no loss of containment.  That pipeline section was able to be cut 10 

out, removed and replaced within about a 10 day period. 

 

 Moving onto pipeline repair and maintenance, again our operations 

integrity management system that we operate globally has a fairly 

rigorous maintenance and repair regime for the pipeline itself. 15 

 

 The frequency of – and I have outlined the typical pipeline 

maintenance and repair activities in the two tables in my evidence – the 

frequency of these vary from anything from weekly to monthly and 

often several years or decades between maintenance events. As these 20 

activities under the current proposal have a discretionary activity status 

and therefore will require a consent in the future should the Plan 

become effective. At present those are all permitted activities that we 

do without resource consent. 

 25 

 In my view it is impractical to obtain resource consents for all of the 

maintenance repair activities we have listed, particularly the high 

frequency ones that we are doing on a fairly regular basis. 

 

 So in summary, given the importance of the safe, reliable and resilient 30 

fuel supply chain to Christchurch and the wider South Island, the 

planning framework we believe must provide for timely and efficient 

maintenance repair of the Lyttelton/Woolston pipeline. 

 

MR GARDNER-HOPKINS:   Thank you, please answer any questions there 35 

may be. 

 

SJH:   Dr Mitchell? 

 

DR MITCHELL:   No, thank you, sir. 40 

 

SJH:   Ms Dawson? 

 

MS DAWSON:   No thank you, sir. 

 45 

SJH:   Ms Huria? 
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MS HURIA:   No thank you, sir. 

 

JUDGE HASSAN:   Nothing. 

 5 

SJH:   Thank you, Mr Taylor, you stand down. 

 

<THE WITNESS WITHDREW [2.28 pm] 

 

MR GARDNER-HOPKINS:   If I may call Mr Horrey now please. 10 

 

<PAUL JAMES HORREY, sworn [2.29 pm] 

 

<EXAMINATION BY MR GARDNER-HOPKINS [2.29 pm] 

 15 

MR GARDNER-HOPKINS:   Good afternoon, Mr Horrey, is your full name 

Paul James Horrey? 

 

MR HORREY:   Yes, it is. 

 20 

MR GARDNER-HOPKINS:   And you have provided a statement of evidence 

dated 20 February 2015? 

 

MR HORREY:   Yes, I have. 

 25 

MR GARDNER-HOPKINS:   And you are a technical Director, Engineering 

Geology at BECA? 

 

MR HORREY:   Yes, that is correct. 

 30 

MR GARDNER-HOPKINS:   And you have the other qualifications and 

experience that you have referred to in your statement? 

 

  [2.30 pm] 

 35 

MR HORREY:   I do. 

 

MR GARDNER-HOPKINS:   Do you have any corrections that you wish to 

make? 

 40 

MR HORREY:   Nothing. 

 

MR GARDNER-HOPKINS:   Can you confirm that your statement is true and 

correct to the best of your knowledge and belief? 

 45 

MR HORREY:   Yes, it is. 
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MR GARDNER-HOPKINS:   And have you prepared a summary or an update 

to your executive summary? 

 

MR HORREY:   Just a very brief summary. 5 

 

MR GARDNER-HOPKINS:   Yes, if you please go through that for the Panel 

and then answer any questions there may be.   

 

MR HORREY:   Certainly.  My evidence is in relation to the proposed natural 10 

hazards zones affecting the fuel boil storage facilities located below 

Brittan Terrace in Lyttelton, and the Lyttelton to Woolston overland 

fuel pipe line.  These installations have been identified as infrastructure 

of strategic importance to the Canterbury region and alternative fuel 

storage and distributive facilities are not currently available.   15 

 

 The Brittan Terrace fuel storage facilities lie partly within the proposed 

Cliff Collapse hazard Zones number 1 and 2, and partially within the 

Rock Fall Hazard Zone number 2.  Parts of the Lyttelton to Woolston 

pipeline traverse slopes designated Rock Fall Hazard Zones 1 and 2 20 

with the remainder falling within the Port Hills Slope Instability 

Management Area.  The hazard zones have been defined on the basis of 

the unmitigated annual individual fatality risk considering residential 

occupancy as assessed on an area wide basis by GNS Science.   

 25 

 Both of these facilities are potentially affected in places by slope 

stability hazards and the associated risks have been elevated by the 

Canterbury earthquake sequence.  The life risks associated with these 

facilities will not, however, conform to the values assigned by GNS 

Science due to the lower levels of occupancy compared to the 30 

residential situation. 

 

 The extent, magnitude and prevalent mode of the slope instability 

hazard varies across the sites, commensurate with variation and 

geological conditions and these are not fully taken into account by the 35 

area wide risk assessments. 

 

 Hazard and risk mitigation are possible and may be more readily 

achieved on sites controlled by an established infrastructure operator 

rather than in the residential setting with multiple ownership that 40 

resources may be limited and consensus difficult to achieve. A number 

of hazards and risk mitigation measures are already in place for both 

the storage tanks and the pipeline. 

 

 Normal operations and maintenance activities on the sites are carried 45 

out under Occupational Health and Safety controls which incorporate 
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risk and management practices not typically applicable in a residential 

setting. It is difficult to see what additional controls may be usefully 

applied through a consenting process for such activities. 

 

 At times equipment upgrade or new components may be required to 5 

maintain the operation of the overall fuel storage or fuel distribution 

networks. Risk assessments specific to the particular activity proposed 

and the geological conditions and potential instability modes that 

prevail at the specific location should be carried out to inform the 

consenting process, and it is my view that a planning framework should 10 

provide a mechanism for this to occur. 

 

MR GARDNER-HOPKINS:   Thank you, please answer any questions. 

 

MR HORREY:   Thank you. 15 

 

SJH:   Ms Dawson? 

 

MS DAWSON:   Yes. Thank you, Mr Horrey, can you see a situation for the 

continuation of repair and maintenance activities where – can you 20 

envisage any need for a local authority to impose any additional 

conditions on a consent for those sorts of activities that the 

infrastructure provider itself would not impose or undertake anyway? 

 

MR HORREY:   No I do not, I think with the levels of the controls that are 25 

already in place, I am struggling to see additional requirements that a 

local authority may wish impose to make that activity significantly 

safer for either those working on it, or the community at large. 

 

MS DAWSON:   Thank you, no further questions. 30 

 

JUDGE ASSAN   No thank you, Mr Chairman. 

 

SJH:   Thank you, Mr Horrey, you may stand down. 

 35 

MR HORREY:   Thank you. 

 

<THE WITNESS WITHDREW [2.34 pm] 

 

MR GARDNER-HOPKINS:   Thank you. If I may now call Mr Le Marquand. 40 

 

<DAVID WILLIAM LE MARQUAND, sworn [2.34 pm] 

 

<EXAMINATION BY MR GARDNER-HOPKINS [2.34 pm] 

 45 
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MR GARDNER-HOPKINS:   Thank you, is your full name, David William Le 

Marquand? 

 

MR LE MARQUAND:   It is David William Le Marquand, yes. 

 5 

MR GARDNER-HOPKINS:   And have you produced a statement of evidence 

dated 20 February 2015? 

 

MR LE MARQUAND:   I have. 

 10 

MR GARDNER-HOPKINS:   And you have the qualifications and experience 

set out in that statement? 

 

  [2.35 pm] 

 15 

MR LE MARQUAND:   I do. 

 

MR GARDNER-HOPKINS:   Are there any corrections you wish to make? 

 

MR LE MARQUAND:   No. However, I will update the Panel in accordance 20 

with what I have been doing in terms of following the transcripts and to 

give them an idea where my thinking is in relation to those matters, as 

far as I can. 

 

MR GARDNER-HOPKINS:   Thank you and do you also have some 25 

comments to make in response to the Panel’s Minute of 27 February? 

 

MR LE MARQUAND:   I do have some, yes. 

 

MR GARDNER-HOPKINS:   So if you could first, please, just provide the 30 

summary and update of your evidence and then we can turn to some of 

your responses to those questions. 

 

MR LE MARQUAND:   Thank you. My evidence deals with primarily with 

the matters raised in the oil company submissions being slope stability 35 

and where there remains disagreement with the Council’s position as 

detailed in the evidence of Janice Carter.  

 

 In terms of Policy 5.5.1 I sought in the introduction of a further clause 

B, which is also currently included in 5.2 and 3. This is to reflect my 40 

understanding of the nature of the provisions and evidence of risk 

experts in that there needs to be a pathway to undertake further site 

specific risk assessment. As a consequence, on that basis, that is why I 

don’t support the prohibitive activity regime. And I will come back to 

that later. 45 
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 Now, it needs to be recognised in the modelling and what is being 

proposed as a threshold of intolerable at 1x10-4 AIFR is a residential 

acceptance criteria only, and is based on residential occupancy.  

 

 My understanding is there is no other acceptance criterial being 5 

proposed for other types of activities, particularly in relation to the likes 

of industry or infrastructure. In the absence of an acceptance criteria it 

will be difficult to provide any standard against which to measure 

acceptance of risk and, in my view, it should not just be a case of 

rerunning the model at a lower occupancy rate, which I think was 10 

implied by the evidence of Dr Massey.  

 

 There is an acceptance criteria for the likes of industry, usually set by a 

range of different national bodies and I have experience in using the 

New South Wales HIPAP procedures. That is the Hazard Industry 15 

Planning and Advisory Papers, as they apply to issue a life safety risk 

for hazardous facilities. That paper, which I have got a copy of, sir, and 

which has also been sighted in the evidence of Ms Carter, provides an 

overview of risk issues for hazardous facilities and includes a basis 

from which they have considered setting acceptance criteria and have 20 

developed acceptance criteria for individual fatality for a number of 

different uses, including residential, commercial, open space and 

industrial. The criteria they have adopted and set out in page 8 of that 

paper, which - - -  

 25 

MR GARDNER-HOPKINS:   Mr Chairman, the witness is referring to a 

particular paper produced by the New South Wales government. It was 

a paper that was referred to in the reply evidence of Ms Carter, and I do 

think it would probably be useful to see that. We do have some copies 

and it may then be appropriate once the witness has explained how he 30 

thinks this is relevant that it be produced as an exhibit. 

 

SJH:   Thank you. So we are at page 8, I think, of that document? 

 

MR LE MARQUAND:   Yes. You will see at page 8, there is a range of 35 

different acceptance criteria for individual fatality that is proposed in 

that paragraph, from residential through to industry. And in terms of 

industry it is showing that the criteria is 50 times greater when it 

applies to residential. My point being that we have not actually done 

that particular exercise in terms of generating acceptance criteria for 40 

other types of activities in rock fall, other than the issue in relation to 

residential activities. 
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  [2.40 pm] 

 

 I will also draw your attention to Figure 2 in page 11, which is all about 

the issue of the Alar (ph 09.5) principle and, as I understand, one of the 

basic ingredients that Ms Carter refers to in terms of helping her 5 

determine the explanatory material for deciding what is unacceptable, 

tolerable, intolerable. 

 

 As indicated, we only have residential criteria as proposed and that is 

why I support an introduction into the chapter that clearly reflects and 10 

explains so that we avoid the risk of potential consenting creep in the 

event that there is a leap made through consenting practice that the 

residential acceptance criteria becomes the applied default acceptance 

criteria for all other activities. 

 15 

 I also supported the inclusion of C in those three policies in my 

evidence for 5.5.1 to 5.5.3, and that was also discussed this morning, 

which was seeking specific recognition for the repair and maintenance 

and use of infrastructure.  

 20 

 Further to discussion this morning and also from reviewing the 

evidence of Andrew Willis and Janice Carter, I think I can support the 

idea of improved efficiency by not including reference to that particular 

matter in that policy and shifting it into 5.2.2. At this stage my 

preferred version would be the Council version and I think there are a 25 

couple of issues with the Crown and I would be happy to take some 

questions from the Crown in relation to explaining that.  

 

 In my view, given the objective 3.3.6 which sets out a potential 

pathway for new infrastructure, if that policy is promoted in the 30 

specific policies there may be a risk of that creep applying, because of 

the connection being made to the metric. 

 

 The rest of the key parts of my evidence really focus on the difference 

in consent pathway and activity status really, in relation to amendments 35 

to Table 5.10.1. There is a more appropriate activity status for strategic 

and critical infrastructure that reflects the technical experts 

recommendations and also reflects the new objective.  

 

 So I support the maintenance of existing infrastructure in these areas as 40 

being permitted and upgrading, I had indicated there, that could be 

restricted discretionary pathway or a discretionary pathway. And for 

new activities, where there is a functional need, that that also be a 

discretionary activity. I think the objective in 3.3.6 does quite clearly 

set out that there has to be that sort of threshold in terms of functional 45 
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needs, so I think if we were going to go for a particular lower activity 

status then you need to be able to demonstrate that issue anyway. 

 

 And in terms of repair and maintenance, my preference was not to have 

the provisions get tangled up over the nature and scope of definitions, 5 

although I did suggest some definitions in there. I also discussed some 

of the issues in and around that. I note from the transcripts that Mr 

Michael Rachlin from ECAN did promote a particular definition of 

maintenance, which he has indicated has come from the Land and 

Water Plan, and that his offices have had various experience with. I am 10 

not opposed to that definition, but I still see there is a potential issue in 

around demarcating what those matters are, what does minor upgrading 

and how far does that extend.  

 

  [2.45 pm] 15 

 

 Now, their officers obviously indicated they don’t have a particular 

issue with that and I guess in some respects they are reasonably relaxed 

about that.  I think if the Council is also going to be relaxed then there 

shouldn’t be an issue but to a large extent I think that revolves around 20 

the issue of trust by the Council of the infrastructure providers. 

 

 Right, now I will turn to addressing the minute.  So the first matter 

relating to objective 3.3.6 and the interface with 5.1.1.  I think objective 

5.1.1 in my view sets a potentially broader outcome than objective 25 

3.3.6.  My view will be that 5.5.1 doesn’t sit easily underneath it.  

 

 Now, the decision on 3.3.6 is now the new starting point and in that 

context I consider that the chapter 5 objectives would benefit from 

some further review and in general terms one would expect to see a 30 

cascade from the general to the more specific. 

 

 If the Panel is of a mind to retain 5.5.1 in some form, and I note the 

comments of Ms Dawson in relation to the evidence of Janice Carter 

about tightening it up to include reference to the timeframes and the 35 

need to indicate that it has a community-wide focus. 

 

 And certainly when we had the planning caucusing we indicated there 

was a clear indication that that was the intent, it was supposed a more 

far ranging matter and the other issue from the other providers was that, 40 

yes, but this is going to be used in a consenting context as well. 

 

 So as I see it there is probably a number of potential options including 

it in the strategic directions as an overall objective; tightening up the 

wording and retaining the chapter, even converting it to a policy as a 45 

means of achieving the outcome that is set in 3.3.6 or deleting in its 
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entirety if it is considered the matters are now addressed by 3.3.6 and I 

think there is an argument to say that deletion is appropriate.   

 

 The reference to mitigation in 3.3.6 appears to encapsulate the concepts 

of reduction.  If we refer to, you know, that is the scope of what 5 

mitigation incurs and that is certainly my reading in the Canterbury 

Regional Policy Statement in terms of like page 126, where it refers to 

the three tier hierarchy of avoid, mitigate and response recovery.  The 

discussion in relation to mitigation includes reduction. 

 10 

 I note the objective in 3.3.6 also refers to effectively unacceptable risk 

whereas 5.1.1 refers to risk in terms of acceptable levels and the two 

objectives are therefore worded in the inverse.  An explanation is 

proposed in the introduction to clarify what is unacceptable and along 

with the terms intolerable, tolerable and acceptable.  And the key 15 

difference then is around the other aspects of the environment which is 

included in there and I note that the Panel had already expressed a view 

in relation to its decision on strategic directions on those matters, 

therefore the objective could be deleted. 

 20 

 And turning to the interpretation, I guess my understanding of the 

decision of the strategic directions being that the strategic direction’s 

objectives inform the development of subsequent chapters and have an 

enduring guidance function, the interpretation and/or development of 

chapter 5, and because of their relationship consistency is important 25 

and the reconsideration of that effectively low order provision is 

derived from the effectively higher order provision, is needed.  

Deletion of 5.5.1 would do that. 

 

 If, on balance, the Panel disagree and consider 5.1.1 should remain a 30 

tightened version could still be included and would have some utility.  

And I haven’t developed it any further at this stage but it may be 

possible that you actually convert it, it could be converted to a policy at 

that level as a means of achieving the outcome it wouldn’t mitigate, 

reduction may be one option. 35 

 

  [2.50 pm] 

 

 In terms of what is meant by “reduced”, both the issue was addressed 

by me in the strategic directions and the concern was that we didn’t 40 

want it to be applying for two consents on an iterative basis.  So if you 

applied for consent you wouldn’t have to reduce and demonstrate 

reduction every time, there is a point at which further reduction may 

not be necessary. So that is why we ended up having the discussion 

about acceptable levels. 45 
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 Accordingly reduction is already implicit in the strategic directions 

objective and, as already indicated, the tightened version of the 

provision may well be acceptable provided it is drafted in such a way to 

ensure it doesn’t create undue consenting difficulties, i.e. that the risk 

has to be viewed in all circumstances. 5 

 

 In terms of the questions relating to results to be achieved by related 

rules.  I do not consider as a general rule that policies which simply 

summarise what the rules will and won’t do or which incorporate 

thresholds or standards related to rules or how the plan is to be 10 

administrated are necessarily particularly helpful.  And I refer you to 

the Auckland Isthmus Plan policy on natural hazards where it says, “By 

developing and applying rules to activities and development to ensure 

that inappropriate or unsuitable development does not occur in areas of 

natural hazards”.  I don’t think that sort of thing is particularly helpful. 15 

 

 However, on the other hand, I think process policies with methods, they 

are sometimes used and I think the rules need to logically fall out of the 

policy framework.  So if you have a rule, and it could be also the non-

regulatory methods, need to have some sort of connection to that 20 

cascading out of that framework.  There may be some specific 

examples where it is appropriate and necessary to do so.  In regard to 

the natural hazard policies I am of the view that because of the various 

discussions that I have seen about certification, that may be one area 

where some sort of process policy may be appropriate.  25 

 

 So I think for the likes of certification you will need a combination of 

policy, explanation and maybe definition.  And, for instance, you might 

want a definition on what is a suitably qualified experienced person.  

And I note that the Auckland Unitary Plan includes such a definition.  30 

In my view that explanatory test should give context and information 

only. 

 

 Matters to be included in what I would call a process policy will be 

where some guidance is required in the exercise of decision making 35 

about the process or the course of action to be taken in such a process.  

I don’t at this stage have any idea what that might look like.  I do think 

the introduction though in this chapter is critical because it is 

introducing difficult concepts around issues of risk and it will assist I 

think in consistent administration. 40 

 

 Turning to the double regulation matter, I don’t necessarily see a lot of 

double regulation in the rock fall provisions.  I did have some concerns 

about the issues of earthworks and so you will see in the table that I 

have drafted that there is, where we are dealing with specific categories 45 

for infrastructure, I have incorporated earthworks into there, into that 
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particular type of activity.  The reason being that the current position is 

that anything not mentioned there it becomes a prohibited activity in 

terms of earthworks.  And I also mindful of the comments Mr Millar 

was making about that and the reference to the lacuna in terms of the 

next stage of the plan.   5 

 

 So in terms of E, is there scope for a consent application for natural 

hazard matters determined by technically qualified and expert 

independent commissioners. 

 10 

  [2.55 pm] 

 

 I think I would tend a caution there, sometimes they do tend to generate 

a life of their own and can be expensive. I think some form of peer 

review geotechnical panel could be established from which individual 15 

peer reviewers are drawn. It can be way of Council then ensuring some 

sort of quality control or scrip (ph 0.32) assessment, suitably qualified 

and experience professional. 

 

 I think for the high hazard areas and rock fall cliff collapse areas that 20 

could have potential, it depends on level of evaluation is required.  

 

 It is a simple report that requires an expert peer reviewer, I would not 

think one would need to have any more than a report from an approved 

panel member. Maybe there is an expert commission process required 25 

only when there is a dispute between an applicant’s advisor and the 

Council’s appointed peer reviewer as a means of escalation. 

 

 Where modelling associated overlays are being challenged that is 

probably an area where some form of panel or independent 30 

commissioner would also be appropriate. I think it might also be a 

matter in relation to mapping and I note the comments earlier in 

relation to mapping. 

 

 And that, I guess depend on whether that sits – the plan sit inside or 35 

outside the plan – obviously they sit outside the plan, they can be 

readily updated. We have just had this issue in relation to the Unitary 

Plan and the Council up there in terms of flooding and flood ways have 

non-statutory plans. I think the direction of the hearing Panel was, 

maybe that should be included in the GIS – they made decision on that 40 

but that was in terms of line of questioning – it should be in the GIS 

area which can be updated outside of the plan and the Council’s 

position on it is well that those matters are – can be dealt with like that 

because it is a whole lot of issues in around modelling and the accuracy 

of the planning, it can be dealt with like that because the flooding 45 
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issues and so on are defined – they operate on the basis of the 

definition, not upon the basis of aerial mapping per se. 

 

 The other – would it be viable and appropriate to have a permitted 

activity regime involving certification? Yes, it could be achieved, but 5 

there would need to be some clear and accepted guidance around “good 

practice” and a place and willingness of experts to sign them off. 

 

 There are significant issues around “liability”, so in the absence of clear 

guidance, it may be difficult to get experts to sign off, and I can refer 10 

you to again the hazardous substance provisions in the Unitary Plan 

where they have actually introduced some certification rules, and they 

require like for spill containment, a number of matters to be certified. 

Some of them are quite - the volume and containment and so on can be 

readily certified, but when you have provisions in there include, able to 15 

prevent to any other spill or intentional release of hazardous substances 

in any storm water and any, or fire (ph 3.59) water that has become 

contaminated, from discharging into air, land and water including 

groundwater and (INDISTINCT 4.04) suppliers unless authorised by a 

resource consent or another rule in the plan, I think you would find it 20 

very difficult to get people to actually sign that off in terms of a 

certificate. 

 

 So my point being that the type of rules become – and how they are 

drafted become difficult.  25 

 

 In terms of their suitability, otherwise permitted activity classifications, 

that matter was raised and I have not seen anybody raise the issue of 

the resource management NES for assessing management contaminants 

to soil to protect human health, but I think that is a regime that does set 30 

up a scrip (ph 4.47) process to certify outcomes in terms of the 

permitted site investigations or detailed site investigations, and it is 

probably worth considering the way that operates, it requires to be 

reference to particular guidelines, and established guidelines have been 

around for a while in the industry, and understand its implementation. 35 

 

  [3.00 pm] 

 

 And it does not actually specify what it scrip is, but what it does do is 

set a regime by which one can go from permitted through to different 40 

activity status, depending on how the reports are provided. 

 

 I think I would probably leave it there. 

 

MR GARDNER-HOPKINS:   Just before we move to questions, or perhaps 45 

take the afternoon adjournment, can I please just take you briefly back 



 Page 683 

  

Ch5: Natural Hazards (Part) 11.03.15 

to the New South Wales planning document you referred to, and you 

made reference to two aspects of it, the different individual fatality risk 

criteria, and also the parts of it that addressed concepts of 

‘unacceptable’, ‘intolerable, ‘tolerable’ and ‘acceptable’.  So I just 

wanted to confirm really that you are familiar with the document? 5 

 

MR LE MARQUAND:   I am. 

 

MR GARDNER-HOPKINS:   Can you please produce that as an exhibit.   

 10 

MR LE MARQUAND:   Yes, I can.  

 

SJH:  Exhibit 14, thank you.   

 

MR GARDNER-HOPKINS:   14, thank you, sir.  15 

 

EXHIBIT #14 – DOCUMENT, RISK CRITERIA FOR LAND USE 

SAFETY PLAN DOCUMENT PRODUCED BY MR LE 

MARQUAND 

 20 

MR GARDNER-HOPKINS:   I think there is cross-examination for this 

witness. 

 

SJH:   Yes, there is. 

 25 

<CROSS-EXAMINATION BY MR WINCHESTER [3.01 pm] 

 

MR WINCHESTER:   Good afternoon Mr Le Marquand.  Thank you for your 

evidence, which has helpfully clarified a number of matters.  So I will 

hopefully be able to keep it reasonably limited.   30 

 

 Now, you have addressed the issue of the impact of the Strategic 

Directions Decision, and I do not have any questions on that, and thank 

you for those thoughts on that.  I want to just work my way through 

some of the remaining issues in your evidence. 35 

 

 Your paragraph 4.5 in the explanation of ‘acceptable’, ‘unacceptable’, 

‘tolerable’ and ‘intolerable’.  I am just not quite sure where you have 

got to on that.  You produced Exhibit 14, and I presume you have also 

had a look at what has been produced by Ms Carter in her rebuttal 40 

evidence and the attachment to her rebuttal evidence. 

 

MR LE MARQUAND:   Yes. 

 

MR WINCHESTER:   What is missing or outstanding from your point of 45 

view? 
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MR LE MARQUAND:   Well I think, obviously when I wrote that things were 

starting to flux, I did what is now been drafted by Ms Carter was 

attached in her, gives a clear explanation.  

 5 

MR WINCHESTER:   Thank you.  And in terms of the use of the word 

“unacceptable risk” in objective 3.3.6, does that create any particular 

issues for you in terms of the need to define the meaning of that 

particular wording, “unacceptable risk”? 

 10 

MR LE MARQUAND:   No, I think what is in the explanation is sufficient, but 

they run them together there.   

 

MR WINCHESTER:   Yes.  So based on you recommendation or the options 

you have put forward about the fate of objective 5.1.1, do you see that 15 

explanatory text as giving meaning to, or colour to the words 

“unacceptable risk” in 3.3.6? 

 

MR LE MARQUAND:   I do.   

 20 

MR WINCHESTER:   Thank you.  Now, if I can turn to your table of activity 

status, and this is really where, as my learned friend Mr Gardner-

Hopkins explained, this is where the key difference between the oil 

companies and the Council seems to be.  But I am just going to work 

my way through it. 25 

 

 Now, first of all we are at your attachment B, does it have a page 

number?  But its table 5.10.1, you have got that in front of you? 

 

MR LE MARQUAND:   Yes.  30 

 

MR WINCHESTER:   Now subdivision, you are saying in Cliff Hazard 

Management Area 1 should be a non-complying activity, and you have 

said “all prohibited activities are removed from the table”. 

 35 

MR LE MARQUAND:   Yes. 

 

  [3.05 pm] 

 

MR LE MARQUAND:   Yes. 40 

 

MR WINCHESTER:   And is that a matter of personal preference or any 

particular, is there a particular operational issue for the oil companies 

with regards to subdivision? 

 45 
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MR LE MARQUAND:   No, there isn’t with the oil companies.  I think the 

issue of prohibited activity was, in my view, related to the, from the, 

what the experts were saying that there was a need to do site specific 

risk assessment and you can’t do site specific risk assessment if you are 

prohibited basically.  It doesn’t allow you to go anywhere, so you can’t 5 

apply for a consent. 

 

MR WINCHESTER:   Yes.  I suppose you could of course do the risk 

assessment as part of a plan change application, but your perspective is 

that in section 32 terms that the costs of that are not justified? 10 

 

MR LE MARQUAND:   That is correct. 

 

MR WINCHESTER:   Thank you.  Now, I want to turn to repair and 

maintenance of infrastructure in your line F, well it is in line F, and you 15 

have gone for the permitted activity across the board there, you will see 

in terms of the way the activity is being characterised, it says it includes 

earthworks associated with these works. 

 

 Now, in some of these areas you would accept that earthworks as an 20 

activity, even if associated with another activity, may cause some 

considerable risks? 

 

MR LE MARQUAND:   Yes, I accept that.  In fact, this morning I think when 

the discussion about the controlled activity and port referring to the 25 

road authority and the need for looking at their consent.  That the same 

would apply in the reverse on Brittan Terrace I would have thought.   

 

MR WINCHESTER:   Yes, but if we are thinking about earthworks per se as 

being integral to repair and maintenance of infrastructure and just for 30 

the sake of clarification infrastructure is reasonably broad.  Is it not just 

the oil companies’ infrastructure? 

 

MR LE MARQUAND:   No, that is correct. 

 35 

MR WINCHESTER:   Yes. 

 

MR LE MARQUAND:   Yes, it is the definition that is linked to 5.10.1.   

 

MR WINCHESTER:   Yes.  So that could encapsulate a wide range of 40 

different activities, couldn’t it? 

 

MR LE MARQUAND:   Yes. 
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MR WINCHESTER:   And as part of the repair and maintenance of that 

infrastructure some of the earthworks could be of reasonably 

substantial scale, couldn’t it? 

 

MR LE MARQUAND:   Yes, they could. 5 

 

MR WINCHESTER:   And in terms of health and safety conditions and 

impacts on third parties.  The ability for some sort of geotechnical 

oversight or reassurance about those earthworks would be an important 

consideration, don’t you think? 10 

 

MR LE MARQUAND:   Yes. 

 

MR WINCHESTER:   And if there is a bare permission in the rules, what is the 

mechanism that you would recommend to address those sorts of key 15 

geotechnical and health and safety considerations? 

 

MR LE MARQUAND:   Well, I guess if you were going to link it with some 

surety you would probably need to link it to an activity status or have 

something in the conditions and I have not advanced anything in terms 20 

of those conditions.   

 

MR WINCHESTER:   So you are suggesting a standard for a permitted activity 

or a condition or a certification, which might be able to provide some 

reassurance? 25 

 

MR LE MARQUAND:   Well, a certification process could be of assistance in 

that situation if you have got peer review on that process, I guess. 

 

MR WINCHESTER:   And this is as a permitted activity? 30 

 

MR LE MARQUAND:   And possibly B or you might want to have some other 

sort of activity status control maybe. 

 

MR WINCHESTER:   Yes.  Now we saw a photograph from Mr Taylor’s 35 

evidence of damage done to the pipeline as a consequence of rock fall.  

Do you recall that image being up on the screen? 

 

MR LE MARQUAND:   I do. 

 40 

  [3.10 pm] 

 

MR WINCHESTER:   And the concrete plinth that the pipeline was resting on 

in that instance, are there circumstances where that plinth might need to 

be replaced across the Port Hills? 45 
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MR LE MARQUAND:   Across the Port Hills I do not know, but I would 

imagine that any particular one might need to be replaced at any 

particular time. 

 

MR WINCHESTER:   Yes, and would that fall within the definition of “repair 5 

and maintenance” for the purposes of this rule? 

 

MR LE MARQUAND:   I believe it would. 

 

MR WINCHESTER:   Yes, thank you.  Now, can I ask you to look at, it is, I 10 

think it is L, it is been renumbered as a L in your table, it is on the last 

page and it is the, no, sorry, it is K, and it’s a catchall – any building or 

structure, not listed as an activity in A to G, do you see that there? 

 

MR LE MARQUAND:   Yes. 15 

 

MR WINCHESTER:   And your recommendation is a non-complying activity, 

rather than a prohibited activity, for example, in the Cliff Collapse 

Hazard Management Area 1. 

 20 

MR LE MARQUAND:   That is correct. 

 

MR WINCHESTER:   And the example was given in, by my learned friend, 

Mr Gardner-Hopkins, of possibly something like a storage facility for 

maintenance gear could be prohibited.  Do you recall that suggestion? 25 

 

MR LE MARQUAND:   Yes. 

 

MR WINCHESTER:   And is that something that you have any personal 

knowledge of or a view about? 30 

 

MR LE MARQUAND:   Well there are those facilities in and around there 

anyway, the fire tanks for instance. 

 

MR WINCHESTER:   I see, so, and in terms of the activities that are intended 35 

to be regulated here, where exactly are these storage facilities? 

 

MR LE MARQUAND:   A storage facility would be picked up in relation to 

that K. 

 40 

MR WINCHESTER:   Yes. 

 

MR LE MARQUAND:   So it would be a noncomplying committee. 

 

MR WINCHESTER:   And where would they be located, in your experience? 45 

Just associated with the tanks? 
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MR LE MARQUAND:   They could be. I guess it would be there are, say, if it 

is needed, where there is a space to build it. I think they would be very 

wary about where you actually built it, depending on who is going to be 

in it and how it is going to be used, et cetera. 5 

 

MR WINCHESTER:   Yes, and are there any other buildings or facilities that 

you can contemplate that would not be otherwise an ancillary activity, 

those primary activities? 

 10 

MR LE MARQUAND:   I think the ancillary activities around the tank farm 

would be the pipe work, really. Pipe work and the bund, those type of 

structures. 

 

MR WINCHESTER:   Right. 15 

 

MR LE MARQUAND:   If you were going to be putting a new building, I 

think it is appropriate that that goes through that pathway in that area. 

 

MR WINCHESTER:   So you would not regard a structure associated with 20 

infrastructure, and ancillary to it, as falling within the scope of that? Or 

are you concerned about the possible uncertainty? 

 

MR LE MARQUAND:   I think the things like the equipment, the bund and the 

pipes and so on, they are ancillary to functioning, certainly of what it is 25 

there. So they would be ancillary. Any sort of new building, where they 

are introducing a different type of function, would not be. 

 

MR WINCHESTER:   I see. Now I just want to ask you one or two questions 

about your answers to the Panel’s Minute. And if I can just take you to 30 

question 16, or the questions at paragraph 16, page 5 and page 6, and I 

may have got it wrong, but I just really want to clarify exactly what 

your evidence was. 

 

  [3.15 pm] 35 

 

 You talked in relation to paragraph E of that question on, which is on 

page six, about having a panel of geotechnical experts. 

 

MR LE MARQUAND:   Mm. 40 

 

MR WINCHESTER:  Was it your evidence that a panel of geotechnical experts 

could be used to certify or consider changes to the Plan in terms of the 

location of hazard lines? 

 45 
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MR LE MARQUAND:  No, I didn’t get, I hadn’t got that far.  I think what I 

was focusing on really was a consent process, in terms of the, those 

changes I am suggesting that’s where you might go to a Panel which 

has Commissioners on it. 

 5 

MR WINCHESTER:   In terms of changes to the lines? 

 

MR LE MARQUAND:  Yes, and the, I guess the concern I have it goes back to 

that, I guess, clause 16 argument that was advanced, it depends on 

where those plans sit, does it sit inside the Plan or does it sit in some 10 

sort of non-statutory GIS process which referred to and can be changed 

more readily. And if it sits outside that process then maybe that’s more 

appropriate. But to give that effect, you’ve got to be clear in terms of 

your definition of what that is applying in that area. 

 15 

MR WINCHESTER:  So as I understand it, your concept is to not have lines on 

the plan per se, but rather have a standard where a one in 200 year 

flood level or a 10-4 AIFR line and then any disputes about that in its 

individual application to be determined outside the Plan by an 

independent panel. 20 

 

MR LE MARQUAND:  Yes, that can be the case. So I think there is a 

definition, for instance, on the floodway matters that could lend itself to 

being identified on a plan that sits outside the statutory process. That’s 

an option. I’m not wedded to it, at all. I was trying to respond to some 25 

of the threats that were being thrown around. 

 

MR WINCHESTER:   Thank you and I’m certainly not putting the questions in 

a way that suggests any criticism, rather I’m just wanting to better 

understand your experience and what your advice to the Panel is on this 30 

important issue. And in terms of how the Plan would operate, you 

would know whether you were regulated or not, because you would go 

to an external source of information, look at it, say I’m currently within 

a line, so therefore the rule applies to me at this point. Is that how you 

see it working? 35 

 

MR LE MARQUAND:  I think with electronic plan you have an ability to 

make linkages to a whole range of things. We don’t have to sit in terms 

of a document here. You obviously need to be clear what is statutory 

and what isn’t, but you can, as we’ve just had the hearing last week in 40 

relation to those particular matters on the Unitary Plan, but you have a 

set of matters that are sitting in a non-statutory layer or the GIS and you 

basically that is what the Council believes to be the scope of the 

particular rules. So if you look on it, you know that the Council is 

going to have the view that you are in that particular situation. This 45 

definition applies and you can get in a position where you have an 
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expert that says no you’re not within that area or it doesn’t apply, 

here’s the evidence, and you give that to Council. They can then amend 

it. 

 

MR WINCHESTER:  And where in your view should the process or the 5 

mechanism for being able to interrogate or change the underlying, as 

you call it, non-statutory information? Should that sit in the Plan? 

 

MR LE MARQUAND:   I think you should have the books in the Plan for that 

framework. It legitimises that process. 10 

 

  [3.20 pm] 

 

MR WINCHESTER:   And where does this possible process sit in terms of the 

relevance of part three of schedule one of the Act where external 15 

documents or information are incorporated by reference into a plan?  If 

you are talking about an electronic framework where you can click on 

to an external source, and that is used for the administration of the plan, 

do you have a view from a planning perspective as to the legitimacy of 

having that document or that information sitting outside the plan, but 20 

influencing the plan’s operation? 

 

MR LE MARQUAND:   It is certainly influencing the Council’s interpretation 

and application of the rules, but it has not necessarily been fully, 

formally incorporated into the plan, which so, but if you have a 25 

document that is incorporated into the plan, then that, having that 

different type of status might be. 

 

MR WINCHESTER:   Thank you, I will leave it there, sir. 

 30 

SJH:   Thank you, we will take the afternoon adjournment for 10 minutes. 

 

ADJOURNED [3.21 pm] 

 

RESUMED [3.32 pm] 35 

 

SJH:   You are still on your former oath. 

 

<CROSS-EXAMINATION BY MR CARRANCEJA [3.32 pm] 

 40 

MR CARRANCEJA:   Good afternoon Mr Le Marquand.  Now, I noticed as 

you provided your summary statement, you flagged an issue that I was 

going to ask you about anyway, so it was very helpful, and this is to do 

with policies 5.5.1, 5.5.2, 5.5.3 and you suggested some amendments at 

attachment C of your evidence. Now I just want to make sure that I 45 

picked up the point that you were referring to, which is that you are 
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content to remove your suggested additions to those three policies – 

5.5.1 through to 5.5.3, subparagraph C, provided that those matters are 

appropriately covered in a different policy and that policy number 

would be in policy 5.2.2, is that correct? 

 5 

MR LE MARQUAND:   Correct.   

 

MR CARRANCEJA:   Now you mention also that you may have some 

comments to make on the Crown’s version of that policy, and I am 

wondering if I could refer you to that, please.  So we are looking at 10 

Exhibit 2, page 8.  I am not sure if you have got that near you? 

 

MR LE MARQUAND:   No, I have not.   

 

MR CARRANCEJA:   Well, if could be put up on screen for you.  So if you 15 

have a look at the screen in front of you, you will see the highlighted 

amendments in 5.2.2, particularly C.   

 

 Now, my question to you is if you look at that amendment to policy 

5.2.2 C, do you accept that it does cover the repair, maintenance and 20 

use of existing infrastructure, that is any type of infrastructure, not just 

critical or strategic. 

 

MR LE MARQUAND:   That is what it says.  

 25 

MR CARRANCEJA:   Yes.  Now you mentioned you had some concerns 

about the Crown’s version? 

 

MR LE MARQUAND:   Yes. 

 30 

MR CARRANCEJA:   Could you perhaps explain what that is. 

 

MR LE MARQUAND:   Yes, okay, so the focus is on existing infrastructure, 

so I am not too sure what the definition of infrastructure are being 

referred to, I presume that is referring back to the Act, following the 35 

planning caucusing suggestion on the changes to the definition of 

infrastructure. 

 

  [3.35 pm] 

 40 

 There is a problem with just relying on that particular definition, and 

this is under section 30, for the likes of bulk storage infrastructure.  So 

it encaptured, it is captured in the definition of “critical infrastructure”, 

but it’s, but the bulk storage tankage if you like is not included in the 

definition of infrastructure in the section 30 of the RMA, and it really 45 

just focusses on pipelines. 
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MR CARRANCEJA:   Right, if it were to ask instead that if we were to rely on 

the plain and ordinary meaning of infrastructure, like the dictionary 

definition of infrastructure, would you be satisfied that your particular 

concern – bulk storage containers would be covered by a plain ordinary 5 

meaning of infrastructure? 

 

MR LE MARQUAND:  By the plain ordinary meaning, yes, but that hasn’t 

been a recommendation from the planning caucusing in terms of the 

definition of infrastructure. 10 

 

MR CARRANCEJA:  So then if I put it to you that if it was clarified that for 

the purposes of this policy, the intention is that the reference to 

infrastructure was to do with the plain, ordinary meaning rather than 

any restrictive meaning that excludes bulk storage structures, you will 15 

have a problem? 

 

MR LE MARQUAND:  You mean a full definition of infrastructure? 

 

MR CARRANCEJA:   Yes.  A full definition.   20 

 

MR LE MARQUAND:   I wouldn’t think it would be necessary.   

 

MR CARRANCEJA:   No.  Okay, thank you.  Now if I could move on to - - -  

 25 

MR LE MARQUAND:   Can I just - - -  

 

MR CARRANCEJA:   - - - sorry? 

 

MR LE MARQUAND:   - - - so the other matter related to upgrading, and I 30 

noticed that Mr Willis had deleted upgrading from the definition and I 

didn’t see anything in his evidence on the basis for that, or the 

reasoning or rationale for that deletion.  So I was a bit unclear as to 

why that was the case.   

 35 

MR CARRANCEJA:   Yes.  But if we go back to your attachment C, if you 

look at your 5.5.1, 5.5.2, 5.5.3 subsets in all of them, again upgrading 

isn’t referred to there.   

 

MR LE MARQUAND:   No, it wasn’t because it was already in 5.2.2. 40 

 

MR CARRANCEJA:   Yes. 

 

MR LE MARQUAND:  And the distinction that was being drawn at that 

particular time, and the rationale for it as it was developed through the 45 

planning caucusing was it was reflective of a more permissive regime 
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that was being looked at in the matrix and in the table. And so that only 

related to repair, maintenance and use being permitted, whereas the 

upgrading had a different category. 

 

MR CARRANCEJA:  Thank you for that one.  If I could now refer you to 5 

attachment B please of your evidence. This is where you have your 

table 5.10.1 with your suggestions to amend various activity statuses.  

Now what I would like to concentrate on is your suggestion that there 

be no prohibited activity statuses in this activity table.   

 10 

 Now conceptually, if we just step back for a moment, if for a given 

type of activity it is determined that the life risk for that activity would 

be intolerable, then – say for example a top of a cliff with a base of a 

cliff, the risk would be intolerable – and wouldn’t an appropriate policy 

response be to seek to avoid that sort of activity in that intolerable risk 15 

area? 

 

MR LE MARQUAND:   I think a policy of avoidance is reasonable, yes.   

 

MR CARRANCEJA:   Yes.   20 

 

MR LE MARQUAND:   And that is what is in the policy. 

 

MR CARRANCEJA:   And then in terms of avoiding, wouldn’t appropriate 

rule responses or activity status responses not just be non-complying 25 

activity but potentially prohibited activity. Wouldn’t that be an 

appropriate response? 

 

MR LE MARQUAND:   Well I don’t believe it is an appropriate response for 

the reason I was trying to cover off before in terms of having a no 30 

acceptance criteria for other types of activities.  There are only really, 

as I understand it, we are looking at the residential criteria, so there is 

no other acceptance criteria in play for other activities, they would have 

to go through a risk assessment process that would factor all those 

things in, and the usual standard process then going to other guidelines 35 

and around the world and saying, “right, this is where we are at”.  But 

there is nothing in relation to New Zealand in terms of these particular 

provisions and what these other types of activities might - - -  

 

MR CARRANCEJA: Yes. Now you referred to a New South Wales document. 40 

 

MR LE MARQUAND:   Yes. 
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  [3.40 pm] 

 

MR CARRANCEJA:   That’s the exhibit 14 that was brought in before and you 

refer to individual fatality risk levels that differ depending on the type 

of activity.  I think the point, let me just make sure that I have got the 5 

point of this correct from your perspective, which is that when you are 

dealing with, say, industrial activities they can tolerate a higher level of 

risk than say a residential activity or say a hospital – that’s correct, isn’t 

it? 

 10 

MR LE MARQUAND:   Yes. 

 

MR CARRANCEJA:  Yes.  Okay, now, I’m not sure if you were, if you’ve 

been looking at the transcripts or reading through the evidence of the 

Council that was provided for, but in a cliff hazard management area, 15 

the, number one, the idea is that the risk within that defined area has 

been deemed to be 10-2, the annual individual fatality risk, in other 

words, one in a one hundred chance of fatality in a year, understand 

that? 

 20 

MR LE MARQUAND:   Yes. 

 

MR CARRANCEJA:  And, interestingly in this New South Wales’ document 

I’m just looking, and I appreciate that this isn’t for New Zealand, but it 

refers to a 50 x 10-6 individual fatality risk for industrial activities, 25 

which is fifty in a million, correct? 

 

MR LE MARQUAND:   Yes. 

 

MR CARRANCEJA:   So if we’re looking at Cliff Hazard Management Area 1 30 

the risk is one in a 100? 

 

MR LE MARQUAND:   Between 100 and 1,000, yes. 

 

MR CARRANCEJA:   Yes, surely - - - 35 

 

MR LE MARQUAND:   Well, it is a bit broader than that because it has got a 

series of plots around it, different - - - 

 

MR CARRANCEJA:  Yes, but within at least Cliff Hazard Management 40 

Area 1 where the annual individual fatality risk is one in a 100 or 10-2 

surely there must be some activities that would, could be an appropriate 

response would be to prohibit that activity in that area given the 

spectrum of risks we were talking about here?  At the moment you 

have deleted all prohibited activity status, isn’t this a case of throwing 45 

out the baby with the bathwater? 
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MR LE MARQUAND:  Well, I think the position I was getting to was that 

what that means is that you may have a situation where you can 

mitigate that risk, you can eliminate it and a prohibited activity 

category wouldn’t give you the opportunity to mitigate that risk.  5 

 

MR CARRANCEJA:   So a residential development you are saying in the 10-2 

region you are telling me that you could mitigate that risk somehow? 

 

MR LE MARQUAND:   Well, I wouldn’t be so presumptive but you can’t rule 10 

out anything, you know. You might have a Russian oligarch come 

along and decide he wants to develop somewhere and money is no 

object.  So I guess the point I am making you don’t want to necessarily 

rule out for all activities that there isn’t some form of mitigation that 

could occur. 15 

 

MR CARRANCEJA:   But my question to you is are there some activities, do 

you not foresee any activities or some types of activities that - - - 

 

MR LE MARQUAND:   Yes, no, I agree. 20 

 

MR CARRANCEJA:  - - - prohibited you say just might be an appropriate 

response? 

 

MR LE MARQUAND:  I agree that the likes of residential activities you 25 

wouldn’t want being located in that area. 

 

MR CARRANCEJA:  So perhaps if we again look at your attachment B, would 

you accept then that perhaps there might be some activities that could 

be added there to ensure that they are still prohibited activities, say 30 

residential activities? 

 

MR LE MARQUAND:   I wouldn’t be opposing that, no. 

 

MR CARRANCEJA:   Thank you. 35 

 

SJH:   Why if there is going to be a Port zone ultimately would you put in 

residential activity? 

 

MR CARRANCEJA:  Sir, this isn’t to do with the Port zone, sir, this is a 40 

general application. 

 

SJH:   This is again because it is a general comment? 

 

MR CARRANCEJA:   Yes, that is why I didn’t ask the Port witness about that, 45 

sir. 
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SJH:   It shows the need for a Port zone maybe, does it not? 

 

MR CARRANCEJA:   Yes.  And, sir, the previous witness talked about a Port 

zone table whereas this is a general table, sir. 5 

 

SJH:   All right, any re-examination, Mr Gardner-Hopkins? 

 

<RE-EXAMINATION BY MR GARDNER-HOPKINS [3.43 pm] 

 10 

MR GARDNER-HOPKINS:   Just very briefly, sir.  You were asked a couple 

of questions from my friend, Mr Winchester, around the permitted 

activities and the extent to which repair and maintenance of 

infrastructure including earthworks, you recall that line of questions? 

 15 

MR LE MARQUAND:   Yes. 

 

MR GARDNER-HOPKINS:   And I think you did accept that some repair and 

maintenance activities could involve substantial earthworks? 

 20 

MR LE MARQUAND:   Yes, I did accept that.  I was thinking probably the, 

for instance, say roading activity in and around Brittan Terrace or 

something like that. 

 

MR GARDNER-HOPKINS: And I think you said that you did mention 25 

certification in the cause of that discussion and I just wonder if you can 

offer any assistance as to how certification might be applied to deal 

with earthworks in the context of repair and maintenance of 

infrastructure? 

 30 

  [3.45 pm] 

 

MR LE MARQUAND:   I think in terms of, I am very nervous about 

certification, but, and I would, I am not, I would have to really study 

how the provisions would actually work to be able to really make a call 35 

on that. 

 

MR GARDNER-HOPKINS:   As an alternative possibly to certification, do 

you have a view on the extent to which there may be a permitted 

activity standard, whether it be a volume or area in terms of earthworks 40 

that might assist? 

 

MR LE MARQUAND:   Certainly with that, that is a standard way of dealing 

with earthwork provisions and that could certainly be looked at and it 

may be that you have a different set of thresholds in that particular area. 45 
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MR GARDNER-HOPKINS:   And do you have a view as to whether or not, if 

the potential for earthworks is perceived as a possible problem in the 

context of repair and maintenance, whether there could be a separate 

row in the table that just simply deals with repair and maintenance not 

involving earthworks? 5 

 

MR LE MARQUAND:   That would be a possibility.  There is also an 

interface, I guess, with earthworks in phase two as well, which we are 

not clear on where that is going to land.  So, but in terms of the natural 

hazards that would be an option, yes. 10 

 

MR GARDNER-HOPKINS:   Just turning to a slightly different issue, you had 

a discussion, again with my friend Mr Winchester, around the row K in 

your table, which was the catchall row – any building or structure not 

listed in activities A to G, and in the course of that discussion there was 15 

some talk about ancillary activities. Now I was not myself sure whether 

or not ancillary activities were specifically provided for in that table. 

 

MR LE MARQUAND:   They are not. 

 20 

MR GARDNER-HOPKINS:   And so can you assist, to what extent do you 

consider the activities listed in that table, do they include ancillary 

activities or not? 

 

MR LE MARQUAND:   In terms of the table, they do not, and therefore repair 25 

and maintenance will only limited to the existing infrastructure. 

 

MR GARDNER-HOPKINS:   And can you give any examples of what you 

might consider ancillary activities to be? 

 30 

MR LE MARQUAND:   I think for the likes of, well the infrastructure would 

be, say, a new stairway on a tank. It could be fitting of additional 

firefighting pipework, those sorts of things. 

 

MR GARDNER-HOPKINS:   So if it does not, if it is not existing at the 35 

moment then you cannot repair a main? 

 

MR LE MARQUAND:   No. 

 

MR GARDNER-HOPKINS:   Yes, and then just my last topic, my friend Mr 40 

Caranceja asked you about prohibited activity status with reference to 

intolerable risk. Can I take you to attachment A to the rebuttal evidence 

of Ms Carter? It is the attachment that is her mark-up of the relevant 

provisions, and page 5 of that attachment. 

 45 

MR LE MARQUAND:   Yes. 
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MR GARDNER-HOPKINS:   And this is where, and I think you may have 

referred to this earlier, but there is a heading partway down the page, 

“intolerable risk to life safety.” The explanation then says “in terms of 

the policies in the plan, intolerable risk to life safety is a concept used 5 

to explain the point where it is considered the risk to life is so great that 

it cannot be justified, development that would put that life at risk 

provided for, except in extraordinary circumstances.” And I suppose 

just thinking about that last phrase, “extraordinary circumstances”, to 

what extent do you consider that relevant to the question of “prohibited 10 

activity status”? 

 

  [3.50 pm] 

 

MR LE MARQUAND: I think it provides an exception, therefore, with 15 

“prohibited” you don’t have any exceptions. So that’s, there is no 

pathway through that. 

 

MR GARDNER-HOPKINS:   Thank you, no further re-exam. 

 20 

SJH:   Thank you.  Dr Mitchell? 

 

DR MITCHELL:   Thank you, sir.  Good afternoon, Mr Le Marquand. 

 

MR LE MARQUAND:   Afternoon. 25 

 

DR MITCHELL:  Could I just refer you to paragraph 4.34 of your evidence, 

please?  That is where you cite Mr Horrey’s evidence about in an ideal 

world the facilities would be located to avoid such hazards, that’s the 

cliff hazard management areas one and two, and this should remain a 30 

long-term objective where it is practical to do so. 

 

 I understood Ms Wypych’s, and I hope I have pronounced that right 

and if I haven’t I apologise, her evidence said much the same thing, the 

development of the oil company’s facilities in that part of the report 35 

would essentially try to avoid those areas because the risks were 

considered to be too high.  Given that, you have adopted, as I read your 

evidence a discretionary activity classification across the board, 

whether you are in a lower relatively speaking risk area or a high risk 

area, leaving aside the debate you had earlier about “prohibited 40 

activity”, do you think that based on what Mr Horrey has said and Ms 

Wypych, that that is really almost a classic definition of a non-

complying activity at the very best? 

 

MR LE MARQUAND:  I think the – if we go back to the objective in 3.36, it 45 

talks about that type of activity infrastructure where there is a basic 
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functional need, and I qualified it on the basis of functional need, so if 

it does not need to be there, then that is the basis for the discretionary 

activity category. 

 

DR MITCHELL: But the evidence, the evidence says that there is no real 5 

functional need, does it not? It says, “We are not really planning to do 

that, we cannot specifically identify a reason why we would want to 

and in fact we would planned to try and avoid it”? 

 

MR LE MARQUAND:   Yes, that is correct, but that is also you have got an 10 

existing situation at the moment and you have got a transitional 

arrangement why those things happen – they are not going to happen 

overnight, there is a resource consent in place to do additional 

development in that area and you could have a situation where for 

instance you might need to make some connections to some new part of 15 

infrastructure outside that area and there is some pipe work would have 

to go across that. 

 

 For some other infrastructure such as the pipeline which is currently in 

the road, I do not see a need that you would have to look at relocating 20 

that in the long term, it is in the road, it is the same road that everybody 

else goes in and out of that reclamation every day, and I do not see a 

need that you have to I guess in the long term move out of that, so I did 

try to qualify that by looking at the issue, functional need, the default 

is, if you do not need to be there, then you are non-complying. 25 

 

DR MITCHELL:  But despite that from that you draw a clear distinction 

between allowing things that area already there to continue to operate, 

to be fixed up and continued to work versus new activities? 

 30 

MR LE MARQUAND:   Yes. 

 

DR MITCHELL:   So you would draw that distinction and see perhaps that 

there is an alternative rule regime might well be appropriate when you 

compare something that you are already doing in a high hazard area 35 

versus something new? 

 

MR LE MARQUAND:   If it is already there, you have got to maintain it. If 

you do not maintain it properly you might end up with other greater 

environmental risks and so on. 40 

 

DR MITCHELL:  All right, thank you, no I understand that. And just finally, 

question of clarification, in the exhibit that you produced in 

(INDISTINCT 4.47) 14, you specifically refer to table 2 on page 8 and 

you were asked some questions about that earlier, can I just clarify that, 45 
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that when we are talking about “annual individual fatality risk” in the 

context of this plan, and we are talking about 10-4’s, and so forth. 

 

  [3.55 pm] 

 5 

MR LE MARQUAND:   Yes. 

 

DR MITCHELL:   Are those numbers in a quantitative sense, on the same, 

developed on the same basis as the numbers we are looking at here?  Is 

that table showing AIFR?  And can we directly compare the two? 10 

 

MR LE MARQUAND:   Yes, it is.  It is showing that, and it is showing the 

distinction, but I do not think you can just assume that the differences 

in category that, you know, another industrial activity will have a fifty 

times greater risk.  The way- - - 15 

 

DR MITCHELL:   So you have used that table to say that industrial activities 

are intrinsically less risky than these others, but not made any specific 

comment about comparing the numbers that they use in Australia 

versus the numbers that we are using here, is that what I take? 20 

 

MR LE MARQUAND:   Yes, because it is a different risk issue - that we are 

talking rock fall here, whereas this is a risk from a hazardous facility on 

and around the neighbourhood.  

 25 

DR MITCHELL:   Why would it be any different if you are going to be at risk 

from a rock falling on your head or an explosion or something? The 

risk is the same isn’t it, or the chances of being injured? 

 

MR LE MARQUAND:   No the risk is not the same. And the acceptance 30 

criteria are not the same and the reason rationale goes into that in the 

paper is that it is more of a voluntary risk, that is being imposed on you 

by an industrial activity. And in the natural hazard risk it is more a 

voluntary risk. 

 35 

DR MITCHELL:   Right, I will have to read it more carefully. Thank you. 

 

JUDGE HASSAN:   I just want to follow up a couple of things which arose out 

of questioning. If you could take yourself back to Attachment You’re 

your evidence, and I want to just ask you a bit more about paragraph F. 40 

Firstly, Mr Gardner-Hopkins suggested in opening submissions that a 

possibility could be to add the phrase “character, intensity and scale” as 

a qualifier in regard to repair and maintenance . Do you have a view on 

that? 

 45 
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MR LE MARQUAND:   I think in my evidence I suggested a definition as 

well. 

 

JUDGE HASSAN:   So you support that view? 

 5 

MR LE MARQUAND:   Yes. 

 

JUDGE HASSAN:   Thank you. I may have just overlooked that. Just in terms 

of earthworks, I am right to understand, aren’t I, that in terms of your 

answers to Mr Gardner-Hopkins you are conceding to the fact that 10 

earthworks should be dealt with differently in the sense of it may be 

going too far to simply specify in F that they be a permitted activity? 

 

MR LE MARQUAND:   In terms of the broader scope that they could apply to, 

that would be correct.  15 

 

JUDGE HASSAN:   Well in terms of the issues, though, you mentioned road 

works as an example, I think, but do we have any evidence before us 

that would suggest that that is an appropriate line in the sand in terms 

of that sort of scale of earthworks, as opposed to something such as 20 

replacing a plinth? I mean in terms of the evidence on the risk, we are 

not really in a position to draw a line between those two activities, are 

we? 

 

MR LE MARQUAND:   Well I think the suggestion was in relation to some 25 

threshold, which is unspecified, and I think you would arrive at some 

sort of threshold. For instance, an earthwork for a plinth is only going 

to be a few cubes. 

 

JUDGE HASSAN:   But what evidence are you relying on to say that only a 30 

few cubes of earthworks removed from there means there is no risk to 

any other people being hit by rocks in this environment? 

 

MR LE MARQUAND:   I do not have any evidence to rely on, but my 

understanding of where the pipeline route is and the way that would go, 35 

there would not be much in the way of risk. But I think it is something 

that would have to be looked at a bit harder. 

 

JUDGE HASSAN:   In terms of looking at it a bit harder, if it was put in a 

different activity category, what activity category are you 40 

recommending? 

 

MR LE MARQUAND:   It would have to be restricted discretionary, because 

there might be a need to, if there are significant effects on another 

party. 45 
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JUDGE HASSAN:   Just so that that matter can be tested on that case by case 

basis? 

 

MR LE MARQUAND:   Yes. 

 5 

  [4.00 pm] 

 

JUDGE HASSAN:   Yes, and I wonder whether if that is done would the 

appropriate course in EFB to say “repair and maintenance of 

infrastructure, excluding earthworks”?  Because I’m just concerned a 10 

little bit about avoiding any ancillary activity argument going in, so for 

instance somebody is saying, well, the earthworks are necessary and 

ancillary to the repair and maintenance and, therefore, incorporated 

within it. It would probably need to be clear, wouldn’t it, that 

effectively this category of permitted activity actually explicitly 15 

excluded earthworks and the other category on earthworks was the one 

that governed earthworks as a-. 

 

MR LE MARQUAND:  That probably would be the best course of action, sir. 

 20 

JUDGE HASSAN:   Yes, thank you. 

 

SJH:  Anything arising? 

 

MR……….:   No, sir. 25 

 

SJH:   Thank you, you may stand down, and you may be released. 

 

<THE WITNESS WITHDREW [4.00 pm] 

 30 

SJH:   Yes, Ms Appleyard? 

 

MS APPLEYARD:  Yes, I have two witnesses for Orion.  I wasn’t going to 

make any additional comments, other than the general comments I 

made this morning in relation to the Lyttelton Port Company in 35 

advance.  And if the Panel doesn’t have an objection, I would call Mr 

Watson first and then Ms Lemon second.   

 

<SHANE WATSON, affirmed [4.01 pm] 

 40 

<EXAMINATION BY MS APPLEYARD [4.01 pm] 

 

MS APPLEYARD:  Thank you, just ask you to confirm that your full name is 

Shane Watson? 

 45 

MR WATSON:   Yes. 



 Page 703 

  

Ch5: Natural Hazards (Part) 11.03.15 

 

MS APPLEYARD:  And you are the Network Assets Manager at Orion New 

Zealand Limited? 

 

MR WATSON:   Yes. 5 

 

MS APPLEYARD:   And you’ve provided to the Panel a statement of evidence 

dated 20 February 2015? 

 

MR WATSON:   Yes. 10 

 

MS APPLEYARD:  And do you confirm that that is true and correct to the best 

of your knowledge? 

 

MR WATSON:   Yes.   15 

 

MS APPLEYARD:   Is there any summary you wish to give of your evidence 

before you answer any questions? 

 

MR WATSON: Just a quick summary of my evidence in terms of giving a wee 20 

bit of context.  The Orion network, we have got a significant amount of 

assets within the network, and the network actually operates in a 

hierarchical sort of fashion so therefore not all the network is of the 

same strategic importance. 

 25 

 We do have significant assets that are of strategic importance, 

especially at some of our higher voltage lines, and of course some 

significant lines that go across to the Port Company. 

 

 These assets have been in service for a significant amount of time, the 30 

ones to the Port Company were as early as 1920s, and the ones 1966 

and 1970.   

 

 Orion has been part of the lifeline utility association, it is an essential 

service and it has been part of our engineering lifelines’ group within 35 

Canterbury, which has done risk analysis on its infrastructure for a 

significant amount of time, dating back to 1995.  So we have had quite 

a bit of experience in actually doing risk management around our 

infrastructure assets which rock fall and land movement are part of the 

overall natural hazards in terms of earthquakes, tsunamis, wind, snow 40 

and storms. 

 

 In terms of activities, all our assets are not occupied by personnel, we 

visit our assets for inspection and monitoring, and then maintenance 

after that. 45 
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 Because of the nature of some of our assets we largely are not looking 

to replace holus-bolus any lines when we do maintenance on a structure 

by structure basis.  So it means that it makes it very difficult for us to 

assess and say, look we are looking to move these assets out of a 

certain area, because it will actually impact on other assets that are 5 

actually connecting to those assets. 

 

 In terms of the works that we undertake, for most of our activities that 

we would attend are largely of short duration in nature, we would 

mainly do inspections and condition monitoring of our assets and then 10 

we will do maintenance and repair, so most of our activities will be of 

less than half a day in terms of attendance. 

 

  [4.05 pm] 

 15 

 In terms of our contractors, we are actually subject, in terms of 

regulations, we are actually subjected in terms of safety in terms of our 

Electricity Act, the Electricity Safety Regulations as well as the Health 

and Safety Regulations.  So in terms of the rock fall hazards and land 

movement hazards they are pretty good for us to actually look at, but 20 

let (INDISTINCT 0.43) into account in terms of how we are actually 

required to respond, both in reactive and emergency works. 

 

 So we are required to actually look at those and actually make sure we 

are mitigating to ensure the safety of our workers before we are 25 

actually going in and attending any of those works. 

 

 We are experienced in doing that, as we are required to attend 

emergency repairs on the large majority of our assets during different 

emergencies and scenarios in terms of storms and hazards, and other 30 

hazardous situations. 

 

 That is it. 

 

SJH:   Thank you.  Dr Mitchell? 35 

 

DR MITCHELL:   No, I do not, thank you, sir. 

 

SJH:    Ms Dawson? 

 40 

MS DAWSON:   No, thank you, sir. 

 

MS HURIA:   No thank you, sir. 

 

SJH:   Thank you, Mr Watson, you can stand down. 45 
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MR WATSON:   Thank you. 

 

<THE WITNESS WITHDREW [4.06 pm] 

 

MS APPLEYARD:   Next witness is Ms Lemon. 5 

 

<PENELOPE HELEN LEMON, affirmed [4.06 pm] 

 

<EXAMINATION BY MS APPLEYARD  [4.06 pm] 

 10 

MS APPLEYARD:   Thank you. Do you confirm that your full name is 

Penelope Helen Lemon? 

 

MS LEMON:   Yes. 

 15 

MS APPLEYARD:   And you are employed as a consultant planner with 

Resource Management Group Ltd? 

 

MS LEMON:   Correct. 

 20 

MS APPLEYARD:   You have provided a statement of evidence dated 20 

February 2015. And do you confirm that is true and correct to the best 

of your knowledge? 

 

MS LEMON:   Yes. 25 

 

MS APPLEYARD:   Have you got a summary of your evidence you wish to 

provide briefly? 

 

MS LEMON:   Yes, I have a short summary.  My evidence focused around the 30 

aspects of rule 5.1 of chapter 5 of the Replacement Plan where points 

of difference remain between Orion’s submission, the planning 

conferencing statement and the evidence of Janice Carter. A key area of 

contention lies around the activity status assigned for infrastructure 

activities within the slope instability management areas. 35 

 

 Orion has an extensive network of infrastructure located in these areas 

and this infrastructure provides electricity supply to the Port Hills and 

Banks Peninsula, including Lyttelton Port. In his evidence, Mr Watson 

detailed the various legislative duties of Orion to maintain the efficient 40 

and effective supply of electricity. In order to ensure the continued 

supply of electricity, there is a need to maintain, repair, replace, and 

undertake minor upgrading of this infrastructure. It has been 

acknowledged through this process that infrastructure has a different 

life-risk profile than for residential activity.  45 
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 A life risk generally associated with Orion’s existing infrastructure is 

associated with persons’ onsite undertaking maintenance, repair, 

replacement and minor upgrading. Orion undertake risk assessment as 

part of planning, maintenance and replacement, and are subject to 

various legislative duties around workplace health and safety, therefore 5 

in my opinion, Orion are best placed to manage this risk. I believe that 

repair, maintenance, replacement and minor upgrading of Orion’s 

infrastructure is able to be considered as a permitted activity across all 

slope instability management areas. In my view, a resource consent 

process for such activities creates an unnecessary hurdle. 10 

 

 Listing activities specifically as permitted activities within rule 5.10.1 

will provide certainty around activity status and remove the need to 

pursue an existing use rights argument. 

 15 

SJH:   Thank you. 

 

MS APPLEYARD:   Thank you. Just answer any questions. 

 

<CROSS-EXAMINATION BY MR WINCHESTER [4.09 pm] 20 

 

MR WINCHESTER:   Afternoon, Ms Lemon. I am really just going to focus 

on activities which are part of core maintenance, repair, and your minor 

upgrading. I will ask you some questions about that and then just talk 

about the proposal to have those as permitted activities. So in terms of 25 

Orion’s activities, you have proposed the addition of a definition of 

minor upgrading?  

 

  [4.10 pm] 

 30 

MS LEMON:   Yes. 

 

MR WINCHESTER:   And thinking about what that might include in terms of 

the actual activities that were covered by that, so we look at your 

paragraph 63 and 64 on page 15 and 16. 35 

 

MS LEMON:   Yes. 

 

MR WINCHESTER:   So, essentially, minor upgrading is about increasing the 

capacity and security of the existing asset or a line, isn’t it? 40 

 

MS LEMON:   Correct. 

 

MR WINCHESTER:  And, as part of that, say for example, you might have 

some newer, heavier conductors that you put on the line, and you might 45 

as a consequence to replace a support structure because the existing 
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support structure wouldn’t be sufficient to carry that heavier load.  Is 

that a realistic scenario? 

 

MS LEMON:   Perhaps, yes.  

 5 

MR WINCHESTER: Well, in terms of what your definition of “minor 

upgrading” proposes, is that your opinion that that activity would fall 

with - - -  

 

SJH:   Just pause a minute, Ms Appleyard, you better to talk to your client at 10 

the back of court. 

 

MS APPLEYARD:   Sorry, sir. 

 

SJH:   Yes, carry on, Mr Winchester. 15 

 

MR WINCHESTER:   Is it your opinion as a planner and bearing in mind your 

knowledge of Orion’s activities, that that activity would be permitted as 

minor upgrading? 

 20 

MS LEMON:   So replacement of - - -  

 

MR WINCHESTER:   Yes, of a support structure. 

 

MS LEMON:   Of a support structure, yes I believe so. 25 

 

MR WINCHESTER:  Yes. And in terms of the definition of “repair” and 

thinking just about for example a pole somewhere in a slope hazard 

management area on the Port Hills and that pole is identified as having 

some structural issues, it might be rotting or something like that and 30 

that pole needs to be replaced, is that replacement of a pole “repair” 

under your definitions? 

 

MS LEMON:  I think there is a blurred line there between “repair” and 

“replacement”. 35 

 

MR WINCHESTER: I see, but to the extent you are replacing “like” with 

“like”? 

 

MS LEMON:   Yes. 40 

 

MR WINCHESTER:   Yes. So one wooden pole replaced with another wooden 

pole of the same dimensions that is a repair? 

 

MS LEMON:   That could be – that is a repair in terms of the network or it 45 

could be considered a replacement, like for like. 
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MR WINCHESTER:   Yes, thank you. 

 

MS LEMON:   Yes. 

 5 

MR WINCHESTER:   Yes. And so, in these types of scenarios where you go 

out and you take out an existing support structure and replace it with 

another one, what you are proposing is that, under your activity 

framework it is a permitted activity. 

 10 

MS LEMON:   Correct. 

 

MR WINCHESTER:  And part of the activities associated with it, includes any 

necessary earthworks involved in replacement of the pole, extracting it 

and resetting it in the ground? 15 

 

MS LEMON:   Correct and that is how the rule 57 (INDISTINCT 3.28) is 

framed at the moment. 

 

MR WINCHESTER:  Yes. Now you have been in the hearing room today 20 

when questions to Mr Le Marquand have been posed about the scale of 

earthworks that might be involved and about the location of some of 

those earthworks, particularly hazardous areas and you have listened to 

those questions? 

 25 

MS LEMON:   I have, yes. 

 

MR WINCHESTER:  And in the context of Orion’s network, it is quite 

possible, is it not, that poles, the numbers of poles could be located in 

quite hazardous locations in terms of being in cliff hazard management 30 

area 1 etcetera? 

 

MS LEMON:   Yes, and you will see them in exhibits provided by Ms Watson 

at the back. 

 35 

MR WINCHESTER:  Yes. And when you are going in and doing a pole 

replacement or an upgrade, a minor upgrade, do you know what sort of 

equipment is going to be required to extract poles and to reset them? 

 

MS LEMON:  I do not, no I do not know the ins and outs of the specifics of 40 

that. 

 

MR WINCHESTER:   In some circumstances, particularly where the network 

is, for example adjacent to private property and you are – there is a 

necessity to undertake some earthworks and part of that pole 45 
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replacement or repair, can you contemplate there might be 

circumstances where there are geotechnical risks to adjacent land? 

 

  [4.15 pm] 

 5 

MS LEMON:   I am not a geotechnical expert, but potentially yes, I 

understand. 

 

SJH:   I am just wondering if these are questions that should have been put to 

Mr Watson? 10 

 

MR WINCHESTER:   I did withdraw, and I was a bit- - - 

 

SJH:   Particularly as he is gesticulating from the back- - -  

 15 

MR WINCHESTER:   I gather that, and I am in your hands, sir. 

 

SJH:   If you would, I do not know if the Crown have any questions of this 

witness, you indicated you wished to cross-examine, but I am quite 

happy to recall Mr Watson if you want to put these questions to him. 20 

 

MR WINCHESTER:   Well it may be of more assistance. 

 

SJH:   He can answer them. 

 25 

MR WINCHESTER:   And then I can cut to the chase much more quickly with 

Ms Lemon, but I can ask my last question of Ms Lemon. 

 

SJH:    Yes, of course. 

 30 

MR WINCHESTER:   Based on your understanding, and subject to the 

answers that Mr Watson might give, do you see there might be 

circumstances where permitted activity status across the board might 

not be warranted? 

 35 

MS LEMON:   No, I do not accept that, but I think it is the question you are 

asking specifically relating to earthworks? 

 

MR WINCHESTER:   Yes, it is, and as part of repair and maintenance and 

minor upgrading.   40 

 

MS LEMON:   I think you suggested earlier to Mr le Marquand that potentially 

there could be some thresholds? 

 

MR WINCHESTER:   Yes. 45 
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MS LEMON:   For either volume or area, and that could be something that I 

could accept.  That could potentially be appropriate.   

 

MR WINCHESTER:   Thank you.  And as a professional planner, in 

circumstances where there are, for example, not just threshold issues 5 

but geotechnical risk issues relating to neighbouring land, how would 

that be managed under a permitted activity regime? 

 

MS LEMON:   Well, I guess perhaps it works with the area and the volume 

triggers.  Perhaps they would require a consenting pathway.   10 

 

MR WINCHESTER:   Thank you.   

 

SJH:   Thank you.  Yes, do you have any, or is it - - -  

 15 

MR CARRANCEJA:   Yes, I do, but I am not sure if my friend would like to 

interpose or whether - - -  

 

SJH:   Mr Watson first or - - -  

 20 

MS APPLEYARD:   Mr Watson is quite keen to answer the questions.   

 

MR CARRANCEJA:   (INDISTINCT 2.31) all right.   

 

SJH:   Okay.  Well you just stand down for a moment, Ms Lemon.  You also 25 

forgot, I think we have got four plans here which can come in as one, so 

if you have Mr Watson produce these as exhibit 15?  So come forward 

Mr Watson.  If you just take a seat, just right by the table there, because 

I do not think it will be too long, Ms Lemon.   

 30 

MS APPLEYARD:   Now I do not think they were Mr Watson’s plans.  They 

were?  Okay.   

 

SJH:   Now can you, on the way over to re-swear Mr Watson, can you also take 

these and give them to him so he can identify them.   35 

 

<SHANE WATSON, reaffirmed [4.18 pm] 

 

SJH:   Can you just get him to identify them and produce them, Ms Appleyard? 

 40 

<EXAMINATION BY MS APPLEYARD [4.19 pm] 

 

MS APPLEYARD:   Mr Watson, the documents you have got in front of you, 

could you just identify what they are so that can get written into the 

transcript and given a number? 45 

 

MR WATSON:   They are maps indicating where our network is in relation to 

the varying maps and Rock Fall Hazard Management Areas.   
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MS APPLEYARD:   Do you want to give them all one number?   

 

SJH:   They are a group, are they? 

 

MS APPLEYARD:   Yes. 5 

 

SJH:   Well we can give them exhibit 15. 

 

EXHIBIT #15 - ORION GIS MAPS V4 PRODUCED BY MR WATSON 

 10 

MS APPLEYARD:   Okay.  Thank you.  Now if you would just answer any 

questions, thank you. 

 

SJH:   Yes, Mr Winchester? 

 15 

<CROSS-EXAMINATION BY MR WINCHESTER [4.19 pm] 

 

MR WINCHESTER:   Thank you, good afternoon.  I have never seen a witness 

so keen to get into the witness box.  Congratulations on that.  So, that is 

rare.   20 

 

 Now you understood the thrust of my questioning in terms of what 

might be contemplated by, or the types of activities that would be 

contemplated under the definitions advanced by Ms Lemon? 

 25 

MR WATSON:   In terms of that was the question for upgrade? 

 

MR WINCHESTER:   Well in terms of the types of works that might be 

permitted under the regime. 

 30 

  [4.20 pm] 

 

MR WATSON:   We have actually, under the Electricity Act, it actually details 

what we are and are not allowed to do.  We are not allowed to actually 

structurally change our structures significantly, we are not allowed to 35 

increase the conductors significantly, so that, under the Electricity Act 

we are regulated in terms of what we have done.  We have had 

significant court cases around the legislation, legal court cases around 

what can and cannot be done in that avenue. 

 40 

MR WINCHESTER:   Ye, thank you.  I am aware of that, but you understand 

what we are dealing with here is the RMA, and that is a parallel regime 

whereby you might be able to do something as of right under the 

Electricity Act, but you might need consent under the RMA? 

 45 

MR WATSON:   In terms of use can we actually increase the size of our 

conductors or no we cannot, which means we would not be changing 

(INDISTINCT 0.50)  
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MR WINCHESTER:   Okay. I will just ask a couple of questions about that. So 

in terms of your property rights under the Electricity Act, you are 

saying that you would need to get an easement if you wanted to 

increase the capacity of an existing line? 5 

 

MR WATSON:   Yes. 

 

MR WINCHESTER:   And that is under the Electricity Act, isn’t it? 

 10 

MR WATSON:   Yes. 

 

MR WINCHESTER:   And that involves a property right and an issue with the 

landowner? 

 15 

MR WATSON:   Yes. 

 

MR WINCHESTER:   And you understand that we are dealing with the RMA, 

which essentially is fundamentally blind to property rights? 

 20 

MR WATSON:   Yes. 

 

MR WINCHESTER:   And it involves environmental regulation. So you might 

not require any change under the Electricity Act or you might be within 

existing works provisions under the Electricity Act, but still require a 25 

consent under the RMA. Do you understand that? 

 

MR WATSON:   From a legal perspective yes, from a practical point of view, I 

cannot see a scenario where we would actually be able to be changing 

away from the Electricity Act. 30 

 

MR WINCHESTER:   Okay. Well, let us just look at some factual scenarios 

and they are hopefully the same as the ones I put to Ms Lemon. 

Assuming, for example, there was a rotten pole, roughly what sort of 

depth are your wooden poles inserted into the ground in terms of the 35 

need to get them into the ground to ensure appropriate stability? 

 

MR WATSON:   It varies, but if we go to the majority of our poles, they would 

probably be about two to three metres deep. 

 40 

MR WINCHESTER:   Right, and so you have identified as part of your 

maintenance activities, you need to replace the pole. The issue is do 

you need a consent for it under the RMA, and under your framework, 

or Ms Lemon’s suggested framework, she suggested that would be a 

repair and therefore permitted. 45 
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MR WATSON:   Yes. 

 

MR WINCHESTER:   Now, the issue is depending upon the location of the 

pole, might there be circumstances where to effect that repair you need 

to carry out substantial earthworks? 5 

 

MR WATSON:   Depends on what you mean by substantial. We would look at 

the situation that we are in, but largely, no, there would not be 

significant earthworks associated with it. You basically, for a pole, if 

we are talking about the majority of them, we dig a trench, and 10 

removing the existing pole and digging where it has actually been dug 

before. So the scenario we are talking about is there would not be 

significant earthworks. 

 

MR WINCHESTER:   And if, for example, one of the reasons for repair or 15 

replacement of the pole is because the footing was in a location that 

was geotechnically unsafe or insecure and you needed to expand the 

footing, would that involve a situation which is still repair, but might 

involve more significant earthworks? 

 20 

MR WATSON:   There are two ways of looking at it. One, you would actually 

just do a minor earthworks to put a pole in in another location, pretty 

much alignment. Otherwise to do significant earthworks, you would 

actually have to try and realign the whole line and that sort of thing, 

which would require us to do property rights and all sorts of other 25 

things that we would have to do, so that would not be our first option of 

what we would be looking to do. If we were going to do any of that 

geotechnical sort of stuff around with relocating a pole, requiring 

significant earthworks, then we would be requiring to bring experts in 

to actually look at the ground conditions and actually undertake a risk 30 

analysis around that. 

 

  [4.25 pm] 

 

MR WINCHESTER:   And in those circumstances, and I accept they may not 35 

be that common, do you think that there might be a need then for a, for 

some sort of third party scrutiny on your activity to make sure that it’s, 

the geotechnical work is sound and that third parties aren’t put at risk? 

 

MR WATSON:   Well you could have a third party, or peer review, but I mean 40 

we are governed by other regulations to ensure public safety as well, so 

we’ve got the Electricity Safety Regulations requires us to provide 

safety for third parties and public, so we’re actually also running 

separate regimes for making sure that we have practices in place that do 

not put additional risks on to those other parties. 45 
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SJH:   Mr Winchester, are you suggesting this would be the case even if it was 

an urgent repair in circumstances where a pole had been damaged by 

wind or something and there was a danger? 

 

MR WINCHESTER:   I wasn’t suggesting that, sir. 5 

 

SJH:   No, but if you carry it to its logical extreme that is where you are getting 

to, isn’t it? 

 

MR WINCHESTER:   No, sir. 10 

 

SJH:  I know the difficulty, you want to stop the big end stuff without proper 

assessment. 

 

MR WINCHESTER:   Yes.  Well, I mean that is probably - - - 15 

 

SJH:   And quite how you do it no one seems to have really tried in the 

caucusing to address that fundamental split between what can really be 

considered everyday repair and maintenance and something that goes a 

bit beyond it. 20 

 

MR WINCHESTER:   Yes, sir, that I suspect is a matter for legal submission 

in terms of the availability of the emergency works’ provisions under 

the Act as - - - 

 25 

SJH:   But the fundamental underlying problem I just put to you still – it was 

the same with earthworks for the oil companies, wasn’t it, really? 

 

MR WINCHESTER:   It is. 

 30 

SJH:   It could be quite minor. 

 

MR WINCHESTER:   Oh, it is, sir. 

 

SJH:   Or bringing in a D9 or something. 35 

 

MR WINCHESTER:   Well, that is precisely the issue as to how you target or 

whether there is a need for regulation. 

 

SJH:   We don’t really seem to have had any or we could do with a concerted 40 

attempt at drafting something around that if that is what we are trying 

to capture. 

 

MR WINCHESTER:  Well, where I am trying to extract information or at least 

obtain information for the benefit of the Panel is around the sort of 45 

processes that these infrastructure - - - 
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SJH:   How to draw the line in other words? 

 

MR WINCHESTER:   Well, what sort of processes the infrastructure providers 

undertake themselves as a matter of course and whether either that 5 

provides an ability to certify. 

 

SJH:   That is understood but just put that directly. 

 

MR WINCHESTER:  Yes, certainly. So in the circumstances, those rare 10 

circumstances you talk about getting geotechnical assistance, you 

would be quite happy to have that certified or peer reviewed or put 

through the scrutiny of the Council in order to get a sign off? 

 

MR WATSON:  I can’t see why not as long as they have got appropriate 15 

expertise.  I mean what we find in some of the electrical nature that we 

have got the expertise aren’t at – I mean in terms of geotech I would 

suggest that, yes. 

 

MR WINCHESTER:   Thank you.  Thank you, sir. 20 

 

MR WATSON:  Can I just add, I mean in terms of you were talking about a D9 

and that sort of thing, I mean I have there for over 15 years now and we 

have never undertaken significant earthworks in terms of repair of our 

infrastructure that has required any more than just a backhoe digger?  25 

So I mean we are not talking about significant works in terms of our 

general works that we actually did.   

 

MR WINCHESTER:   That is helpful, thank you, Mr Watson.  Thank you, sir. 

 30 

SJH:   Any re-examination? 

 

MS APPLEYARD:   No, sir. 

 

SJH:   Any questions from the Panel now? 35 

 

MS DAWSON:   No, thank you. 

 

SJH:   All right, thank you, mister – sorry, there is, you are not going to get 

away that easy. 40 

 

JUDGE HASSAN:  I would like to get a greater perspective I guess on the 

scale of this thing. Now, Ms Lemon referred to some possible 

specifications around quantity of earthworks.  I wondered I suppose 

more broadly, no doubt Orion had a lot of work to do post-earthquakes 45 
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in terms of its network and dealing with repairs and things in the 

immediate aftermath? 

 

MR WATSON:   Not to our overhead network. 

 5 

JUDGE HASSAN:   I see, so I was hoping you might be able to tell me from 

that experience a little bit about what is involved in terms of the scale 

of earthworks in essence.  Perhaps I will ask another question.  Do you 

have a standard practice around dealing with earthworks, say in a slope 

environment where there may be rocks in the vicinity of shielding those 10 

earthworks to ensure that material that is removed or disturbed in the 

process of earthworks doesn’t end up on somebody’s property. 

 

  [4.30 pm] 

 15 

 Do you have a standard procedure that could be described in a 

specification along the lines of fencing it, or? 

 

MR WATSON:   We have undertaken fencing and that sort of thing, but it’s 

more in terms of protecting our workers. Much of our assets are 20 

actually located in a position that we haven’t got too much below them 

in terms of the strategic nature, so us impacting on residential areas is 

pretty remote, unless we disturb rocks above us, so a lot of the stuff we 

have done is actually more in protection of our workers but in saying 

that, we have also got an obligation that we are not going to – that is 25 

going to also provide safety for people below as well. 

 

JUDGE HASSAN:  So just one final question, if you could envisage a situation 

where property below you and think about the scale of disturbance that 

might involve in these sorts of repair activities, from your experience, 30 

what are some of the things you would see that site being managed - 

steps that would be taken to manage that physically? 

 

MR WATSON:   We would do a risk assessment in terms of what the risk is, I 

mean we would go as far as removing people from below and 35 

relocating them for a period of time whilst we do the works. So it 

would really be a case by case scenario. 

 

JUDGE HASSAN:   I see. 

 40 

MR WATSON:  But again I struggle to see a particular scenario where that 

would actually occur. 

 

JUDGE HASSAN: Yes, okay, all right. Mr Chairman, I have certainly 

(INDISTINCT 1.53). 45 
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SJH:   I take it that the bulk of pole replacement, for example, is just a large 

post, I will dig it? 

 

MR WATSON:   Yes. 

 5 

SJH:   Which is not going to bring up huge rocks and stuff? 

 

MR WATSON:   No. No, it is largely the – you know, the areas we are have 

been, have been dug before to put the posts in, so it is actually more 

that we are pulling out is stuff that was put in there to secure the rock 10 

(ph 2.15). 

 

SJH:   Anything from that Mr Winchester? 

 

MR WINCHESTER:   No, thank you, sir. 15 

 

MS APPLEYARD:   No, sir. 

 

SJH:   Thank you, this time. 

 20 

MR WATSON:   Thank you. 

 

<THE WITNESS WITHDREW [4.32 pm] 

 

SJH:   Ms Lemon, have you just come back in and you are still subject to your 25 

former oath? 

 

 Did you have any more questions of this witness, Mr Winchester? 

 

MR WINCHESTER:   No, I have finished, sir, thank you very much. 30 

 

SJH:   Mr Carranceja? 

 

<CROSS-EXAMINATION BY MR CARRANCEJA [4.32 pm] 

 35 

MR CARRANCEJA:   Yes, thank you, sir. Good afternoon, Ms Lemon. 

 

MS LEMON:   Good afternoon. 

 

MR CARRANCEJA:  Now as I read through your evidence I notice you 40 

mention in several places, actually paragraphs 4, 10, 55 and 76, you do 

not need to look at that, but you mention that this chapter, the natural 

hazards chapter takes a risked based approach, correct? 

 

MS LEMON:   Correct. 45 
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MR CARRANCEJA:  And you also mention, and I thought this was 

interesting, you mentioned that the risk based approach is based on life 

safety, I presume you are really just concentrating on the slope 

instability matters, not say liquefaction and - - -  

 5 

MR WATSON:   Yes, correct. 

 

MR CARRANCEJA:   Correct, okay, thank you. Now I do want to concentrate 

on this whole life safety aspect, particularly as it relates to slope 

instability with you, again I just put to you that if the life risk is deemed 10 

to be intolerable, in terms of any of these site stability issues, then an 

appropriate policy response would be to avoid development in that 

area. 

 

MS LEMON:   Correct. 15 

 

MR CARRANCEJA:  Correct. And the options from an activity status 

perspective could include non-complying activity status or potentially 

prohibited activity status? 

 20 

MS LEMON:   They are identified in the table. 

 

MR CARRANCEJA:  Yes. Now I am not sure if you were here earlier this 

afternoon when Mr Le Marquand was giving evidence, were you here 

for that? 25 

 

MS LEMON:   I was, yes. 

 

MR CARRANCEJA:   Okay. In re-examination questions my learned friend, 

Mr Gardner-Hopkins, who is sitting right behind me, referred Mr Le 30 

Marquand to a provision in Ms Carter’s rebuttal evidence, attachment 

A, page 5 – I am just wondering if that could be put up on screen 

please, so that is page 5, attachment A of Ms Carter’s rebuttal evidence 

– and you see there in the, I think it is purple – first blue paragraph you 

got the words “except in extraordinary circumstances”, so I get you to 35 

read the context of that first. 

 

 Now the question that my learned friend put to Mr Le Marquand was 

that, for those words “except in extraordinary circumstances”, would 

make it inappropriate to have prohibited activity status in the plan, that 40 

was his suggestion and I understand Mr Le Marquand agreed with that 

proposition, do you recall that? 

 

  [4.35 pm] 

 45 

MS LEMON:   Yes, I recall that. 
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MR CARRANCEJA:   Okay.  Now, before I ask you the same question, I want 

to just ask you again how this risk based approach works in the plan.  If 

I put to you the proposition that for a given activity the greater the risk 

the more restrictive a planning response could be? 5 

 

MS LEMON:   Mm’hm. 

 

MR CARRANCEJA:   And the lesser the risk the more permissive the 

planning response could be.  So if there is no risk permitted activity 10 

status, if the risk is incredibly highly intolerable, perhaps permitted 

activity status might be appropriate for a given activity? 

 

MS LEMON:   I certainly understand there is a spectrum. 

 15 

MR CARRANCEJA:   Yes.  Now, the spectrum could also be deal with as an, 

in terms of activity status for a given activity, so for example, if you 

defined, we will just take an example, the rock, sorry, the cliff hazard 

management area, the most restrictive one which is subject to a 10-2 

annual and individual fatality risk. 20 

 

 Arguably he might make some activities which are more tolerant to 

risk, say non-comply, silos or something like that.  But whereas things 

like hospitals and residential activities might justify a prohibited 

activity status, would you accept that? 25 

 

MS LEMON:   I certainly understand they have different risk based by far (ph 

1.27). 

 

MR CARRANCEJA:   Yes, you could have different activity statuses for 30 

different activities depending on their level of tolerance to a given risk, 

let say 10-2. 

 

MS LEMON:   Correct, yes.  

 35 

MR CARRANCEJA:   Okay.  Now if we look at that phrase up on the screen 

there, “except in extraordinary circumstances”.  Couldn’t we use 

“within in given hazard area” say Cliff Hazard Management Area 1, 

couldn’t we use activity statuses to determine where you could apply 

this extraordinary circumstances provision?  So for example, you could 40 

have prohibited activity status for hospitals, rest homes, residential 

activities, but you would define that some extraordinary circumstances 

might apply for less tolerant activities in these extraordinary high 

hazard zones, such as these types of infrastructure for example.  

 45 
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MS LEMON:   Potentially, yes, but I mean I have not considered the whole 

range of activities within these instability areas so. 

 

MR CARRANCEJA:   No, at the approach of defining different activity 

statuses for different types of activities depending on their risk 5 

tolerance would be consistent with identifying extraordinary 

circumstances.  

 

MS LEMON:   Potentially if they are different, I mean I do not know the 

background of where this information has come from. 10 

 

MR CARRANCEJA:   No, okay, I have no further questions.  Thank you, sir.   

 

SJH:   Any re-examination? 

 15 

MS APPLEYARD:   No, sir. 

 

SJH:   Dr Mitchell? 

 

DR MITCHELL:   Yes, thank you, sir.  Good afternoon Ms Lemon.  I have just 20 

got one question of clarification, please.  In your attachment two – not 

in your evidence itself, but attachment two is the easiest one to find, 

you have got your definition of “minor upgrade”. 

 

MS LEMON:   Yes. 25 

 

DR MITCHELL:   And you say in the second line of that bit “it’s utilising the 

existing support structures, or structures of a similar scale or character”.  

Should that be “similar scale and character”? 

 30 

MS LEMON:   Yes, that could certainly be considered, and I have just put this 

forward as an example.   

 

DR MITCHELL:   But if you are giving us your suggestion, should we change 

“or” to “and” in your view? 35 

 

MS LEMON:   Yes. 

 

DR MITCHELL:   Thank you.  Thank you, sir. 

 40 

SJH:   Ms Dawson? 

 

MS DAWSON:   Thank you, Ms Lemon.  I was going to ask you about the 

same definition. 

 45 

MS LEMON:   Okay. 
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MS DAWSON:   This definition, I think you said it comes from the 

Waimakariri Plan - - - 

 

MS LEMON:   Yes. 5 

 

MS DAWSON:   - - - I mean it is very specific to the electricity industry, isn’t 

it? 

 

MS LEMON:   It is, yes. 10 

 

MS DAWSON:   But the rules that you are providing us with evidence about 

are not specific to the electricity industry, are they, they are about all 

infrastructure, which is a very broad range of different activities? 

 15 

MS LEMON:   Yes, that is correct. 

 

MS DAWSON:   So have you turned your mind to how a definition, anything 

like this definition could actually be developed for the full range of 

infrastructure activities? 20 

 

MS LEMON:   No, I have not no.  And in terms of the definition for table 

5.10.1, that is a broad range of infrastructure activities and, no, we have 

not considered. 

 25 

MS DAWSON:   Are you suggesting that we would have something of this 

level of specificity for all different sorts of structures? 

 

MS LEMON:   No, I simply put it forward for the electricity network, and I 

understand that is an approach that is used in other plans as well. 30 

 

MS DAWSON:   I mean similarly with the rules that you are suggesting with a 

permitted activity status where they, as you have said, if we accepted 

what you are saying they would apply to all different sorts of 

infrastructure plus the earthworks that might be associated with all 35 

different sorts of infrastructure, and yet the evidence from Orion has 

really been around the sorts of things that could happen with the 

electricity industry. 

 

  [4.40 pm] 40 

 

 We have heard, again, from the oil industry and their evidence was 

very much around the oil industry.  Have you really turned your mind 

to the applicability of all the, of permitted activity status of repair and 

maintenance, replacement, minor upgrading for all sorts of 45 

infrastructure? 
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MS LEMON:   No, I have not, no. 

 

MS DAWSON:   So you are not really saying that it is necessarily appropriate 

for all infrastructure and all associated earthworks? 5 

 

MS LEMON:   No, no. 

 

MS DAWSON:   You really are talking about the- - - 

 10 

MS LEMON:   Quite specific for the electricity industry, yes, yes.  I 

understand the other infrastructure, I just have not submitted, so. 

 

MS DAWSON:   Thank you. 

 15 

SJH:   Judge Hassan? 

 

JUDGE HASSAN:   Ms Lemon, just following along the same line, without 

going into specifics of caucusing, because that is not before us, but 

would you value more opportunity in that area in regard to comparing 20 

notes with other infrastructure providers on this issue? 

 

MS LEMON:   Are you referring to those that were part of the planning 

caucusing? 

 25 

JUDGE HASSAN:   Just in terms of what we have got in front of us, we have 

got different suggestions from different planners in regard to 

infrastructure. For instance, your suggestion on minor upgrading. We 

heard one earlier this afternoon from Mr le Marquand supporting an 

approach that Mr Gardner-Hopkins proposed in submissions in regard 30 

to using the Section 10 concept of effects of the use of the same or 

similar character, intensity and scale. Which I can see some similarities 

with your concept, but it is more generally expressed. Had you heard 

that before as a suggestion? 

 35 

MS LEMON:   No I had not. No. It could be appropriate . 

 

JUDGE HASSAN:   Do you have an opinion now on its capacity to be, perhaps 

another way of dealing with a similar issue? 

 40 

MS LEMON:   Yes, I would agree with that. 

 

JUDGE HASSAN:   And on the issue of earthworks, again, in discussion 

earlier today, the concept of whether or not earthworks needed to be 

separated out from a proposition being put by way of permitted activity 45 

status for repair and upgrade. And your concept later this afternoon is 
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to allow for minor earthworks effectively as part of a minor upgrade. I 

think you started to answer Mr Winchester on your understanding that 

there could be some things done by way of a scale and degree of that 

earthworks, something similar to what Mr le Marquand said. Again, do 

you have any thoughts now on how the parameters of what might be 5 

minor can be expressed in a performance standard or other thing for a 

permitted activity for earthworks? 

 

MS LEMON:   I have not really given a lot of thought to that in terms of 

earthworks, no. 10 

 

JUDGE HASSAN:   Not enough to criticise in a sense that it is only come up 

this afternoon, but do you have any further observations beyond that? 

 

MS LEMON:   Not at this point, no. 15 

 

JUDGE HASSAN:   Not at this time. Thank you very much. 

 

SJH:   Thank you, Ms Lemon, you may stand down. 

 20 
<THE WITNESS WITHDREW [4.43 pm] 

 

SJH:   Mr Winchester I note that you have withdrawn the application to cross 

examine Mr Charters tomorrow morning, submitter 789KI 

Commercial. My memory is that his evidence was to reflect that that 25 

property was less risk than 10-4. Does that suggest that concerns over 

that property have been resolved completely or not? 

 

MR WINCHESTER:   Mr Wright provided supplementary evidence, or 

evidence in response, which has essentially confirmed Mr Charters’ 30 

view. Because there is no dispute from the likes of the experts, that is 

the reason why I have withdrawn the notice to cross-examine. 

 

SJH:   It will need a redrawing of the line, though? 

 35 

MR WINCHESTER:   Well, potentially, and I have had discussions with Mr 

Pedley, his Counsel, and he wants to advance a range of options here, 

because, as I understand it, the hazard has not been removed 

necessarily, so it is one of those risk versus hazard issues. And as to 

whether there is sufficient evidence before the Panel at the moment to 40 

shift the line. So Mr Pedley will advance some submissions in the 

morning. 

 

SJH:   We will look forward to that in the morning. 

 45 

MR WINCHESTER:   Thank you, sir. 
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SJH:   Thank you, we will adjourn until 9.30 tomorrow morning. 

 

MR CARRANCEJA:   Sir, just before the panel rises, sir, just seeking an 

indulgence, sir. If I may be excused until the time of closing, just so I 5 

can prepare for the residential hearing with my learned friend. 

 

SJH:   Yes, by all means. 

 

  [4.45 pm] 10 

 

MR CARRANCEJA:   Thank you, sir. 

 

SJH:   Thank you. 

 15 
MATTER ADJOURNED AT 4.45 PM UNTIL 
THURSDAY, 12 MARCH 2015 


