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DAY 7 – 12 MARCH 2015 
 

  [9.30 am] 

 

SJH:   Yes, thank you.  Mr Pedley? 5 

 

MR PEDLEY:   Yes, thank you, sir, I am representing KI Commercial Limited 

this morning.  I have prepared some opening legal submissions which 

have been circulated. 

 10 

SJH:   Thank you. 

 

MR PEDLEY:   Hopefully you have had a chance to have a look at those.  Just 

to check with the Panel would you like me to sort of read through those 

submissions for you or just present an overview of what I have 15 

covered? 

 

SJH:   Well, we have only just got your submissions but just bear in mind that 

the approach the Panel has taken is brief opening submissions but 

rather more fulsome closing submissions if they are needed.   20 

 

MR PEDLEY:   Sure, yes, I understand that, sir. 

 

SJH:   So just speak to them by all means. 

 25 

MR PEDLEY:   Sure.  Perhaps just by way of explanation, part of the reason 

why I have put a bit more detail in the opening is that the key issue that 

it addresses is one that was earlier raised in a memorandum to the 

Panel, so in discussion with Mr Winchester we thought it might be 

helpful if you heard from me on that sooner rather than leaving it until 30 

closing. 

 

SJH:   Yes, thank you. 

 

MR PEDLEY:   So these submissions are presented on behalf of 35 

KI Commercial Limited which has an interest in two separate 

properties.  The first of those properties is located at 51 Heberden 

Avenue in Sumner and the second at 2 Cannon Hill Crescent. 

 

 Both of the properties are subject to Cliff Hazard Management Area 2 40 

and the original submission seeks that this hazard area be removed 

from the properties.   

 

 To support the submission evidence has been filed by Mr Neil Charters, 

a geotechnical engineer, who has completed a risk assessment for both 45 



 Page 726 

  

Ch5: Natural Hazards (Part) 12.03.15 

of the properties and this has been considered and commented on by 

the Council primarily through the evidence of Dr Ian Wright. 

 

 Now, I have set out in the submissions in a bit of detail as to the 

respective positions on those two properties but in summary form the 5 

position is largely agreed as between the experts for both of those 

properties.  For the Heberden Avenue property both experts are agreed 

that the hazard area should be removed from the property and there do 

seem to be no issues in dispute in relation to that particular property. 

 10 

 For Cannon Hill Crescent, again both experts are in agreement but 

perhaps on the reverse in that the hazard area should be retained at this 

stage and that it is not appropriate to remove it at this point in time.  So 

the key issue for that property is the ability to remove the hazard area in 

the future once physical hazard remediation works are completed.  And 15 

this is the key issue that I raised in the memorandum to the Panel and 

which makes up the bulk of my opening submissions to you. 

 

 So to provide just perhaps a little bit more context, the evidence from 

Mr Charters reaches his conclusions about the hazard risk for Cannon 20 

Hill Crescent, then provides an outline of conceptual works that could 

be completed to effectively remove the hazard from the site.  Once 

completed, the hazard will be effectively removed and there would be 

no basis for retaining that hazard zoning on that site. 

 25 

 Now, the submitter’s intention is to complete those works as soon as 

possible and it has already started taking steps to action that.  However, 

what it is seeking is some form of assurance or clarity from the Panel 

that if it does undertake these works and remove the hazard how or 

whether this will be able to be taken into account in the final decision 30 

that is released from the Panel on the hazard provisions. 

 

 The submitter’s concern is that if the hazard area is removed but the 

hazard zoning is retained, that this will have a negative impact on both 

its ability to carry out the activities on the property and also, 35 

importantly, the value and saleability of the property in the future if the 

planning maps retain a depiction of the hazard area. 

 

 Now, I do understand from speaking to Mr Winchester this is not an 

issue that is unique to the submitter and is something that the Panel has 40 

been considering for other submitters as well. 

 

 This takes me through to approximately paragraph 22 of my opening 

submissions where I set out the possible options to try and address this 

issue.   45 
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  [9.35 am] 

 

 This largely reflects some of the content of my earlier memorandum 

but it has been updated to reflect some discussions I have had with 

Mr Winchester which took the benefit of some discussions that the 5 

Panel have been having with others throughout the hearing process. 

 

 So in my submission there seemed to be three possible options to 

address this issue that the submitter is facing and I have set those out at 

paragraph 22 and I will just perhaps read those out. 10 

 

 So the first is to include a mechanism in the Plan itself that enables 

reconsideration of hazard areas without the need to actually make any 

further amendments to the Plan.   

 15 

 The second is to issue a decision that is interim in part in relation to 

specific properties with a final decision to be issued later in time taking 

into account limited further site specific evidence that is provided 

before a certain date. 

 20 

 And the final option, as I see it, is to issue a final decision on the 

Natural Hazards chapter but rely on the Panel’s re-visitation powers to 

amend the decision later in time if required. 

 

SJH:   Well, that may address this site if the work is completed in time but it 25 

does not actually help us in addressing the longer-term issue, does it? 

 

MR PEDLEY:   No, I accept that, sir. 

 

SJH:   And you really have no solution for the longer-term situation but a plan 30 

change? 

 

MR PEDLEY:   Unfortunately I do not, no, we have been giving it 

considerable thought about whether there is a way to build a 

mechanism into the Plan, and I have discussed that with 35 

Mr Winchester, and I would certainly like to be able to present to you a 

solution, but I do not have that available to you, sir. 

 

SJH:   Okay. 

 40 

MR PEDLEY:   So talking through perhaps those first three options.  The first 

one is including a mechanism in the plan, and I can certainly 

understand why that would be the most desirable solution in that it 

would enable the Panel to make a final decision and not have to come 

back and revisit issues later in time. 45 
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 I have set out in the submissions a couple of possible difficulties or 

challenges with that approach.  The first is the certainty and objectivity 

of such a rule, a sort of certification mechanism as it has been described 

and the second, which is from the submitter’s perspective, is how 

effective it would actually be at resolving the submitter’s concern. 5 

 

 So on that first issue of certainty and objectivity, I have read the 

opening submissions for counsel for the Crown and the City Council 

and am largely in agreement with the statement of the law there.  I 

thought there was a statement in the submissions for the Crown that 10 

provided a useful summary where it described it as it needs to be 

capable of objective and repeatable analysis rather than subjective 

judgement.   

 

 So I have discussed this with Mr Charters, who will be presenting 15 

evidence as well, and he is happy to answer any questions the Panel 

might have from a technical perspective about the types of analysis that 

would be required for a cliff hazard of this sort, and whether it is 

capable of that form of objective analysis. 

 20 

 The second issue relates to how effective it would be at resolving the 

issue, and I have covered that at paragraphs 28 onwards of the 

submissions.  In simple terms, I guess, the submitter’s concern relates 

to the fact that anyone who may be coming to purchase the property in 

the future it will be immediately apparent to them, if they look at the 25 

planning maps or a particular LIM, that there is a hazard area shown on 

this property.   

 

 The only way to really resolve that is to remove the hazard area from 

the planning maps and even if there could be some sort of suitably 30 

objective criteria built into the rule that might alleviate the effect of the 

rules it would not actually be able to go so far as removing the hazard 

area from the planning maps.   

 

 And that would leave an effect, I guess, on the submitter’s property in 35 

the sense that it might have material impact on the value and saleability 

of the property and that is an ongoing concern.  I guess, even if a 

certification procedure could be included in the rules, that it would not 

address that material impact on the submitter’s property. 

 40 

 So, as you have quite rightly pointed out, unfortunately in my view it is 

the only option is to either try and resolve the issue for specific 

properties where it has been raised as an issue and where the work is 

completed before final decisions are released, or to come back and 

revisit the issue through plan changes later in the future. 45 
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 And that really leads on to the other two options that are presented 

which are directed towards providing an opportunity to come back later 

in time and provide that further evidence to remove the hazard area if 

the work has been completed.   

 5 

 And there are two alternatives there, one is the interim decision and 

that was really set out in the memorandum, so I am happy to talk you 

through that if that would assist, but the sort of suggested structure for 

how that may work is set out at paragraph 32 of the submissions. 

 10 

 And the alternative is, I guess, a variation on that which relies on the 

re-visitation powers, a similar sort of sentiment in that the decision 

would be released and revisited later in time but it may enable a final 

decision to be released rather than an interim one. 

 15 

SJH:   I suppose the danger with both of these is that we are inviting a lot of 

site specific arguments down the track about whether or not the hazard 

has been removed which I am not quite sure is the function of this 

Panel.  
 20 

  [9.40 am] 

 

 We understand your concerns and why we have raised issues about it, it 

would require that virtually everybody that says they should not be in 

one of these hazard zones.  Your ones may be straight forward because 25 

there is an easy solution but I can see us being inundated in the latter 

part of the hearings with arguments between experts, all of them say 

they are abiding by the code, but have completely different opinions. 

 

MR PEDLEY:   Could there be an option of limiting the type of the 30 

requirements by which people could come back and present to the 

Panel in a sense that, you know, an greed position must be reached with 

Council experts or something along those lines, - - - 

 

SJH:   Beforehand. 35 

 

MR PEDLEY:   - - - to limit, I guess, what is ongoing debate later in time? 

 

SJH:   Possibly.  I am sure other Panel members may have questions for you 

around these options to be honest. 40 

 

JUDGE HASSAN:   Just in terms of, I mean the option you are just describing 

there, obviously the Board has certain powers under its Order, and they 

are available, but I am just wondering about concept.  We will hear 

from your expert, but as I understand his evidence and response to 45 

Mr Wright, I mean, one scenario is the engineering works are done and 
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the hazard is removed, ie, that is the expert’s view, that it has been 

removed- - - 

 

MR PEDLEY:   Yes. 

 5 

JUDGE HASSAN:   - - - and the alternative, I suppose, is that the hazards are 

mitigated in some way. 

 

 Have you considered, under the First Schedule to the Resource 

Management Act, there are two clauses that pertain to minor 10 

amendments to a plan without formal process, and I am wondering if 

you might have considered those. 

 

 One applies in regard to where a plan is at a proposed stage, another 

that is called 20.0 which is on the screen there, applies when the plan is 15 

made operative. 

 

 And you will see that the Council has a power to amend, to correct 

minor errors.  Do you think that might be something that your client 

could avail themselves of in a sense of correcting an error in the map? 20 

 

MR PEDEY:   It is not an idea that I have considered in detail.  My 

understanding of those provisions is they are more directed at an 

obvious error that was made at the time of the decision, rather than 

something that has changed later in time, but it would certainly be 25 

something that I would be willing to consider. 

 

JUDGE HASSAN:   Yes, obviously the wording is worthy of some 

consideration for closing submissions, but, you know, I wonder, just 

openly wonder without any vie as to whether in fact that perhaps 30 

supported by recognition of, in a sense, an error, in the sense that it is a 

calculation error, or I suppose what you are saying is that it is not really 

an error because it is an engineering solution that means the facts have 

changed. 

 35 

 The other thing I wonder about is your concern, as I read it, is that your 

client’s property will suffer a stigma in the sense of a notation that the 

market will not understand in the Plan.  What about the concept of 

allowing for a notation to go into the Plan as specific property level in 

light of engineering works, for instance, to say, ‘Engineering works 40 

complete – hazard removed’, you know, that sort of thing, would that 

sort of thing be an idea that could be explored in closing submissions?    

 

MR PEDLEY:   Are you considering a notation on the planning maps 

themselves, sir? 45 
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JUDGE HASSAN:   Again, and the Council may have a view on this, but if 

given that this an E plan, and my understanding is the mapping allows 

for a resolution of its mapping boundaries to a property level, and I 

suppose I am openly wondering, whether that would allow for the 

including of a notation of that kind under the authority of provisions 5 

that are put into the plan to allow for it. 

 

MR PEDLEY:   That is something that could be considered.  I guess there 

would be a point where you are, I guess, effectively amending the plan 

by including a notation which might run afoul of some of the concerns 10 

that I have raised, but it could certainly be something that could be 

considered. 

 

JUDGE HASSAN:   I suppose unless something sat outside the plan, and 

obviously I cannot provide you solutions - - - 15 

\ 

MR PEDLEY:   Sure. 

 

JUDGE HASSAN:   - - -but it is obviously a bit of a problem to work through. 

 20 

  [9.45 am] 

 

SJH:   Do any other Panel have questions? 

 

 25 

DR MITCHELL:   I do, sir, if I could just explore that concept a bit further. 

 

 I would appreciate the legal view on this line of thinking that I have 

been developing as the hearing has gone along, it is not a fixed view, it 

is just exploring a possibility. 30 

 

 It seems to me that these maps that we are talking about, do not relate 

to zoning, they relate to an overlay - - - 

 

MR PEDLEY:   Yes, that is true. 35 

 

DR MITCHELL:   - - - setting some technical criteria that have been developed 

based on the information that we have at the present point in time, and 

there are criteria, certainly in terms of the cliff hazard areas that have 

been used to draw those lines.  That is the first point. 40 

 

 The second point that occurs to me, is that if works have been 

undertaken, leaving aside the risks associated with doing the works 

themselves which may require a resource consent, once works are 

done, the landowner and the Council are satisfied, mean, that the 45 

criteria used to develop overlay map has been changed. 
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 It would seem to me that no third party would be adversely affected by 

moving the line.  It is not like a zoning map where you say, well, you 

have suddenly gone from being residentially zoned to industrially 

zoned and you have got neighbours that might be expected and so 5 

forth. 

 

 So if that proposition is correct, and that all we are trying to do is to 

find a legal mechanism to move a line on the map, and in a 

circumstance where the person has done the work and the Council is 10 

satisfied that the criteria have been satisfied, would it not be possible to 

have a policy in the plan that says, ‘This plan is accompanied by a 

series of overlay maps.  These overlay maps have been developed to 

represent the state of knowledge about technical criteria which are as 

follows, following an evaluation whereby the Council is satisfied that 15 

the works undertaken by the property owner mean that the hazard has 

effectively been mitigated to the point that the line can be shifted.’  

That will be undertaken, and then these overlay maps exist as a living 

document essentially outside the plan but are not formally part of it. 

 20 

 Is there any legal impediment to that approach? 

 

MR PEDLEY:   Mm, something that Mr Winchester just briefly mentioned to 

me before about having the plans or at least the overlays effectively 

sitting outside the plan itself. 25 

 

 It is not something that I have seen before in other plans, of effectively 

having something outside that determines the rules that actually apply 

to a particular property.  There could be concerns about - - - 

 30 

SJH:   No, the plan outside does not determine the rules, the rules are in the 

plan, they do enter the plan outside that are determined by the rules. 

 

MR PEDLEY:   So as I understand what you were saying, the overlays that 

would sit outside the plan itself would determine whether the rules 35 

apply to a particular property. 

 

DR MITCHELL:   But if the person who has done the work, and the Council 

are both satisfied that that objective criterion or set of criteria, have 

been satisfied, why could that line not be moved, because where is the 40 

prejudice to anybody, what is the harm in that approach? 

 

MR PEDLEY:   I certainly agree, I do not see any prejudice or any harm in that 

approach.  The issue more comes from the requirements that need to be 

followed in order to amend the plan, so if the overlay, as you suggest, 45 

was sitting outside the plan, it would overcome that impediment of 
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amending the plan.  Care would just need to be taken that they are 

effectively incorporating these plans, these overlays, that sit outside the 

plan, within the plan and what control there would be on amending 

those plans in the future. 

 5 

 At a conceptual level, I can certainly understand what you are putting 

forward, and it would certainly address the issue of both providing 

flexibility for changes in the future and also not having to actually 

amend the plan itself, so I would like to give that some further thought 

if I may. 10 

 

DR MITCHELL:   Thank you, sir. 

 

JUDGE HASSAN:   Just following up on that, Mr Winchester mentioned part 

3 of the First Schedule and the concept of incorporation by reference.  15 

It might be worth you looking at that carefully.  From a preliminary 

read, it just seemed to me that it was not a provision that dictated, 

things were incorporated by reference automatically.  I may be wrong 

about that and obviously submissions will assist- - - 

 20 

MR PEDLEY:   Sure. 

 

JUDGE HASSAN:   - - - but on a quick read, it seems to allow for the potential 

for incorporation by reference by neighbours now (ph 4.57) rather than 

saying if you automatically incorporate by reference something you 25 

referred to extraneously. 

 

  [9.50 am] 

 

MR PEDLEY:   Thank you, sir. 30 

 

MS DAWSON:   Can I ask? Whether the overlay plans are in the Plan or out of 

the Plan, the criteria or the standard for defining those lines would need 

to be in the Plan. 

 35 

MR PEDLEY:   Sure. 

 

MS DAWSON:   So, I think you indicated that Mr Charters is going to address 

us on the question of having standards in the Plan that can be 

objectively and repeatedly assessed and determined by an expert 40 

without subjective judgment. That is what I’m interested in. So he is 

going to address us on that? 

 

MR PEDLEY:   Yes, he is happy to answer questions on that. 

 45 

MS DAWSON:   Thank you. 
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SJH:   Okay, well I think we can go to your evidence now. 

 

MR PEDLEY:   Thank you, sir, so I will call Mr Neil Charters. 

 5 
<MR NEIL JAMES CHARTERS, affirmed [9.51 pm] 
 
<EXAMINATION BY MR PEDLEY [9.52 pm] 

 

MR PEDLEY:   Can you please confirm your full name is Neil Charters? 10 

 

MR CHARTERS:   Neil James Charters, it is. 

 

MR PEDLEY:   Neil James Charters. And have you the qualifications and 

experience set out in your evidence-in-chief? 15 

 

MR CHARTERS:   Correct, yes. 

 

MR PEDLEY:   And can you please confirm that you have produced a 

Statement of Evidence dated 20 February 2015? 20 

 

MR CHARTERS:   Yes I did. 

 

MR PEDLEY:   And do you have any changes to make to your evidence as it 

was prepared? 25 

 

MR CHARTERS:   Yes, I do have a small change. It is as a result of Dr 

Massey from GNS’s rebuttal of another set of my evidence for cliff 

collapse. I have amended the risk calculation that I did for this site to 

incorporate the changes that he suggested in that one. The result is just 30 

a very slight increase in the risk over what I have stated in my report, 

but it is a slight increase and my opinions and conclusions 

fundamentally are unchanged from what I have started in. 

 

MS DAWSON:   Can you just tell us which one you’re referring to here? 35 

 

MR CHARTERS:   That is Heberden Avenue. 

 

MS DAWSON:   That is a slight increase in this? 

 40 

MR CHARTERS:   Yes it is. In my report there I have said the risk is 

approximately 5 times 10-6, that has increased to approximately 1 times 

10-5. 

 

JUDGE HASSAN:   What page is that on? 45 
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MR CHARTERS:   Of my report, it’s in the conclusion on page 10. 

 

MS DAWSON:   And that is as a result of Mr Massey’s comments on your 

assessment for 8 Balmoral Lane? 

 5 

MR CHARTERS:   Correct. 

 

MS HURIA:   Could you repeat that again, please, the correction? 

 

MR CHARTERS:   The correct number? 10 

 

JUDGE HASSAN:   In paragraph 6 in your Section 6. 

 

MR CHARTERS:   The correct number is 1.8 times 10-5. 

 15 

MR PEDLEY:   Thank you Mr Charters, if you could please provide summary 

of evidence and remain to answer any questions from the Panel. 

 

MR CHARTERS:   I will start with 51 Heberden Avenue. The site at 51 

Heberden Avenue in Sumner is partially located within the Cliff 20 

Hazard Management Area 2. I have completed a risk assessment report 

for 51 Heberden Avenue and have concluded that the AIFR associated 

with cliff collapse at this site is less than 10-4 and that the site should, 

therefore, not be located within CHMA2. My risk assessment report 

you have already seen. I understand that this report has been submitted 25 

to Christchurch City Council and that Dr Ian Wright agrees with my 

conclusions. I have reviewed Dr Wright’s evidence, which 

recommends removal of the hazard zone from the property.  

 

 I have also completed the geotechnical assessment of the cliff at 2 30 

Cannon Hill Crescent and concur with the CHMA2 zoning. The cliff is 

approximately 10 metres high and the dominant defect set in the cliff 

dips out of the slope at approximately 60 degrees. While I did not see 

any evidence of cliff collapse having occurred as a result of the 

Canterbury earthquake sequence, I consider that these defects provide a 35 

kinematically feasible failure plane and that cliff collapse may 

therefore occur in the future. The modelling undertaken by GNS 

indicates that the existing house at the site is located outside CHMA2 

due to its distance from the base of the cliff, meaning that inundation 

with debris from cliff collapse is unlikely. I concur with this 40 

assessment. 

 

  [9.55 am] 

 

 I have provided a conceptual design for cliff stabilisation that consists 45 

of cutting a bench at approximately the mid height of the bluff and 
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removing rock from the upper half of the bluff. The back face of this 

cut will follow one of the defects that dips out of the face, thus 

removing the potential failure plane. Further work is required to 

develop a detailed design for this remedial work as set out in my report. 

I note that that suggestion is quite similar to some of the discussion in 5 

Dr Yetton’s supplementary evidence for hazard removal for rock fall. 

Provided the work described above may be completed within the 

property boundaries of 2 Cannon Hill Crescent, I consider that it will 

effectively remove the cliff collapse hazard. Upon completion of the 

work, the AIFR at the site resulting from cliff collapse is likely to be 10 

less than 10-4 and I consider the property may then be removed from 

CHMA2.  

 

DR MITCHELL:   In terms of the technical standard that relates to where you 

position the line demarking the outer extent of Cliff Hazard 15 

Management Area 1, what is that? 

 

MR CHARTERS:   One or two? 

 

DR MITCHELL:   One. 20 

 

MR CHARTERS:   So Cliff Hazard Management 1 that does not apply to these 

sites? 

 

DR MITCHELL:   Yes. 25 

 

MR CHARTERS:   My understanding of Cliff Hazard Management Area 1 is 

that it is still a 10-4 line. I am not sure exactly how it was derived 

because it has been a process that City Council have worked with and 

they have done specific mapping and assigned Cliff Hazard 30 

Management Area 1 to specific sites that are among the worst on the 

Port Hills. I am not really sure, I’m afraid. 

 

DR MITCHELL:   So it is an annual individual fatality risk number? 

 35 

MR CHARTERS:   I believe so. 

 

DR MITCHELL:   And is there a standard, or relatively standard, repeatable 

process that folk like you go through to define what the actual risk 

number is in a particular circumstance? 40 

 

MR CHARTERS:   There are a number of methods that we could use. In this 

case, for the purposes of the District Plan, we have been instructed to 

use the method that GNS developed for the Port Hills, which I think is 

quite a robust method. But there are other methods. The Australian 45 

Geomechanics Society, for instance, set out a risk assessment method 
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and I believe GNS considered that in developing their method and 

adopted parts of it. 

 

DR MITCHELL:   So if you were given the AIFR number, you were told 

possibly as part of that, some assumptions about house occupancy, 5 

those sorts of things, and were told to use method X to do the 

calculation, you think there is a very high probability that you and a 

certifying engineer at the Council would come up with much the same 

answer? 

 10 

MR CHARTERS:   I think we would certainly come up with similar numbers. 

A large part of the variability in the numbers, from what I have seen, 

seems to come from the assessment of the potential debris volume. The 

debris volume that falls off the cliff as part of the cliff collapse hazard 

is a key input into calculating the cliff collapse risk, and there seems to 15 

be quite a variability in that number. We do have methods in common 

with standard engineering practice to assess uncertainty and assess that 

value and describe how we have done it such that a peer reviewer or a 

certifying engineer at Council, or another expert party would be able to 

see our logic, understand it and question it appropriately. 20 

 

DR MITCHELL:   And I do not think I need to ask you the questions about 

Cliff Hazard Management Area 2, because the same principle applies. 

But you and Dr Wright have agreed that there is a line on the map in 

relation to one of these properties and it is appropriate to move that. Do 25 

you see that process, whereby you submit a report, it goes to Dr Wright 

or one of his colleagues, and if you both agree that the number is less 

than 10 to the minus whatever it is, based on assumption A and B and 

C, or inputs A, B and C, where is the risk to parties other than your 

client’s property? Is there any collateral risk that would be transferred 30 

to anybody else by moving the line in that manner? 

 

  [10.00 am] 

 

MR CHARTERS:   So, I guess you are asking hypothetically if we were to get 35 

it wrong, would it affect another party? 

 

DR MITCHELL:   Well that is a possible question, I am simply saying you and 

Dr Wright have agreed in relation to one of the properties here that the 

line can be moved, he has agreed.  In the absence of any other 40 

information that would seem a logical outcome of this process is to 

move the line because there is no evidence saying it should not be 

moved.  If that line is moved in the way that you say, what is the 

collateral risk to any neighbours or other folk in the vicinity of that 

property? 45 
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MR CHARTERS:   I guess the collateral risk there is that the site specific 

considerations that we have looked at to develop the risk for 51 

Heberden Avenue, in this case, may not necessarily apply to 53 or 55.  

Typically the geology is quite variable and it may be that a larger 

volume of rock could fall out at number 55 than at number 51 and 5 

therefore the hazard is greater giving it a larger risk, and as part of our 

assessment of 51, if we think that the site at 55 may affect 51 then we 

would consider it but if, as part of my assessment of 51, I could see that 

55 was different but it was sufficiently far away from 51, that it was not 

going to affect my site, I would not necessarily comment on that in my 10 

report.   

 

 And I guess there is a little bit of risk there in that you might end up 

with slightly strange-looking shaped planning lines and this Heberden 

Avenue one as a good example, if you look at the recommendation that 15 

Dr Wright made for changing the hazard line, he has taken out the 

neighbours as well on the basis of our recommendation for 51, and I am 

not entirely comfortable with that. 

 

DR MITCHELL:   If you did not do that, and you simply said all you can do is 20 

move the line around the property that has been specifically assessed 

by what you have done and what Dr Wright or his colleagues have 

done, what is the answer to the question that I asked before?  Where is 

the risk of that process? 

 25 

MR CHARTERS:   I think there is very little risk on that basis. 

 

DR MITCHELL:   All right, thank you, Mr Charters, that is helpful. 

 

SJH:   Ms Dawson? 30 

 

MS DAWSON:   I just want to explore the range of assumptions and variability 

that different experts might come to on those assumptions when 

undertaking the calculation for, say, Cliff Hazard Management Area 2.  

Now, I know you are here giving evidence on the Heberden Avenue 35 

and Cannon Hill Crescent sites, and I know you are coming back later 

on, on the Balmoral Hill site, but the debate between you and 

Dr Massey on the assumptions within the Balmoral Hill site is an 

example I want to put to you, not in relation to that site, but just in 

general. 40 

 

 You have mentioned the fact that the volume of debris that may fall 

and then accumulate at the bottom and come off the top is one of the 

variables and that is an area where you and Dr Massey have disagreed.  

So, is that an area where there is judgement involved on the part of an 45 

expert? 
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MR CHARTERS:   Definitely, yes. 

 

MS DAWSON:   And two experts may come to different opinions, well held, 

presumably, about their volume from any particular cliff?  5 

 

MR CHARTERS:   Correct.  I would expect that experts would come to similar 

opinions but not necessarily I say 100, you agree 100, I would expect 

there would be a reasonable range of variability but you would have 

similar assumptions if not the same. 10 

 

MS DAWSON:   Another area where you said you could come to different 

opinions is about the level of occupancy of the area involved and 

whether it is a house or a garden or well used part of a garden, or less 

likely to be used.  So is that an area where different judgements could 15 

this come to? 

 

MR CHARTERS:   Yes, they could.  Without straying too far into the specifics 

of Balmoral, the zoning in the plans has been done on the basis of 

residential occupancy.  So if a cliff collapsed that is 100 percent at the 20 

bottom of the hill, 90 percent at the top as an area-wide assumption I 

think that is absolutely fine, but I think if you have a site where the 

house is set back 10 metres from the cliff and the cliff collapse hazard 

effects that landed in between the house and the cliff, I think it is fairly 

clear cut that that poses a significantly lower risk if it is only affecting 25 

your garden or your driveway, say, than if it is effecting your house, 

because you are going to be spending a lot less time in your garden or 

on your drive way than on your house. 

 

MS DAWSON:   But where you land between 0 percent and 100 percent is a 30 

judgement that each individual expert would need to make?  

 

MR CHARTERS:   It is, yes. 

 

  [10.05 am] 35 

 

MS DAWSON:   And another one that I noted was the vulnerability, if you 

fall, that distance, 10 metres, 40 metres, or whatever, how likely it is 

that you will die and there are judgements there, and I notice that is 

something that you have said different people will come to different 40 

opinions about, is that correct? 

 

MR CHARTERS:   Potentially, yes.  I used 75 percent vulnerability at 

Heberden Avenue, for instance, rather than 100 percent as GNS used.  

The cliffs that they used were in what they called the pilot study cliffs 45 

and the smallest of those was 40 metres tall, so I think it is fairly clear 
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that if you fall off a 40 metre cliff your chances are not very good.  

They cited a scientific study in their risk assessment that said, I do not 

know how they have done the study, but the vulnerability of children 

falling off 12 to 15 metre cliffs was somewhere around 50 percent, so 

50 percent of them might die, 50 percent of them might not, so on the 5 

basis I felt that 50/50, I would call it 75 percent.   

 

 I think the vulnerability is perhaps not so sensitive to that because if 

you take 75 percent versus 100 percent, there is a 30 percent potential 

change in the risk number that results from that, and I think in general 10 

these are order of magnitude calculations similar to the rock fall, like 

GNS said.  A variability of 30 percent is perhaps not so significant 

unless you are starting to get to, if the type is 10-4 and you are at two 

times 10-4, you want to be really sure of all your assumptions, but in 

this case we are an order of magnitude lower so even if we say - - - 15 

 

MS DAWSON:   We better not get into the specifics of that one, but are there 

other inputs into this calculation of the AIFR that have also had expert 

judgement involved where different experts, because all the best 

intentions might come from different opinions? 20 

 

MR CHARTERS:   Yes, I guess another one is the probability of earthquake 

occurrence and I think that has been the subject of debate in front of 

you all ready with Dr Gerstenberger from GNS.  I am not a seismology 

expert so I recognise his expertise and have used his numbers but I 25 

believe that is something that people could challenge if they wish to 

and say that the event is more or less likely to happen. 

 

MS DAWSON:   So overall, how sensitive is the decision or the final number, 

the judgement about whether it is or is not above or below one to 10-4 30 

to these sorts of judgements that an expert might need to make within 

this calculation? 

 

MR CHARTERS:   I think it is probably a reasonable assumption that two 

experts would agree fairly closely on the risk, if not exactly on the risk.  35 

Certainly, my experience with the rock fall protection structure risk 

assessments is that in general when they go for a peer review as part of 

the Council process the risk assessment might have minor tweaks and 

minor changes but it has not been something that people have said “I 

think you are completely wrong on this”, it has been discussion around 40 

minor change, not big stuff. 

 

MS DAWSON:   But when it comes to the sort of repeatability of it, you get 

different experts coming and making expert judgements on a range of 

things, it is fairly close in terms of repeatability, is that what you are 45 

saying? 
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MR CHARTERS:   I think they should be fairly close, yes, but I do think the 

peer review is an important part of the process because one person may 

not be, there may always be outlines and I think peer review takes that 

out, particularly if you have some control over who is doing the peer 5 

review, like a smaller panel for peer reviewers that people that are 

recognised trusted experts, then they act as a mediator, I guess, for the 

practice in the area.  

 

MS DAWSON:   Thank you, very much, thank you, sir. 10 

 

SJH:   Thank you.  Judge? 

 

JUDGE HASSAN:   Thank you, Mr Chairman.  Yes, Mr Chambers, just in 

terms of following on from that questioning, in the case of Dr Wright, 15 

as I understand his rebuttal, he is not saying that he agrees with you 

that in the case of 2 Cannon Hill Terrace, that your conceptual design 

will remove the hazard, he is addressing your evidence but he is not 

giving us that opinion in a definitive sense, do you understand that? 

 20 

MR CHARTERS:   I understand that and I think neither am I, I am saying that 

I expect we will be able to do something subject to completing detailed 

design and topographic survey, for instance to demonstrate that the top 

of the cliff that we are proposing lies within the property boundaries. 

 25 

JUDGE HASSAN:   Yes, and you note that as a proviso to your paragraph 16. 

 

MR CHARTERS:   Yes. 

 

  [10.10 am] 30 

 

JUDGE HASSAN:   And am I right to say that if I was to think of a point in 

time where someone like Dr Wright could peer review things and come 

to the conclusion that they agreed or disagreed with your opinion that 

the hazard had been removed, it would be after the design was done 35 

and after the work was done? 

 

MR CHARTERS:   I think so, yes, I think that is the only time that you can 

definitively say that we have removed that hazard as it is upon 

completion of the works, yes. 40 

 

JUDGE HASSAN:   Yes.  And am I right also to understand that the potential 

possibilities there could be, one, obviously the experts agree it has been 

removed, two, they disagree it has been removed, or three, one of them 

has an opinion that it has not been removed though the risk has been 45 
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sufficiently mitigated for the property, in other words, mitigation rather 

than removal of the risks. 

 

 Am I right about that? 

 5 

MR CHARTERS:   I think that is fair and possibly within option 4, that the risk 

has been substantially reduced.  At the moment, approximately a third 

of the property, I think, falls in the cliff hazard management area, and it 

might be that option 4 would be only 10 percent of the property now 

lies within the cliff hazard management area. 10 

 

JUDGE HASSAN:   Yes. 

 

MR CHARTERS:   So you know, the extent of it is reduced but potentially not 

disappear completely. 15 

 

JUDGE HASSAN:   Yes, but it might lead to a conclusion that the property can 

be satisfactory lived in on the basis of the mitigation being satisfactory? 

 

MR CHARTERS:   Correct. 20 

 

SJH:   Thank you.  You talked before about a child falling off a 12 metre cliff 

and 50 percent chance of death, correct? 

 

MR CHARTERS:   That is what the GNS have cited. 25 

 

SJH:   Presumably if they did not die, there is a very high chance of serious 

injury? 

 

MR CHARTERS:  I would assume so. 30 

 

SJH:   Yes, okay, thank you.  Anything arising from that Mr Pedley? 

 

MR PEDLEY:   Nothing further from me, sir. 

 35 

MR CHARTERS:   If I can just make a final point though, that this is an annual 

individual fatality risk so - - - 

 

SJH:   I understand that.  I think people in the populous, they worry about 

serious injury as well. 40 

 

MR CHARTERS:   Agree, yes, definitely. 

 

SJH:   Thank you, Mr Charters.  Thank you, Mr Pedley. 

 45 

MR PEDLEY:   Thank you, sir, nothing further. 
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SJH:   You may be released, if you have nothing more, this morning. 

 

<THE WITNESS WITHDREW [10.12 am] 

 5 

SJH:   Mr Chapman.  I think there is just one matter we need to address that 

you can pick up.  We understood you and the transcript confirms that 

when you were addressing us the other day, and when you were 

cross-examining, you stated that your client accepts the one in 200 year 

flood, but we are finding it a little hard to find it in Mr Hurren’s 10 

evidence, so you might like to address that for me, to get to it. 

 

MR CHAPMAN:   Yes, sir, I can clarify that with you. 

 

SJH:   And we have double checked with your comment in the transcript. 15 

 

MR CHAPMAN:   Yes, accepts it, sir, with respect to post plan requirements 

but not for the grandfathering provisions.  For where a PIM or 

whatever trigger is set for the grandfathering provisions, they would 

run on, notwithstanding that it might not be at the one in 200 year flood 20 

event. 

 

SJH:   All right, because the record would suggest it was an unqualified 

statement. 

 25 

MR CHAPMAN:   Yes, I accept that, sir, and that is an error on my part. 

 

SJH:   All right, I just thought we should clarify it.  Thank you. 

 

MR CHAPMAN:   Yes. 30 

 

MR FOWLER:   Sir, as you are aware, Southern Response and IAG are 

presenting a joint case.  My witness is not in the room, he said he was 

10 minutes away some 20 minutes ago, so I wonder if we might call 

Mr Hurren for Southern Response first. 35 

 

SJH:   Well, yes you can, but look, we made it perfectly clear about timing. 

 

MR FOWLER:   I am aware about that, the witness has been advised, sir. 

 40 

SJH:   Okay, well, we had better go to you Mr Fowler. 

 

MR FOWLER:   Thank you Honour, I appear for Southern Response.  The first 

witness is Mr Casey Hurren.  I am not proposing to address you by way 

of any opening submissions, instead I will provide a more detailed 45 
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lengthy submission unless you have any questions on matters of 

clarification for me now? 

 

SJH:   I do not think so. 

 5 

JUDGE HASSAN:   Mr Fowler, it is up to you and Mr Chapman, as to whether 

you may want to address this now or later, but a couple of questions on 

my mind, I guess, one is, to what extent does the Certificate of 

Compliance regime of the Act provide any assistance to allow for 

security to be obtained for properties?   10 

 

  [10.15 am] 

 

 You may be able to assist on that and saying why it is not helpful and 

therefore grandfathering is needed.  So that is just one question, is there 15 

some reason why section 139, Certificate of Compliance, does not 

provide any help, it may be the Operative Plan stops it or something 

like that. 

 

MR FOWLER:   I can provide an initial comment, your Honour. 20 

 

JUDGE HASSAN:   Yes. 

 

MR FOWLER:   First of all, Certificate of Compliance applications relate only 

to activities that are permitted under the Plan.  So in the Plan as it 25 

currently stands, it would be of no assistance to new builds or rebuilds 

within the existing FMA because they require resource consent under 

the current provisions of the Operative Plan. 

 

JUDGE HASSAN:   Yes. 30 

 

MR FOWLER:   And secondly, in the areas outside the FMA, yes a Certificate 

of Compliance might be available or would be potentially available for 

rebuilds in those areas, to allow them to be rebuilt at the same level as 

currently exists. 35 

 

 There are some challenges around that which are touched upon in the 

evidence of Mr Hurren, in that there are first of all, Southern Response 

does not typically pursue existing use rights, it seeks to achieve 

compliance with the Plan where it can. 40 

 

 Secondly, existing use rights carry with them transactional costs- - - 

 

JUDGE HASSAN:   Yes, I appreciate the existing use rights issues, yes. 

 45 
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MR FOWLER:   And there is not always certainty around the obtaining of an 

existing use rights certificate given that information requirements, your 

Honour, in terms of what needs to be established as you will be familiar 

with under the Act.  So it is a less than certain approach to the concern 

or issue that Southern Response are raising. 5 

 

JUDGE HASSAN:   Yes, thank you, and the only other issue, and this may be 

a matter for closing, but certainly I am interested to hear how your 

clients see grandfathering sitting with the policies of the Regional 

Policy Statement on flooding.  As to whether in fact they allow for or 10 

can accommodate grandfathering as sought, in terms of giving effect to 

the Regional Policy Statement.  I am sure you have thought that 

through and I do not expect an answer now but just flag it as something 

I want to see submissions on. 

 15 

MR FOWLER:   Yes, thank you, your Honour, I will address that in closing. 

 

MR CHAPMAN:   Mr Jenkins is in the room now, sir, - - - 

 

SJH:   We have already started, so we will go to Mr Hurren. 20 

 

MR FOWLER:   Thank you, I would call Mr Hurren please. 

 

<CASEY MICHAEL HURREN, sworn [10.17 am] 

 25 

<EXAMINATION BY MR FOWLER [10.18 am] 

 

MR FOWLER:   Good morning.   Have you filed a written statement of your 

evidence? 

 30 

MR HURREN:   Yes, I have. 

 

MR FOWLER:   And do you confirm that your name and occupation are as 

stated in that written statement? 

 35 

MR HURREN:   Yes, I do. 

 

MR FOWLER:   Do you have any changes you would wish to make to your 

statement? 

 40 

MR HURREN:   Just one change, it is at paragraph 37 in the second sentence 

starting “All rebuilds and repairs requiring replacement foundations”, I 

would like to delete the part of that sentence that says “and repairs 

requiring replacement foundations.”  So it is not relevant in this context 

for Southern Response. 45 
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MR FOWLER:   Thank you, and having made that change, do you confirm that 

your statement is true and correct to the best of your knowledge and 

understanding? 

 

MR HURREN:   Yes, I do. 5 

 

MR FOWLER:   Can you please provide the Panel with a summary of your 

evidence and remain to answer any questions.  

 

MR HURREN:   Southern Response is responsible for rebuilding and repairing 10 

earthquake damaged residential buildings in Christchurch.  The vast 

majority of these buildings are located on flat land with a significant 

number in the new proposed Floor Level and Flood Management Area. 

 

 Southern Response is here today because it is concerned about how the 15 

Proposed Plan and law changes will impact on our portfolio of claims.  

Southern Response is therefore here today to accept that there are 

changes to the plan. 

 

 Southern Response itself is a Crown owned company that was formed 20 

shortly after the earthquakes.  We were formerly known as AMI 

Insurance Limited.  AMI itself is responsible for insuring home owners 

for damage to their houses.  

 

  [10.20 am] 25 

 

 And as part of that, as a result of the Canterbury earthquakes, we 

received some 28,000 claims.  The vast majority of those were for 

damage to what we call “out of scope”, so that is cracked driveways 

and pathways. But there are about 7,000 what we call “over cap 30 

claims”. This is where there is significant damage to the house which 

has meant that it is has exceeded the Earthquake Commission’s 

statutory level of cover. 

 

 Throughout the city Southern Response is responsible for about one-35 

third of all over cap claims in the city.  IAG is responsible for about a 

third as well.  To date we have got about or we have exactly 5,974 over 

cap properties in Christchurch City.  2,380 of those are in the new 

proposed FLFMA.  1,500 are in the overlay itself and the balance of 

817 are outside the overlay but still within the new proposed FLFMA. 40 

 

 Southern Response, it is a large project, and at any one point in time 

will have 500 projects in what we call “documentation”.  

Documentation is effectively the planning phase where you have all the 

detailed design occurring for the rebuild of a particular individual 45 

property. 
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 That process itself is where we take into account multiple things.  So 

that is things like the land conditions, the surveying that is required at 

the site and, importantly for this part of the hearing, the ground levels 

and what the finished floor levels will be for the particular site. 5 

 

 The planning phase itself in Christchurch post-earthquakes when you 

are building on what we call “brownfields” sites is lengthy, it is some 

eight months.  So it is important to Southern Response that we have 

accurate information so that we do not have to revisit any of those 10 

decisions in the planning phase.  One of the most important things for 

us is time and trying to, I guess keep the time as concise as possible.  

So if anything changes during any of the planning phases that mean 

that we lose time this obviously has an impact on our customers and we 

are quite concerned to ensure that that does not occur. 15 

 

 In the planning phases itself we have a number of steps that includes 

predesign, that is where we are looking at site condition information.  

We also have conceptual design, which is where the customers are 

building up how they would like their new house to look.  We have 20 

detailed design, which is where all the engineering inputs are 

developed and also all the other detailing around the new house itself.   

 

 In that phase there too the builder will be obtaining their quotes and 

pricing.  A number of the build companies that we use are actually 25 

project management companies, they do not have a lot of direct labour 

themselves, they will be seeking quotes from other builders that are 

doing the actual work. 

 

 So primarily a change in the floor levels from Southern Response’s 30 

perspective, it will affect different houses in different ways.  So 

Southern Response recognises that it could be very minimal in some 

circumstances but, depending on where they are at in the planning 

phase and how high the floor levels have to be raised, it can be 

significant when we are required to go back to the drawing board in 35 

some circumstances and redesign the house based on the increase in the 

floor level.  Depending on where it is it can cost us many months. 

 

 So in effect what Southern Response is asking for is certainty.  So our 

view is that transitional provisions will assist us to get certainty, and I 40 

understand that there has been some acceptance from the City Council 

that at PIM stage it would helpful to have certainty as to what the floor 

level is so that we can get on with the detailed design. 

 

 I would just like to make the point that Southern Response does not 45 

rely on existing use rights.  We wish to ensure that the customers ,when 
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they have the their new homes built, are looking forward to the future 

and that we are doing everything that we can to ensure that future risks 

not yet realised are managed and in particular flood.  So we have made 

the business decision that nearly in all circumstances we will build the 

finished floor level to the new planning requirements, which arguably 5 

are over and above our policy obligations, but we wanted to ensure that 

we were doing the right thing by our customers that are having their 

homes rebuilt. 

 

  [10.25 am] 10 

 

 In my evidence I highlight that in Southern Response’s view the best 

place to have a transitional provision, as I have already mentioned, is at 

PIM stage.  This is where we can get on with the detailed design, once 

we have the PIM to understand what other elements are necessary to 15 

take into account in the detailed design, so we can instruct our 

designers and engineers accordingly. 

 

 Anything later in the process from Southern Response’s perspective, 

say at building consent stage or even slightly earlier than that, will be 20 

problematic for us as a lot of that design work is already underway and 

we would lose time if the engineers that were involved and designers 

had to make changes as a result of any change in the finished floor 

level at the site.   

 25 

 I also highlight in my evidence that the resource consent process, I 

understand that there may be some scope to have an expedited resource 

consent process to give us certainty around the finished floor levels, 

and I also understand that this may be even more simplified which 

would be of great benefit to Southern Response using a permitted 30 

activity certification process.  If this were to occur, effectively from 

Southern Response’s perspective whatever the process is as long as it is 

quick and expedient that would be of great benefit to us. 

 

 I also just wish to highlight the issue with recession planes is that we 35 

understand the need for having rules around recession planes.  The 

problem with recession plane rules is that it directly is at odds often 

with what the finished floor level requirements are.   

 

 So what Southern Response is suggesting is that, if dealing with flood 40 

hazard is a priority, then our preference would be that it is given 

priority and recession plane rules are not as high up the list, I guess you 

could say, in terms of planning requirements. 

 

 And the only other issue that I raise is in relation to excavation to 45 

raising floor levels.  I understand that there has been agreement reached 
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and the only outstanding issue is whether the excavation rules will 

apply to areas outside the overlay.  Again from Southern Response’s 

perspective it is another aspect that would be useful to achieve certainty 

as to how we need to be working with the specific site conditions. 

 5 

 That is all I have to say. 

 

SJH:   Thank you.  Mr Winchester? 

 

<CROSS-EXAMINATION BY MR WINCHESTER [10.28 am] 10 

 

MR WINCHESTER:   Thank you, sir.  Good morning, Mr Hurren.  Now, just 

before I ask some specific questions I am just interested in terms of 

your qualifications and training and I may ask some questions which 

may have legal implications or imply a degree of legal knowledge, are 15 

you legally trained at all? 

 

MR HURREN:   Yes, I am. 

 

MR WINCHESTER:   Right, thank you.  So you have got a law degree? 20 

 

MR HURREN:   Yes. 

 

MR WINCHESTER:   Thank you, that is helpful.  Now, I just want to talk first 

of all about how a permitted activity regime might work for fixing floor 25 

levels outside the fixed floor level overlay in the Plan.  Were you here 

when your counsel described it as the egg white rather than - - - 

 

MR HURREN:   Yes, yolk is in, white is in, I have heard that expression. 

 30 

MR WINCHESTER:   Thank you.  Now, just thinking very conceptually about 

how that might work, as I understand your evidence there is no 

objection from Southern Response’s point of view to simply 

approaching the Council and saying, “Can you run your model and give 

us a number”? 35 

 

MR HURREN:   That is correct. 

 

MR WINCHESTER:   And is the time at which it is critical for that number to 

be produced, from your point of view bearing in mind costs and 40 

benefits, is at the PIM stage? 

 

MR HURREN:   Yes. 

 

MR WINCHESTER:   And you want to lock it in there and then do the detailed 45 

design? 
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MR HURREN:   That is correct. 

 

MR WINCHESTER:   And have you followed the evidence, you may have 

heard the evidence about flood modelling and degrees of variance in 5 

how the model works and site specific factors, you are generally aware 

of that evidence? 
 

  [10.30 am] 

 10 

MR HURREN:   Yes, well I am not aware of the evidence, but I am generally 

aware of how that works. 

 

MR WINCHESTER:   And that is an issue at the moment under the current 

City Plan, isn’t it, in terms of the need to approach the Council and 15 

have the Council run the model and produce a number? 

 

MR HURREN:   Yes. 

 

MR WINCHESTER:   And the evidence that we have heard so far at least 20 

suggests that, depending upon the site specific considerations and 

indeed things such as timing, because it is based on the quality of 

information, over time there could be changes, for example if you 

approached the Council now for a floor level for a specific site you 

might get one number, but possibly two years down the track you 25 

might get a different number. Do you understand that principle? 

 

MR HURREN:   Yes, I do. 

 

MR WINCHESTER:   And is that a reality? 30 

 

MR HURREN:   Yes it is a reality. So from Southern Response’s perspective 

we have seen examples of where we have applied for the PIM and we 

have been given a number based on current modelling and then as City 

Council’s updating its flood modelling data, which I understand that 35 

they want the accuracy of doing that, we have seen changes even prior 

to the Plan being updated as parts of their modelling are refined every 

day, as I understand it. 

 

MR WINCHESTER:   And do you have any specific examples or can you 40 

think of the biggest order of magnitude change from getting a level at 

PIM stage to then having to go back. Is it 200 - 300 millimetres? 

 

MR HURREN:   Well at this stage, I am not down into the detail, so to speak, 

to the individual claims, but my understanding at this stage, the 45 

changes are relatively minor, because we are not dealing with the 
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impact of the increase being from the FMA to the FLFMA, the 50 – 

100 millimetres at this point. 

 

MR WINCHESTER:   Thank you. That is very helpful. And you have seen Mr 

Nixon’s updated rule, have you, that has been filed yesterday? 5 

 

MR HURREN:   No, I have not. 

 

MR WINCHESTER:   I see. All right, well, let us just think about again, totally 

conceptually, and putting to one side how Mr Nixon’s rule might work. 10 

If, for example, you were to approach the Council at PIM stage and say 

we want to get a floor level, we want to get it certified and locked in 

and the Council issues a floor level and a certificate at a specific date. 

What problems would it cause you and your company in terms of your 

general timelines if that certificate or that floor level lapsed after, say, a 15 

year? 

 

MR HURREN:   Just trying to think about the time frames in my head. After a 

year, provided there was no other show stoppers, as I call it, at this 

individual site, I do not see it as being a significant issue. Twelve 20 

months of certainty would give us sufficient time to get from PIM stage 

to starting construction with the vast majority of our rebuilds. There 

may be some exceptions to that. Just off the top of my head, if we were 

to have undiscovered site conditions, TC2 sometimes, we believe that a 

site has TC2 like qualities and then it turns out to be far worse than 25 

that, say TC3, and also dealing with issues like contamination, that can 

often have an impact as to when we can actually be on site and starting 

construction. 

 

MR WINCHESTER:   Thank you, and those are matters outside the flood 30 

modelling, flood level issues, necessarily, aren’t they? So that could 

happen irrespective? 

 

MR HURREN:   That is right and I guess all I am highlighting is that there are 

a lot of different factors at play, and that is what we are trying to do, we 35 

are trying to juggle multiple factors often in the rebuild process. One of 

them is floor levels and there are other things that can often derail an 

individual site. I guess what we are trying to achieve is a smoother path 

as possible, so that if something does go wrong, and it can, that we are 

not impacted by any sorts of restrictions as a result of what you have 40 

just suggested. 
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  [10.35 am] 

 

MR WINCHESTER:   Yes, that is understood. But in principle there is no 

concern from your point of view about the Council producing a 

certification? 5 

 

MR HURREN:   No, that would be very good from our perspective. 

 

MR WINCHESTER:   And, bearing in mind that that is how the current 

process works under the City Plan, nobody else really runs the model, it 10 

is the Council’s job, do you see any need for third parties potentially 

trying to run the model and providing certification, or any benefit in 

that? 

 

MR HURREN:   As long as the City Council was okay with the third party 15 

running that model and there was not any impact later on, say, we 

applied for building consent and a third party was used to run the 

levels, provided City Council would not object to what those levels 

looked like, then, no, there would not be an issue. 

 20 

MR WINCHESTER:   Yes. You do not necessarily see a need for a third party 

performing that function, do you? 

 

MR HURREN:   No, we just need a level. 

 25 

MR WINCHESTER:   Thank you. I just now want to turn to the transitional 

provision and just want to delve into that for a little while and try and 

better understand what exactly the concern is. So, under the current 

regime, that is the current City Plan, a resource consent is required as a 

restricted discretionary activity to fix a floor level. That is correct, isn’t 30 

it? In the FMA. 

 

MR HURREN:   Yes in the FMA. 

 

MR WINCHESTER:   And so to the extent that you need to go through that 35 

process, whether it is right or wrong, that is how it is at the moment? 

 

MR HURREN:   Correct. 

 

MR WINCHESTER:   And you go through that process and you get a resource 40 

consent and you are essentially protected, aren’t you? 

 

MR HURREN:   Yes. 

 

MR WINCHESTER:   And so the concern from your point of view is the areas 45 

that will be in the Replacement Plan that are not protected, and that 
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they are not currently within the FMA and they are in the so called egg 

white? 

 

MR HURREN:   Yes. I have tried to conceptualise this in my head a few times. 

You have got the FMA as it currently stands and then you are going to 5 

have some properties that are going be in the yolk, which were not in 

the yolk before, as I understand it, and then you are going have some 

properties that are in the white that were not in the white before, that 

were in the FMA. There are four categories of outcome as I understand, 

that could occur. Some of them would have needed a resource 10 

management application anyway, within the FMA. A lot of them would 

not need a resource management application, based on the current 

rules. So it is just that difficulty of trying to move from one to the next.  

 

MR WINCHESTER:   Understood, and so really, is the concern around the 15 

ones that would not currently need resource management approval and 

you simply go and build to a floor level, and you are worried that, 

having taken those steps, you would then be caught by the new rules? 

 

MR HURREN:   There is no real concern in relation to the resource consent 20 

process. If we have to apply for a consent we would do it, or if we have 

to apply for a certified floor level. It is more just when the floor levels 

change, we are concerned that if we go from having someone who was 

not in the new FLFMA to being inside the FLFMA and we are basing 

that off a certain floor level, and all of a sudden that floor level has to 25 

be higher, then that can have impact on design. We have got no issue 

with consenting processes or anything along those lines, it is just 

certainty as to what we need the construction builders to do. 

 

MR WINCHESTER:   Yes, I am just trying to get a bit of a clearer idea about 30 

the scale of the issue and how it might be addressed, or whether it 

actually needs to be addressed with a grandfathering provision. So, if 

you have got a building consent already and you have not, for example, 

needed to consider the one in 200 year flood levels, do you understand 

that that gives you protection under the RMA? 35 

 

MR HURREN:   Yes, I do. There is no issue once a building consent has been 

issued. We are going to get on with it, we are not revisiting those. It is 

the ones that are in the documentation phase, leading up to applying for 

the building consent. 40 

 

MR WINCHESTER:   So what you are looking for, is for those properties not 

in the FMA, but would be in the FLFMA, that are at PIM stage? 



 Page 754 

  

Ch5: Natural Hazards (Part) 12.03.15 

  [10.40 am] 

 

MR HURREN:   Correct. 

 

MR WINCHESTER:   And your evidence is that it is possibly around 200 of 5 

those that are quite feasible, 247 thereabouts? 

 

MR HURREN:   About 200. 

 

MR WINCHESTER:   About 200. 10 

 

MR HURREN:   To work it out we took the Council maps and gave that to our, 

Golder, who is one of our agents and they run the geospatial 

information with layers and overlay our work load on the top of it and 

they crunched the numbers and that is what they came out with. 15 

 

MR WINCHESTER:   Thank you, and have you made any investigations as to 

how many of those properties of concern that would be covered by the 

grandfathering rule, how many of those you could obtain a certificate 

of compliance for under the current Plan? 20 

 

MR HURREN:   Sorry, I do not follow that. 

 

MR WINCHESTER:   Well, they do not currently require resource consent 

from a floor level, and so there are these 200 potential properties, have 25 

you made any investigations as to whether you could obtain a 

certificate of compliance for those properties from a resource 

management perspective? 

 

MR HURREN:   No. 30 

 

MR WINCHESTER:   Thank you, thank you, sir. 

 

SJH:   Thank you, now, Ms Mehlhopt was down to - - - 

 35 

MR WINCHESTER:   I think there was a notice given of withdrawal that was 

filed on 10 March for Regional Council. 

 

SJH:   Thank you, I have obviously missed that.  Mr Fowler, any re-

examination? 40 

 

MR FOWLER:   None, sir, thank you. 

 

SJH:   Dr Mitchell? 

 45 
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DR MITCHELL:   Thank you, sir.  I just have one question.  Leaving aside 

consenting processes, if you have got to add, for arguments sake, 150 

millimetres to the level of the building, does that affect the cost of the 

rebuild very much, as long as it does not change, as long as you know 

what it is? 5 

 

MR HURREN:   In certain circumstances withstanding but it is just having 

longer sticks of timber in some situations, in others a change of 150 

millimetres can tip you into a different foundation type so, for instance, 

you might have a concrete slab that you have proposed there which is a 10 

certain cost, and then if you have to raise another 150 millimetres it can 

turn it into a timber floor foundation.  So it is site specific as to what 

the cost impacts will be, sometimes when you are at a certain height as 

well, raising it to a certain level, you might have to put in additional 

costs around safety glass, access, more steps, it really does depend on 15 

what is happening at the site, but there is some increase in cost but that 

is not of concern for some as well. 

 

DR MITCHELL:   If that is the case then, and all you are doing through this 

process is setting minimum floor levels, why do you not just self-20 

insure, if I can put that way, and add 100-150 millimetres to the design 

and just get on with it? 

 

MR HURREN:   I suppose you could do that but it is just knowing what the 

insurance level that we need to set it at, so we are not trying to do the 25 

bare minimum, but it is just having certainty around that. 

 

DR MITCHELL:   So if the Council, as a matter of policy rather than as a 

matter of regulation said that when you make a PIM application, we 

will give you two numbers.  We will give your our best guess at 150, I 30 

think that is per the current Plan, we will give you our current estimate 

one in 200, and you can get those two numbers and you say well, there 

is a bit of risk that the one in 200 number might change by a small 

amount, we will just add 50 millimetres to that and we should be sweet.  

Might be a bit of an inelegant solution but can you not design your way 35 

around the problem? 

 

MR HURREN:   Yes, we can design our way around a lot of problems. 

 

DR MITCHELL:   At not significant costs, I am not saying that you redesign it 40 

and you add millions of dollars to the cost of every rebuild. 

 

MR HURREN:   Cost impacts from doing something like that I could not tell 

you right now because we are looking at it from a portfolio basis, it is 

something that we would investigate, but if the Council were to give us, 45 

say, the one and 50 level and the one and 200 level because we knew 
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that it was coming in, we designed at one and 200 based on what that 

number is.  Could we put in a buffer?  Yes, we could. 

 

DR MITCHELL:   Okay, thank you.  Thank you, sir. 

 5 

SJH:   Ms Dawson? 

 

MS DAWSON:   Just following on from the same line of questioning, at the 

moment the way Mr Nixon’s transitional rule works is that as long as 

you have got a level from the Council at the PIM stage that complies 10 

with the Operative Plan, then it does not matter if you do not comply 

with the new Plan if it comes into operation by the time you are ready 

to build, is that right?   

 

  [10.45 am] 15 

 

MR HURREN:   Yes. 

 

MS DAWSON:   Because it is really only those ones that are caught between 

the PIM under the old plan and the building consent type being under 20 

the new plan that you are worried about? 

 

MR HURREN:   That is right, we are just trying to ensure that we do not have 

to - - - 

 25 

MS DAWSON:   But Mr Nixon’s sets the level at the old plan level which 

might be no level at all if you are outside the FMA, in fact those are the 

ones that you are worried about, but you have said in answer to several 

questions you do not mind what the level is as long as you know what 

it is and you do not have to change it. 30 

 

MR HURREN:   That is correct. 

 

MS DAWSON:   So what if the rule in the new Plan, which is the one that is 

going to catch you said that if you got the one in 200 level certification 35 

from the Council using its best information at the time, at the PIM 

stage, if you had got that at the PIM stage, then it does not matter if it is 

changed a bit by the time you get to the building consent stage, which 

would be similar to the permitted activity rule which Mr Nixon’s has 

written.   40 

 

 In other words, you get them to tell you at the PIM stage what their best 

certification is of the one in 200 or the new rule, and then you have got 

a certification at the PIM stage, and then the rule might say that is 

enough to be permitted, by the time you come to your building consent 45 

stage. 
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MR HURREN:   Yes, if that was the level that came out and that was the rule, 

we know the FLFMA is coming. so if there was a level that came out 

and the Council said, best guess. we know this is going to be one in 200 

at some point in time, we would design for one in 200.   5 

 

MS DAWSON:   And then you would not be caught if they upgraded their 

model and it is a bit of change, that would not catch you anymore 

because you got your certification. 

 10 

MR HURREN:   Yes, I understand that they update their modelling regularly 

even for the one in 200 so there might be some movement around the 

margins, hopefully it would not have an impact and provided we got 

that certification at the start that we could rely on it, then that would be 

fine. 15 

 

MS DAWSON:   All right, thank you very much. 

 

SJH:   Ms Huria? 

 20 

MS HURIA:   No, thank you. 

 

JUDGE HASSAN:   Mr Chairman, and just following up on that a little bit 

further, would that concept that Ms Dawson described to you, I wonder 

whether that might sit better with the intentions of your company in 25 

insurance terms.  Earlier on in your summary you indicated that your 

intention was to build to the planning requirements and do the right 

thing. 

 

MR HURREN:   Correct. 30 

 

JUDGE HASSAN:   And from the point of view of your customers and 

Southern Response, provided you get that certainty which you 

emphasised, would an outcome that effectively puts you much closer to 

the one in 200 going forward, that would position you better, would it 35 

not, in terms of your relationship to your customers and the company 

aspirations? 

 

MR HURREN:   Correct, and also assisting with future insurance, too.  

Southern Response is an insurer moving forward so it is important for 40 

them that they would be able to get insurance with their new insurer. 

 

JUDGE HASSAN:   Thank you. 

 

MS HURIA:   Good morning, Mr Hurren.  I have just got a quick question 45 

which you may have already covered but is your concern about the 
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houses that are already in the system rather than, of course you can 

accommodate a higher level when it comes in, and you have got, 

perhaps, even some advance notification of that but the houses that are 

currently in play? 

 5 

MR HURREN:   Correct, in the system at a certain stage.  It is a certain phase, 

yes.  

 

MS HURIA:   Thank you. 

 10 

SJH:   Ms Dawson. 

 

MS DAWSON:   You said 200 properties and so I just want to be clear that the 

200 are residential properties and they are the ones that are caught in 

this phase between having the PIM in the old Plan but whether they 15 

might have the new Plan once they get to the building consent stage. 

 

MR HURREN:   Yes, that is 200 residential properties that any one point in 

time, when they become operative.  So we have got a big machine that 

is churning through the various phases, so if it was to become operative 20 

at any point this year our forecasting tells us that there would be about 

200 residential houses that will be affected at that point in time. 

 

MS DAWSON:   All right, thank you very much, sorry. 

 25 

JUDGE HASSAN:   I wanted to just know a little bit more from you about the 

recession plane issue. 

 

MR HURREN:   Yes. 
 30 

  [10.50 am] 

 

JUDGE HASSAN:   So looking broadly at this stage, in terms of your portfolio 

of where you confronted this, can you give me a sense of how much 

typical intrusion into recession planes across your portfolio tends to 35 

result from getting those floor levels right? 

 

MR HURREN:   In the multis (ph 0.34) area shared property that it is a regular 

occurrence. It is relative to whatever the raising of the floor levels is. 

So if it is a 100-150mm, then it is a 100-150mm of intrusion into the 40 

recession plane. Most developers, from what we have seen, push it 

right to the edge in terms of planning rules, they want to maximise the 

space for the people that are there. So naturally if we raise one thing, 

then it is impacting on another. One of the examples that is in my 

evidence is around a multi-unit property that is very familiar.  45 
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JUDGE HASSAN:   Yes, I was going to ask you about that next. So that is the 

one in Redcliffs? At paragraph 50 and on. 51 I think you referred to it. 

That is Beachville Road, Redcliffs. 

 

MR HURREN:   Yes, there are a number of properties in Beachville Road 5 

where we are trying to design our way out of the current rules, where 

they have got the floor level requirements requiring us to raise it, and 

then recession planes requiring us to cut roof lines, so that we are not 

breaching those requirements. So at the moment we are in this sort of 

headache space, where we are trying to - - - 10 

 

JUDGE HASSAN:   Yes, you do not need to repeat your evidence, but I do 

have a question. So that apartment that you referred to in Redcliffs, 

which is the one that has prompted the need to look at redesign and so 

forth, can you tell me what scale of intrusion into the recession plane 15 

that is involved there? 

 

MR HURREN:   As I say, I do not know exact details, I do not know the 

millimetres, but it was not a large intrusion. 

 20 

JUDGE HASSAN:   Well, more or less, was it less than a metre? 

 

MR HURREN:   Yes, less than a metre. 

 

JUDGE HASSAN:   Was it less than half a metre? 25 

 

MR HURREN:   Yes, less than half a metre. It was less than a couple of 

hundred millimetres if I recall correctly. 

 

JUDGE HASSAN:   And can you give me a sense of what, presumably 30 

Southern Response engaged consultants to assess how that affected 

(INDISTINCT 2.28)? 

 

MR HURREN:   Yes, at that point the engineers that were involved in it, they 

were trying to do the right thing as far as getting the design right and 35 

they were putting back exactly what they had, taking into account the 

floor levels that were required, the new rules. 

 

JUDGE HASSAN:   Did they do analysis such as shadow diagrams and so 

forth to determine what the recession plane consequences would be, if 40 

it went back to the building it was and simply raised the floor levels? 

 

MR HURREN:   I am not sure, sorry. 

 

JUDGE HASSAN:   I thought you might be able to help me a little bit further 45 

there to get a scale on the issue. 
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MR HURREN:   For that particular job, as I understand it, what they did is that 

there was a breach of recession plane. Initially what we attempted to do 

was talk to the neighbours about what had occurred. So went round 

seven of the - - - 5 

 

JUDGE HASSAN:   I understand you needed to do all of that. I just wanted to 

get an understanding, though, for instance, was it five minutes in the 

middle of winter at 3 pm, or whatever that was, was there any scale in 

consequence and effects terms that you understood from consultants 10 

analysis of the issue? 

 

MR HURREN:   Sorry, no, I do not know that. 

 

JUDGE HASSAN:   Thank you. 15 

 

SJH:   Mr Winchester, anything from the Council? 

 

MR WINCHESTER:   Thank you, no, sir. 

 20 

MR FOWLER:   No, I have not any further questions. Though, picking up on 

your questions, your Honour, I am familiar with that case at Beachville 

Road and there is some information on the public record which I would 

be able to share with you if that would be able to assist in answering 

some of your questions. 25 

 

JUDGE HASSAN:   Yes, I think it would assist. 

 

SJH:   Well, you can stand down, Mr Hurren.  

 30 
<THE WITNESS WITHDREW [10.54 am] 

 

SJH:   If you can address that, then we will take the morning adjournment, Mr 

Fowler. Or do you want to do it in written form? 

 35 

MR FOWLER:   I am in your hands, sir. 

 

JUDGE HASSAN:   I am simply looking for some sort of practical gauge on 

this issue, just as a sense, I guess. I do not want to run on my instincts 

in this area, it is important that I get some clarity on it, I think, before 40 

considering options. 

 

MR FOWLER:   Understand, sir. I can explain that the intrusion was about 0.9 

of a metre. There were no shading diagrams prepared at the time of the 

application, but were prepared in response to an RFI. 45 
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  [10.55 am] 

 

 Those shading diagrams were the kind of diagrams that you would be 

familiar with, showing the shading effects at various times in the 

winter, in autumn and in the spring. 5 

 

JUDGE HASSAN:   The RFI being a request for information under the Act? 

 

MR FOWLER:   That is correct. 

 10 

JUDGE HASSAN:   And is there anything further you could tell us there, or is 

there information that we could consider, bearing in mind, obviously, 

that we do not know any other detail other than in those papers in terms 

of the scale of that shading effect? 

 15 

MR FOWLER:   In my view there was a judgment that needed to be made by 

the Council as to whether there were effects that were sufficient to 

warrant affected party approvals, and on the information provided, the 

Council determined that it was appropriate to obtain affected party 

approvals. I think the challenge in this area is simply the exercise of the 20 

judgment is one that is very hard to, how that judgment will be 

exercised is quite difficult for Southern Response to predict on any 

particular case. 

 

JUDGE HASSAN:   Yes, bearing in mind the policy direction given by any 25 

particular plan on the issue. 

 

MR FOWLER:   Yes, correct, sir. 

 

JUDGE HASSAN:   Thank you, Mr Fowler. 30 

 

SJH:   Thank you Mr Fowler.  We will take the morning adjournment and we 

will come back for Mr Jenkins next. 

 

ADJOURNED [10.56 am] 35 

 

RESUMED [11.11 am] 

 

SJH:   Yes, thank you. 

 40 

MS DAVIES:   Mr Chapman has popped out and was only going to be a 

minute, so he should be back shortly. 

 

SJH:   You are the junior, do you want to start? 

 45 

MS DAVIES:   He should be here very shortly. 
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SJH:   We will let you get him, but juniors can be called on in these situations, 

Ms Davies (ph 0.47). 

 

MR CHAPMAN:   Apologies, sir. 5 

 

SJH:   Yes, Mr Chapman. 

 

MR CHAPMAN:   Your full name is Craig Owen Jenkins? 

 10 

MR JENKINS:   Yes. 

 

MR CHAPMAN:   And you have prepared a brief of evidence for this hearing? 

 

MR JENKINS:   Yes. 15 

 

MR CHAPMAN:   Do you wish to make any changes to your brief of 

evidence? 

 

MR JENKINS:   No, thank you. 20 

 

MR CHAPMAN:   Do you confirm your evidence? 

 

MR JENKINS:   Yes, I do. 

 25 

<CRAIG ALLEN JENKINS, sworn [11.13 am] 

 

<EXAMINATION BY MR CHAPMAN [11.14 am] 

 

SJH:   You have got to go through it again, Mr Chapman. 30 

 

MR CHAPMAN:   Thank you, sir.  Your full name is Craig Allen Jenkins? 

 

MR JENKINS:   Yes. 

 35 

MR CHAPMAN:   You have prepared a brief of evidence for this hearing? 

 

MR JENKINS:   I have. 

 

MR CHAPMAN:   Do you wish to make any changes to your evidence? 40 

 

MR JENKINS:   No. 

 

MR CHAPMAN:   Do you confirm it? 

 45 

MR JENKINS:   I do. 
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MR CHAPMAN:   I have just got three questions for you that have arisen from 

questions to your colleague, Mr Hurren, for Southern Response. 

 

 Firstly, just to confirm the numbers of the IAG stable in relation that 5 

are affected by these proposals.  Have you done any further work in 

relation to that? 

 

MR JENKINS:   I did, I asked a colleague for our numbers, currently in the 

Floor Level and Filler Management Area we have got 86 left in our 10 

programme to complete. 

 

MR CHAPMAN:   And when you refer to your programme, you are meaning 

the Lumley programme? 

 15 

  [11.15 am] 

 

MR JENKINS:   Yes, to explain, IAG having bought Lumley, I have been in 

the Lumley team for two and a half months so I am familiar with its 

numbers, not IAGs.  We are about 10 percent of the market share and I 20 

understand IAG are about a third, so one might extrapolate from any of 

my numbers. 

 

MR CHAPMAN:   And if you extrapolate from your numbers, what figure do 

you get to? 25 

 

MR JENKINS:   Less than 250, but just by extrapolation. 

 

MR CHAPMAN:   Thank you.  Secondly, just in relation to some questions 

that Ms Dawson has been posing this morning, with the applications 30 

that you have underway at the moment, how many will already have a 

PIM and you will be designing through to building consent, at the 

moment? 

 

MR JENKINS:   No more than a dozen, 20 at the outset but I do not have 35 

accurate numbers on that.  We have tasked with many and are yet to get 

those contractors into contract.  One of the main features of tasking 

them to commence all preliminary design, is to undertake a PIM, it will 

be somewhere between a dozen and 20. 

 40 

MR CHAPMAN:   And for those ones, are they all locked in at a one in 200 

year flood event floor level, do you know? 

 

MR JENKINS:   I do not know. 

 45 
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 There are some still to obtain their PIM, having applied for it, so I have 

not seen the result of which.  I would just simply add, in terms of 

briefing our builders and they in turn their designers, we go through a 

fairly thorough authorisation to proceed and collation of that sort of 

information, so I have an idea as to what it will be before they start. 5 

 

MR CHAPMAN:   And lastly, just in relation to obtaining Certificates of 

Compliance, have you made any enquiries in your role about what 

would be involved in terms of obtaining a Certificate of Compliance 

from the Council as an alternative route in the egg white area? 10 

 

MR JENKINS:   Thank you.  We discussed it briefly before and I confirm I 

have not applied for a Certificate of Compliance at all on our 

programme, and when asking planners what would be involved with 

the paperwork in front of me, they agreed it was no less onerous than a 15 

resource consent with the submissions required for a full assessment of 

effects et cetera. 

 

 My opinion formed, was that if I were to go for a Certificate of 

Compliance, I would have assembled and be so far down the design 20 

route, as to have sufficient information for a resource consent which is 

much later in our programme. 

 

MR CHAPMAN:   Dr Mitchell also posed questions to Mr Hurren, and I 

wonder if you have got a view on them, as to why not just add on a 25 

margin and build to that margin.  What, if any issues, does that raise 

from your perspective? 

 

MR JENKINS:   I would first check my ability to guestimate at an appropriate 

margin and secondly, ask my employer, the insurers, whether they 30 

were, for being risk averse, willing to consider it as being wise or 

prudent. 

 

 We wish to proceed with certainty, so it would be laced with some 

possibility of failure. 35 

 

 I would add, I have – Heath Wells and Iris Brookland, both the Council 

hydraulic engineers, are very prompt to provide latest best information 

to the floor level mapping and their hydraulic models, and so when I 

have enquired as to why a floor level had gone up, as was the case over 40 

in Waihi (ph 4.50) by 75 millimetres, that they considered that when 

further modelling was completed it might yet go up by another 50 

millimetres, so I can get that sort of verbal indication of where things 

might end up, but I would not wish to be locked and loaded for a design 

brief on it. 45 
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  [11.20 am] 

 

MR CHAPMAN:   Does putting an extra 100 or an extra 50 on it raise any 

other consequential issues in your opinion? 

 5 

MR JENKINS:   Well, one in terms of the quantity where with Mr Hurren’s 

evidence the reference to less than 500 millimetres and then sort of 

down maybe around less than 200 millimetres.  Out in Rocking Horse 

Road, Heron Place, we have needed to lift the property 1,300 

millimetres, 1.3 metres.  So I would hesitate around the order that 10 

might be required sometime down the line but I would wish to proceed 

with caution and one positive step at a time rather than two forward, 

one back.   

 

MR CHAPMAN:   Thank you.  Would you give a very brief summary of your 15 

evidence and answer any questions that the Panel or other counsel 

have. 

 

MR JENKINS:   Thank you.  So in my capacity where I have been at the 

Lumley crew for the last two and a half years we have obtained no 20 

fewer than 150 consents and so I have seen the whole gamut of 

redesign required for one and other purposes.  And it was my 

submission that the Proposed Replacement District Plan rules might 

affect both the time taken to secure design and I write to that both in 

terms of effects and consequences but probably wishing to field 25 

questions more than repeat my evidence please. 

 

SJH:   Mr Winchester? 

 

<CROSS-EXAMINATION BY MR WINCHESTER [11.22 am] 30 

 

MR WINCHESTER:   Thank you, sir.  Good morning, Mr Jenkins.  I will ask 

you some similar questions I asked Mr Hurren and particularly around 

how an interaction with the Council around setting a floor level might 

work from your perspective.  Now, you talked about the promptness of 35 

certain Council officers in giving you indications about floor levels.  

Now, your position is the same as Mr Hurren’s, is it not, that it is the 

PIM stage which is critical for setting a floor level? 

 

MR JENKINS:   Yes. 40 

 

MR WINCHESTER:   Yes.  And so thinking about how a permitted activity 

status could work you would be comfortable, would you, in 

approaching the Council, having them run the model, paying a fee and 

a number being produced, being a certificate that this is an appropriate 45 

one in 200 floor level? 
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MR JENKINS:   Before answering yes or no, I can currently obtain that 

information either direct from the maps that they provide for public 

access and when the areas are greyed off have been able to phone 

through to obtain current and ready information ahead of the PIM.  If, 5 

upon application now with a fee for a PIM, they needed to rerun a 

model that would be their call, but that would be soon enough for them 

to provide certainty and then hold to that level. 

 

MR WINCHESTER:   Yes.  And the whole concept here is to get formality and 10 

certainty rather than simply information from the Council about a flood 

level. 

 

MR JENKINS:   Yes. 

 15 

MR WINCHESTER:   You want to lock it in and you want the Council to give 

you a number which the Council says, “Here is your number, if you 

build to that floor level there is no issue”? 

 

MR JENKINS:   Correct. 20 

 

MR WINCHESTER:   And in terms of let us call it a certificate, do you see a 

problem, from your point of view, with your portfolio of properties if 

that certificate had a life of, say, six to 12 months?  Obviously 12 

months would be better from your point of view in terms of greater 25 

certainty, wouldn’t it? 

 

  [11.25 am] 

 

MR JENKINS:    The longer the better definitely.  We suffer delay for 30 

numerous reasons. 

 

MR WINCHESTER:   And again this is quite conceptual but if, for example a 

rule, a permitted activity rule had a standard that your floor level was 

permitted at the time that you went to get a building consent provided 35 

you had a valid certificate from the Council, would that provide you 

sufficient certainty? 

 

MR JENKINS:   Yes, it would. 

 40 

MR WINCHESTER:   And can I just ask in terms of grandfathering, your 

evidence does not deal with grandfathering or a grandfathering 

provision in the same way as Mr Hurren’s, what is IAG’s position on 

the need for a grandfathering rule? 

 45 
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MR JENKINS:   Around my understanding for it and on behalf of Lumley and 

therefore IAG, where we have those jobs already in design proceeding 

on a provided floor level, up until the point where a building consent is 

lodged and/or a resource consent should one be required, we currently 

do not have certainty.  So I could want it in those instances, and I 5 

mentioned that it might be no more than 20 jobs, but the delays to be 

caused and/or additional costs could be considerable across 20 jobs. 

 

MR WINCHESTER:   Yes.  And of those 20 jobs that are currently ongoing or 

at any one time, do you have a sense as to roughly how many of those 10 

jobs might be caught in this hole that the grandfathering rule might 

remedy? 

 

MR JENKINS:   I would have thought a third of them. 

 15 

MR WINCHESTER:   Thank you.  And what is IAG’s current practice in 

terms of fixing a floor level, are you designing to the one in 200 floor 

level, taking a forward looking approach or are you designing to the 

one in 50 current FMA level? 

 20 

MR JENKINS:   There is an educational piece around this with our builders.  I 

would like to say we design with the one in 200 inasmuch as it has 

been forewarned but I cannot say that with certainty.  My fall-back 

position would be to be not surprised that the one in 50 was being 

upheld in all instances except those that are currently in the FMA 25 

where one to 200 has being advised. 

 

MR WINCHESTER:   Thank you.  And there was a question from his Honour 

Judge Hassan to Mr Hurren about the possibility of a grandfathering 

rule providing certainty or a level of comfort if a one in 200 floor level 30 

was adopted and certification or some other method was obtained at 

PIM stage, would you be satisfied with that as striking a suitable 

balance? 

 

MR JENKINS:   Could you just repeat the first part? 35 

 

MR WINCHESTER:   Yes.  Well, the grandfathering rule that has been 

promoted by Southern Response, and it is in Mr Nixon’s evidence, is 

based on the one in 50 year floor levels whereas the alternative that has 

been mentioned is that a one in 200 year floor level could provide the 40 

basis for a grandfathering rule.  Do you understand? 

 

MR JENKINS:   Yes. 

 

MR WINCHESTER:   And do you think, bearing in mind the different costs 45 

and benefits and the fact that the one in 200 year rule is out there in 
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public already or that approach is public and it is in the Regional Policy 

Statement, that that basis for a grandfathering rule might strike a 

reasonable balance? 

 

MR JENKINS:   I do.  We are very concerned about re-insurability.  We would 5 

never want to be in a position not wishing to offer homeowners with 

new houses, replacement houses, removal of insurance because they no 

longer met some criteria if someone in the future was to set the bar 

higher. 

 10 

MR WINCHESTER:   Yes, thank you.  Thank you for your evidence, 

Mr Jenkins.  Thank you, sir. 

 

SJH:   Thank you.  Any re-examination, Mr Chapman? 

 15 

MR CHAPMAN:   No, sir. 

 

SJH:   Thank you.  Dr Mitchell? 

 

DR MITCHELL:   No, thank you, sir. 20 

 

SJH:   Ms Dawson? 

 

  [11.30 am] 

 25 

MS DAWSON:   No, thank you. 

 

SJH:   Judge? 

 

JUDGE HASSAN:   Mr Jenkins, in answering questions of your counsel about 30 

certificates of compliance, you commented that when you asked the 

planners at the Council involved there was agreement that it was no 

less onerous than resource consent and then you went on to say in 

terms of assessment of affects, if I was to tell you, as your counsel 

could, that when you apply for a certificate of appliance, the Council 35 

has no jurisdiction to accept conditions around affects, they simply 

must certify whether your activity complies with the Plan or it does not.  

Are you concerned that the Council is still insisting on assessment of 

affects information rather than information around your activity itself? 

 40 

MR JENKINS:   In that case, yes, my activity is clear, I am simply wishing to 

establish a floor level.  There will be other reasons to follow for the 

resource consent typically being recession plans or setbacks or a 

number of other issues, they will be dealt with, but in terms, where any 

purpose behind a certificate of compliance would be to establish the 45 

required level and then draw a line in the sand, not move away from it, 
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I would be concerned the Council were shrouding it with more, the 

assessments, they are time consuming. 

 

JUDGE HASSAN:   Yes, to the extent that it is an issue, I would encourage 

your counsel to have a look at this matter and test whether or not the 5 

Council’s practices are valid or otherwise in asking for any more than 

what the Act allows them to ask for.  The other matter I wanted to ask 

you about was about recession planes and it is not your evidence but 

you referred to Rocking Horse Road as an example which I think you 

said needed to be lifted by 1.3 metres.   10 

 

MR JENKINS:   Heron Place, just a kilometre along the way was the property 

that I mentioned of 1,300.   

 

JUDGE HASSAN:   Yes.  Do you have any experience of, I asked a question, 15 

you might recall, this morning around recession planes on the 

apartment building.  Are you able to give us any further assistance on 

the issues you encounter with recession planes in getting floor levels 

right? 

 20 

MR JENKINS:   I do, we have a property at Barrington Street where through 

recession planes we have required considerable redesign, coved 

ceilings being contested by the home owner, eventually agreed and 

signed off, it just meant for some considerable delay.  Other properties 

like 106 Rocking Horse Road, where again a two story property close 25 

to a boundary, certainly closer than 1.8 setback with previous 

permission to be in that location has not just been a simple extended up 

for the new FMA floor levels at 11.8, and so there is a “skinnying up”, 

to coin a phrase, a change of footprint necessary to try and operate 

within recession plane and other planning matters.   30 

 

 We find the designer is often wishing to come back and verify whether 

he can or cannot be progressing a certain type of design as might then 

require resource consent and a hiatus or a extending of the design 

procurement period in order to secure approval through Council and 35 

recession planes are typically the reason for it used. 

 

JUDGE HASSAN:   So am I right to understand that in your case what tends to 

happen is you simply try to bring it in with the requirements of the Plan 

rather than test what the true effects of intrusion would be? 40 

 

MR JENKINS:   We do.  A simpler, quicker more efficient way and I might 

say before you could get the wheelbarrow down the side of the house, 

we can convince the home owner that it is quite big to be able to get a 

trailer down the side and we really dragged in into the middle of the 45 
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property with their approval that is preferable and we can continue to 

move forward. 

 

  [11.35 am] 

 5 

JUDGE HASSAN:   Thank you, very much. 

 

SJH:   Anything from that, Mr Winchester? 

 

MR WINCHESTER:   No, thank you, sir. 10 

 

SJH:   Mr Chapman? 

 

MR CHAPMAN:   Just one point, sir, and it is probably, the best answer from 

me is as Mr Fowler had, I have also been involved in a similar issue 15 

with recession plane, not for this client, sir, where as a result of a floor 

level increase there was a piercing through a recession plane which, 

somewhat unusually probably, the Council set up a meeting with both 

neighbours affectively to try and work out whether the Council could 

make its decision about notification of the application on a non-notified 20 

basis or not.   

 

 So at that meeting, rather than consent process hearing, the applicant 

was forced to obviously prepare full shade diagrams, the two 

neighbours made submissions into it and so whilst it was not called a 25 

resource consent hearing process, I can tell you it was very similar in 

terms of the onus that was required for, in this case, I think the piercing 

was something like 0.3 of a metre.   

 

JUDGE HASSAN:  Yes, thank you, Mr Chapman. 30 

 

SJH:   Thank you, Mr Jenkins, you may stand down. 

 

<THE WITNESS WITHDREW [11.36 am] 

 35 

SJH:   Now, Mr Nixon, the next witness, I think. 

 

MR FOWLER:   Thank you, sir.  Just while Mr Nixon takes the stand, your 

Honour, if I could just draw your attention to a memorandum that I 

filed yesterday afternoon. 40 

 

SJH:   With the amended appendix A?  We have not had a great deal of time to 

consider it but we do have it, thank you. 
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MR FOWLER:   Some directional guidance from your Honour would be of 

assistance.  Would you like me to have that produced as an exhibit or 

simply add it to Mr Nixon’s evidence? 

 

SJH:   I think it is probably better that we produce it as an exhibit.   5 

 

MR FOWLER:   Certainly, I will do that, thank you. 

 

<MR NIXON, sworn [11.37 am] 

 10 

<EXAMINATION BY MR FOWLER [11.37 am] 

 

MR FOWLER:   Mr Nixon, you have filed a written statement of your 

evidence prior to today. 

 15 

MR NIXON:   I have. 

 

MR FOWLER:   And you confirm that your name, occupation and 

qualifications are as stated in that statement of evidence? 

 20 

MR NIXON:   I do. 

 

MR FOWLER:   And you confirm that your evidence has been prepared in 

accord with the Code of Conduct for Experts under the Environment 

Court practice (INDISTINCT 3.17)? 25 

 

MR NIXON:   I do. 

 

MR FOWLER:   Would you please remain and provide a summary of your 

evidence for the Panel. 30 

 

MR NIXON:   Good morning.  The first comment I would make is that the 

evidence I presented does not represent a frontal assault on the 

provisions of the protection provisions the Council is trying to achieve.  

We are looking here at essentially process provisions that enable the 35 

operation of the rules to work more effectively, particularly during 

what will essentially be a short two to three year process while the 

rebuild is being undertaken.   

 

 There were essentially six issues that came through the submissions 40 

which I have addressed, a number of these are not contentious.  The 

first one, however, is the need for a transitional, provisional or 

grandfather clause which I imagine the Panel is now recently familiar 

with, but essentially it is to avoid a situation where a project which has 

been commenced prior to the date that the new rules will come into 45 

force is put into a position where it has to be basically either started 
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again or resource consent applied for because it is no longer in 

accordance with the provisions of the new rules, which could involve 

quite a lengthy redesign process.  It is not the increase in floor level 

which is going to be the costly process so much as to the process of 

going back through the redesign phase all over again.   5 

 

 There is another factor which I think is important here and that is the 

spectrum of the situation where people who have been waiting perhaps 

four years to move into a new dwelling, obviously what has been a 

stressful period, might be faced with a scenario where they would be 10 

told that instead of moving into their new house on, say, April the 1st, 

they’ll be moving in to it sometime in December or January the 

following year, which I think is an important factor that needs to be 

kept in mind. 

 15 

  [11.40 am] 

 

 The need for a grandfather clause was agreed quite early on in the 

caucusing process that was held back in January. The Council 

subsequently moved away from that to some extent, suggesting a 20 

Certificate of Compliance regime which could be difficult for a number 

of people, quite apart from the fact that there’s a relatively cumbersome 

process, because the Council will, in my experience anyway, require 

evidence that whatever was proposed complied with all and every rule 

in the plan, so it’s not something which I think can be tucked into being 25 

a fairly simple process and I would agree with the observation that was 

made previously that it’s not too dissimilar to actually applying for a 

resource consent. 

 

 The second issue concerned what’s been called the “egg white area”, 30 

the egg, the area outside the overlay area of the (INDISTINCT 1.21).  

A number of things, a number of possibilities we looked at there, one 

early on in the process was to extend the area covered by the overlay 

itself, because Council modelling in areas like Flockton Basin, for 

example, had become reasonably advanced, but as I understand through 35 

Council evidence, they are certainly reluctant at this point to extend the 

area covered by the overlay, or, however, I do understand that that is 

the Council’s ultimate intention that effectively the entire FLFMA will, 

within a matter of a few years have a fixed floor level in it in the same 

way that the overlay currently has. 40 

 

 The primary issue of concern is timing and that is when a floor level 

needs to be established, and I think the Panel has heard clear evidence 

that if that’s left to the building consent stage, that is just simply far too 

late in the design process to be setting a floor level.  It needs to be at, 45 

early on in the stage, normally at the time that a PIM is applied for, but 
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in the case of some complex commercial projects, commercial 

industrial projects for example it may even precede the time that a PIM 

is applied for in some instances because of the complexity of the design 

process. 

 5 

 The third issue raised in my evidence, which I don’t think has been 

talked about so far is I have suggested it would be helpful to add a 

couple of clauses to policy 5.3.4, which is a policy that concerns flood 

damage mitigation.  Now, depending on what is ultimately decided 

through this process, I think it would be helpful, in my opinion, to have 10 

two process provisions which recognise the grandfathering provision 

and one which also recognised the need for a streamlined consent 

process. That will be particularly the case if the restricted discretionary 

activity regime were to continue. 

 15 

 The fourth one was that the need for streamlined processes, for reasons 

of obvious consistency that should apply in commercial and industrial 

zones, as well as in the residential zones, I think that was also accepted 

in principle through the caucusing process so it wasn’t contentious in 

itself. 20 

 

 Just make the point at this stage that it may also potentially apply to 

some other zones that might come through phase two of the review 

process as well. 

 25 

 The fifth one was a relatively minor point, which related to rule 5.8.1.1, 

to ensure that the exception from the rules relating to filling also 

applied to excavation that was accepted in caucusing and has been 

accepted by the Council, so there should not be any issue with that one. 

 30 

 And the last one concerns recession plains, which is the one that for, 

I’m not entirely certain why, but that has proved to be the most difficult 

one to resolve. To me the primary issue there is the effects on, 

potentially on the environment, or on a neighbour of a recession plain 

breach caused by the need to raise the floor level, there’s going to be 35 

exactly the same inside the overlay as it is outside the overlay, as the 

Panel is probably aware the Council is offering an exemption which is 

confined purely to the height increase that can be attributed to raising 

floor levels within the overlay, but not outside it, and in my view, a 

consistent approach needs to be taken across the whole FLFMA. 40 

 

  [11.45 am] 

 

 So that’s basically, I think that summarises my evidence. 

 45 

SJH:   Thank you. 
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MR FOWLER:  Mr Nixon, a question of clarification in relation to your 

evidence regarding excavations, and you mentioned that – and I am 

here referring to your paragraph 38 of your evidence – you mentioned 

there was an agreement between the Council and Southern Response on 5 

that point.  However, your evidence goes on, mentions that there is still 

an anomaly with respect to the treatment of excavation in the overlay 

and the area outside the overlay – am I reading your evidence 

correctly? 

 10 

MR NIXON:   Well the rules are relatively complex but my recollection was 

the time of caucusing in the commercial industrial area it did provide 

for both filling and excavation to be excluded, but in the residential it 

didn’t provide for filling and excavation, it only provided for filling but 

it was agreed that it needed to also apply within the residential area. 15 

 

MR FOWLER:  Yes.  Is that within all of the FLFMA or does it relate at the 

moment only to the fixed overlay area of the FLFMA? 

 

MR NIXON:   I think it may only relate to the fixed overlay area.  In any event, 20 

it should apply across the board whether it is within the overlay area or 

outside it.   

 

MR FOWLER:   And why do you say that? 

 25 

MR NIXON:  Well, as part of setting foundation levels for buildings, it is 

sometimes necessary to undertake excavation as well as filling, so it is 

an important provision that needs to be there, and in fact a similar 

provision exists under the operative plan.   

 30 

MR FOWLER:  Thank you.  Since the lodgement of the evidence, have you 

considered the Panel’s decision on Strategic Directions? 

 

MR NIXON:   Yes, I have. 

 35 

MR FOWLER:  And have you considered the minute concerning aspects of 

Natural Hazards that has been issued by the Panel? 

 

MR NIXON:   I am aware – I have looked at the minute that was issued by the 

panel on 27 February, and in particular clauses 4 and 5 of that minute.   40 

 

MR FOWLER:   Do you have any comments to those clauses? 

 

MR NIXON:   Having read them, what I decided to do was explore the options 

of a certification option to see if it would be possible to come up with 45 

provisions that would be workable within a permitted activity regime, 
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and that has basically led to the preparation of appendix A, which I 

understand has been circulated.   

 

MR FOWLER:   And do you have a copy of that with you? 

 5 

MR NIXON:   Yes, I do.   

 

MR FOWLER:   And is that entitled “Amended Appendix A of 3 May 2015”? 

 

MR NIXON:   Yes.   10 

 

MR FOWLER:   Your Honour, I would like to produce this document as an 

exhibit please.   

 

SJH:   16, thank you.   15 

 

EXHIBIT #16 - AMENDED APPENDIX A OF 3 MAY 2015 PRODUCED 

BY MR FOWLER 

 

MR FOWLER:   Thank you, your Honour. And looking now at that exhibit 16, 20 

can you explain to the Panel the changes that you have made to provide 

a possible permitted activity regime that you have discussed in your 

evidence.   

 

MR NIXON:   Yes.  I have to emphasise this was done in a fairly compressed 25 

timeframe and the rules are quite difficult to manipulate.  But what I 

have attempted to do through that process is add a permitted activity 

certification option for residential and commercial/industrial zones 

respectively, for both new buildings and additions to buildings.   

 30 

 So what it would require is the Council, upon request, to provide a 

certificate specifying a required floor level within 20 working days.  

Now obviously this can’t have the status of an application, because if it 

is a permitted activity there isn’t such a thing as an application per se.  

Now that certification could be sought typically at the PIM stage but it 35 

could be earlier for some projects.   

 

 It would require an applicant to provide the property address and a 

legal description, and the purpose of that enquiry for the certification 

would be purely to establish a floor level.  It is not to signal compliance 40 

with any other rules in the plan.   

 

 Now if an applicant elected not to comply with floor levels, although I 

would have thought that was a fairly rare circumstance, and from 

talking to the insurance clients I am representing it doesn’t happen very 45 
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often, then they did not elect to simply go through the restricted 

discretionary activity process. 

 

  [11.50 am] 

 5 

MR FOWLER: Are there any other comments you would like to make 

regarding your amended appendix A, Mr Nixon? 

 

MR NIXON:   No, I think at this stage it covers the main points. 

 10 

MR FOWLER: Thank you, would you remain and answer any questions 

please? 

 

SJH:  Ms Walsh, this is a joint witness with your client’s Ngai Tahu in 

progress, are there any matters you wish to raise before we go through 15 

cross-examination? 

 

MS WALSH:   No, sir. 

 

SJH:   Thank you. 20 

 

MR CHAPMAN:   Neither for me, sir. 

 

SJH:   Mr Winchester? 

 25 

<CROSS-EXAMINATION BY MR WINCHESTER  [11.51 am] 

 

MR WINCHESTER: Good morning, Mr Nixon. Now, thank you for the 

updated appendix of rules. I am just going to work through some 

concepts based on your proposed permitted activity rule for floor levels 30 

and you have talked about certification and the ability to obtain a 

certificate and in terms of the questions I have asked other witnesses 

this morning, do you have any concern about the Council producing 

that certificate by running the model? 

 35 

MR NIXON:  No, I think it is a workable means of, I mean the Council can 

produce a typical probably simple one page form which will provide 

for certification.  I cannot see any obvious problems with it.  I accept it 

is not perhaps a typical way that we have dealt with these issues in the 

traditional district scheme sense, or district plan sense, but I think it is a 40 

provision that would provide sufficient certainty to enable it to operate 

as a permitted activity standard provision. 

 

 It is a concern I have and I understand what Ms Carter has been saying 

is you do not want a kind of a process that would result in innumerably 45 

different answers to the same questions, I am really alive to that 
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consideration but I think at any point in time a Council engineer or 

anybody appointed by or accepted by the Council can set a level.  That 

would be a consistent level which would apply from a model that the 

Council would be implementing at that stage in time. 

 5 

MR WINCHESTER:  Yes, so in terms of a permitted activity rule and its key 

elements, the key element is a floor level which is fixed above the one 

in 200 year flood level? 

 

MR NIXON:   Yes. 10 

 

MR WINCHESTER:   So that is a given in terms of to be permitted? 

 

MR NIXON:   Absolutely. 

 15 

MR WINCHESTER:   Yes, and it would be the fact of a certificate certifying a 

level which is a standard or a condition of that permitted activity rule? 

 

MR NIXON:   Yes, it would basically certify that the activity has a floor level 

which complies with what is required under the rule.  Now if one looks 20 

at the rule say P1 under P2A activity specific standards the standard 

that is required to comply with is the one in 200 year rainfall event, the 

one in 20 year tidal event, the one metre sea level rise provision.   

 

 I have given some thought to the operation of a rule like that and to 25 

some extent it is a bit analogous to a noise rule where somebody in 

advance will not necessarily know whether they can comply, say like 

for a preschool they may not know if their noise level will meet the 50 

dBA Leq you have got to go away and somebody has to do an exercise to 

determine that so while I am not claiming it is an identical process it is 30 

broadly similar and I would see it working on that kind of basis. 

 

MR WINCHESTER: Yes, and again just back to it is the fact of the 

certification and that certification being in force or valid as being a 

critical step to establish a permitted activity statement? 35 

 

MR NIXON:   Yes. 

 

MR WINCHESTER:  Yes, thank you.  You heard my questions this morning 

about the lifespan of certification? 40 

 

MR NIXON:   I did. 

 

MR WINCHESTER: Yes, and you understand that there is a concern that 

fixing a floor level at a particular point in time, say certifying it and for 45 

that certification to have enduring effect or a quite lengthy lifespan may 
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result in a perverse outcome in that the model changes and the floor 

level changes, do you understand that? 

 

MR NIXON:   Yes, yes I do. 

 5 

MR WINCHESTER:   To the extent and use the number that a certificate could 

have a lifespan of 12 months to account for that concern, could you 

envisage an approach to drafting a rule whereby it was a fact of the 

certificate at a particular point in time that established permitted status, 

for example if you had a live certificate at the time that building 10 

consent was applied for you would have permitted status. 

 

  [11.55 am] 

 

MR NIXON:   Yes, I agree in principle with the concept of like a sunset clause, 15 

which I think is what you are suggesting - - - 

 

MR WINCHESTER:   Yes. 

 

MR NIXON:   - - - so people cannot just rely on for ever and a day.  During the 20 

caucusing process I think a date of April 2018 was suggested.  I heard 

your questions previously that suggested a year.  Now, I do not think I 

am probably equipped to best answer that because a year might be 

appropriate.  But say if it was a complex multi-unit residential 

development or a commercial industrial, whether a year would be 25 

enough for that I just do not know.  I think that would need to be – so 

while I am not disagreeing with you in principal, I think you need to 

think about how that might need to be refined.  

 

MR WINCHESTER:   No, that is fine.  I appreciate that, but I am really 30 

approaching it from a rule construction point of view and what might 

work in terms of giving certainty and validity while at the same time 

addressing any concern about an unduly long life of a certification.   

 

MR NIXON:   Yes, I understand the principle you are trying to - - - 35 

 

MR WINCHESTER:   Yes, thank you.  Now, you have suggested as part of 

rule that it should be sufficient at any stage to simply supply the 

Council with an address and a legal description in order to obtain a 

certificate, that is your evidence? 40 

 

MR NIXON:   That is correct, also qualified by the fact that the certificate 

should specify that the granting of that certificate does not imply in any 

way that you comply with other rules in the Plan. 

 45 
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MR WINCHESTER:   Yes, understood.  And are you aware of the basic 

information requirements for a PIM, a Project Information Memory? 

 

MR NIXON:   Yes, I am. 

 5 

MR WINCHESTER:   And you would accept that it is not as simple as turning 

up with an address? 

 

MR NIXON:   Absolutely, yes, I do understand that. 

 10 

MR WINCHESTER:   Yes.  And so to the extent that it seems to be the 

position of the insurance companies that they are comfortable attaining 

a certificate at the PIM stage, could your approach be modified such 

that it is the required level of PIM information that enables you to get a 

certificate? 15 

 

MR NIXON:   I have not turned my mind to that specifically.  I guess a 

concern I would have with that is that – I am seeing it sort of as a 

parallel but separate process with certification because it would depend, 

without looking at the PIM requirements, having them in front of me, I 20 

guess a concern would be is that Council officers have in past, would 

come along and say “well, what are you going to comply with – height, 

recession planes, coverage” or any rules that might apply.  I guess that 

is my only concern with accepting that principle. 

 25 

MR WINCHESTER:   Well certainly, but that happens as a matter of course in 

any event, does it not.  So what we are actually trying to do is set a 

floor level for an activity, so surely we need to have an activity rather 

than simply just a conceptual floor level.  We need to know, at least 

roughly, what it is we are setting a floor level for? 30 

 

MR NIXON:   Well, yes, but I think we have that, because I am taking that 

simply from what is on the Council’s list at – under the column headed 

“activity” which is either building – the activity defined is “new 

building” or “addition to existing building”, so that’ is the activity in 35 

my mind.  Certainly a floor level is not an activity, but a new building 

or a building extension is an activity. 

 

MR WINCHESTER:   Yes, but does that not, the corollary of that Mr Nixon, is 

that if that is the activity then surely it should not be much of a burden 40 

to approach the Council at PIM stage, at least at conceptual design, and 

to say what is our floor level? 

 

MR NIXON:   Yes, it may be for some additional information being required, 

but they do not want it turning into an expectation that the final design 45 
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plans submitted of a building permit standard, because that would 

basically get us back into the same loop that we were in before.   

 

MR WINCHESTER:   Yes, but that is never the case for PIM though, is it? 

 5 

MR NIXON:   Again, from experience, the Council can – well Council officers 

- I am talking here about the administration arm of the Council, is they 

can be quite emphatic in the degree of detail they require.  I am sorry I 

sound cautious about this, but that has to be the answer I would give. 

 10 

MR WINCHESTER:   Thank you.  I just want to turn to recession planes and 

this issue of consistency within the two areas of the FLFMA.  

Accepting your evidence that it is desirable for consistency whether 

there is either an exemption or there is not, would there be any benefit 

from your perspective in, if there was no exemption for recession plans, 15 

that being dealt with specifically on a non-notified basis? 

 

  [12.00 pm] 

 

MR NIXON:   Well that would put everybody in the FLFMA in a notification 20 

– in a resource consent scenario, I do not know that anybody has 

actually sought that or whether it is actually scoped to sort of now 

extend that over the overlay area, that would be my first concern I 

would have. But to me the situation you have got with possible breach 

of recession planes, is one that the applicant is forced into through no 25 

fault of their own. I think the Council were quite right to provide an 

exemption within the overlay area. 

 

 And I think looking at it from the perspective of the Statement of 

Expectations and given the unique situation we are in, in Christchurch 30 

with the rebuild, I think the exemption should logically extend over the 

entire FLFMA. 

 

MR WINCHESTER:   And just from the perspective of impact on amenity and 

thinking about impacts on third parties, that is still a relevant 35 

consideration, is it not? 

 

MR NIXON:   It is, but bear in mind that the Council has accepted that within 

the overlay that is an issue they are prepared to explore - a level of 

effects they are prepared to accept. 40 

 

MR WINCHESTER:   Yes. Bearing in mind that answer, do you think there 

could be by way of middle ground, some maximum extent of additional 

broach or piercing of the recession plane that could be provided for in 

terms of that exemption? 45 
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MR NIXON:   Again it is not something I have actually turned my mind to, but 

a cautious possibly would be my answer to that. 

 

MR WINCHESTER:   Thank you. And finally on the grandfathering rule that 

you have suggested, now you have heard the questions this morning as 5 

to whether that your grandfather a one in 50 year floor level or a one in 

200 year floor level, it could quite equally grandfather a one in 200 

year floor level if that was the design? 

 

MR NIXON:   If that – yes, if that were possible I think that would be 10 

desirable, rather than relying on the 50 year level. I actually did turn 

my mind to that quite a lot earlier in this process. Perhaps I was being 

unkind to my Council colleagues, my initial reaction to that was, “Well, 

the Council would probably come back and say we have got no legal 

authority to oppose anything more than 50 years”, but if there is a 15 

feeling that it should be 200 years and I had understood up until now 

that in most cases the insurance companies are encouraging people to 

build to 200 anyway, if for no other reason it is in their interest to do so 

for reasons of insurability, but that was actually already happening to a 

large extent. 20 

 

MR WINCHESTER:   Yes. 

 

MR NIXON:   But I heard the questioning this morning on that subject and I 

think that would be good. 25 

 

MR WINCHESTER:   Yes. And in thinking about a grandfathering rule which 

would of course was be a part of the Replacement District Plan, where 

Replacement District Plan has to give effect to the RPS, does it not? 

 30 

MR NIXON:   It does, yes, somewhere at that, that is policy 11.3.2. 

 

MR WINCHESTER:   And so, a grandfathering rule which used the one in 200 

year floor level as it is permissioned, would be better in giving effect to 

policy 11.3.2 than a one in 50 floor level, would it not? 35 

 

MR NIXON:   It would be better. Again, having thought about that, it would 

seem – I think there are two things to look at here, the number of – the 

25,000 properties in the FLFMA, so the number that are going to be in 

this sort of situation where you got a 50 year level that might be locked 40 

in, is going to be probably less than 2 percent of the total, so it is quite 

small. 

 

 The other thing which I think could provide comfort to everybody is 

that, policy in the RPS calls for a 200 year AP with provision for sea 45 

level rise. The Council have given effect to that but they have also 
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added additional provisions such as 400 millimetres free board and the 

20 year tidal event and a 20 year rain fall event, so it does provide a 

high degree of comfort anyway, it is a very conservative standard. 

 

 With that said, I agree with your overall proposition that if a two – if 5 

there is a mechanism that enables a 200 year level to be set in the 

interim, then that will certainly have my support. 

 

MR WINCHESTER:   Thank you. Thank you, Mr Nixon. 

 10 

SJH:   Any re-examination? 

 

MR FOWLER:   None from myself. 

 

<CROSS-EXAMINATION BY MS WALSH [12.05 pm] 15 

 

MS WALSH:  Just in relation to Mr Winchester’s questions as to trying to lock 

in a timeframe in which an applicant should apply for a certification, 

and the suggestion is that it could be tied to the PIM stage, so just 

thinking of those questions and just focusing for a moment on 20 

commercial and industrial projects and not residential rebuilds, and you 

would’ve had a lot of experience with large commercial projects, and 

drawing on that experience, in your view at what stage during the 

design process, having worked with those developers, would it be 

desirable to lock in the floor level for such projects? 25 

 

MR NIXON:   For larger more complex proposals it certainly couldn’t – well, 

the very latest time would be around about the PIM period, but in some 

cases it would be before that, simply because of the complexity of the 

project and the nature of the building activities involved, so I am aware 30 

that issues of floor levels often have to be determined quite or very 

early in the process of those sort of activities. 

 

MS WALSH:   Thank you. No further questions.  

 35 

SJH:   Mr Chapman? 

 

<CROSS-EXAMINATION BY MR CHAPMAN [12.06 pm] 

 

MR CHAPMAN:  Mr Nixon, you were asked a series of questions about the 40 

level of information for certification, and I am wondering if one knew 

more about the type of build at the address and legal description, would 

that influence, in your view, the determination of a different one in 200 

year height limit for that site? 

 45 

MR NIXON:   I am not sure I fully understand what you’re asking? 
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MR CHAPMAN:   I will simplify it. If one knew for example the location of 

where the dwelling was to be built on the site, would that influence in 

any way the one in 200 year level for the site? 

 5 

MR NIXON:  Well, if you know there’s going to be a building on that site, 

which will have some form of site coverage, some form of height, 

matters of that nature, I don’t think it actually makes a great deal of 

difference really. 

 10 

MR CHAPMAN:  Does it may any difference whether it’s two storied, one 

storied? 

 

MR NIXON:   Well, you’ve still got a floor level whether it’s one storey or 10 

storeys which is vulnerable to flooding, so I don’t see that it should 15 

make any real significant difference. 

 

MR CHAPMAN:  There’s no other information that you’re aware of other than 

the address which would lead to a different height level being produced 

for a particular address? 20 

 

MR NIXON:   Well, slight variation on that, an address and a legal description 

and perhaps in the case of a complex site, a plan of the site. 

 

MR CHAPMAN:   Thank you.  25 

 

SJH:   Dr Mitchell? 

 

MS MOORE:   Sir, I just had some questions. 

 30 

SJH:   Sorry, Ms Moore, I overlooked you, my apologies. 

 

<CROSS-EXAMINATION BY MS MOORE [12.13 pm] 

 

MS MOORE:   Good afternoon, Mr Nixon. 35 

 

MR NIXON:   Afternoon. 

 

MS MOORE:   So you have sought an amendment to policy 5.3.4 to provide an 

interim exception to the minimum floor levels based on 40 

grandfathering? 

 

MR NIXON:   Yes, and also the need for a streamlined process, which there’s 

obviously been a lot of questioning about this morning. 

 45 
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MS MOORE:   Yes, thank you. I’d just like to ask your opinion as an expert 

planning witness on possible other exemptions to policy 5.3.4, and I 

understand you are familiar with policy 11.3.2 of the RPS? 

 

MR NIXON:   Yes, I am. 5 

 

MS MOORE:   Could we have that brought back up on the screen please? I’d 

just like to refer you to subparagraphs 1 and 2 of that policy.  

 

MR NIXON:   Yes. 10 

 

MS MOORE:   If we could possibly zoom in on this? Could you please refer to 

exhibit 2, which should be behind you on the desk, which is the version 

of the proposal with the Crown’s tracked changes, it should be one of 

those documents. 15 

 

SJH:   It’s on the screen in front of you, Mr Nixon, or it was. 

 

MS MOORE:  Sorry, that was policy 5.3.4. So the Crown’s changes are 

highlighted in yellow, would you accept that these proposed additions 20 

would be one way to provide for the extensions in subparagraph 1 and 

2 of the RPS, which was – unless the subdivision use for development 

is of a type that is not likely to suffer material damage in an inundation 

event or is ancillary or incidental to the main development. 

 25 

MR NIXON:   I may have misunderstood your question, you’re asking whether 

the suggested amendments I have made are effectively covered by the 

amendment you’ve just put in front of me? 

 

  [12.10 pm] 30 

 

MS MOORE:   No, I am just asking whether, putting aside your suggested 

amendment, whether the Crown’s suggested amendments would be one 

way to provide for those exemptions in subparagraphs 1 and 2, and in 

addition perhaps to your suggested amendment? 35 

 

MR NIXON:  My having responding on the hoof as it were, I think my reaction 

to that would be, it would – I don’t have any issues with 5.2.4(a) as put 

in front of me there. My preference remains that the additional clauses 

that I have suggested be added - - -  40 

 

MS MOORE:   Yes, that is, yes, understood. 

 

MR NIXON:   Yes. 

 45 
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SJH:   What the question is trying to seek, are you happy that 5.3.4 picks up 

11.3.2(1) and (2) exemptions for that falling under that are likely to 

suffer material damage? 

 

MR NIXON:   Yes. 5 

 

SJH:   Do you want to see those clauses again? 

 

MR NIXON:  Yes, I might if you would not mind – you know more – the 

wording that is being put in is obviously more in line with sub clause 1 10 

of 11.3.2 so, yes. 

 

MS MOORE:  Thank you, so you would accept that those proposed – that 

proposed wording would better give effect to the RPS than without 

those amendments? 15 

 

MR NIXON:   Yes, because it is more consistent with the wording in it. 

 

MS MOORE:   Okay, thank you, Mr Nixon, and thank you, sir. 

 20 

SJH:   Sorry, any re-examination from those - - -  

 

MR FOWLER:   None, sir. 

 

MS WALSH:   No, sir. 25 

 

SJH:   Thank you. Dr Mitchell? 

 

DR MITCHELL:   Thank you, sir. Good morning, Mr Nixon. 

 30 

MR NIXON:   Good morning. 

 

DR MITCHELL:  Just, I want to ask you just one specific question about your 

proposed permitted activity rule, now I just want to explore another 

concept with you, but look, dealing with your permitted activity rule 35 

that one that is on the screen now and we have not had much time with 

this and, the only thing that occurs to me is, a matter of detail and it is 

in that first clause which says “repeat upon receipt of information 

within 20 working days”, isn’t that making compliance with that rule 

dependent on the Council taking a particular action and as such, 40 

probably not a suitable rule for inclusion in the plan as worded that 

way? 

 

MR NIXON:   The reason why the 20 working days was added was, we wanted 

to avoid a situation where certification was sought and the Council 45 

might be going, as it does, is going to an ongoing upgrading of its 
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modelling process, and the whole thing ended up sort of being strung 

out over a considerably longer period of time. I mean it may be 

possible to provide the information on the very day that certification is 

required, but it was simply an insurance policy – no pun intended – for 

the, for applicants to know that within a specified time they would get 5 

an answer. 

 

DR MITCHELL:  But can a rule specify that the Council must reply to a 

request within a certain period of time, now I think that is the nub of 

my question. 10 

 

MR NIXON:  Yes, it is a good question because, in terms of the way, I guess 

we as planners are traditionally interpreted rule drafting and plan 

drafting generally, it operates within a very tight and legal parameters, 

so I would accept that that is a grey area, but of course in the absence 15 

of it, it will have got - - -  

 

DR MITCHELL:   All right, no that is fine - - -  

 

MR NIXON:   - - - rectified. 20 

 

DR MITCHELL:   - - - thank you, that is helpful. I just want to now, given that 

you have helpfully suggested that permitted activity rule or two rules, 

we have had this concept before of there being, “A yoke and the 

white”, but in terms of these rules – at the risk of being a bit flippant – 25 

we have sort of made an omelette in the sense that we have got a rule 

that applies to both of these areas now, and it is the same rule, and all 

that happens is that, one says “that you must meet a specific standard 

inside the fixed floor area” and that is on the basis that there is a 

modelled result that exists with that site, and the second one says 30 

exactly the same rule, except that it has to be certified - - -  

 

MR NIXON:   Mm. 

 

DR MITCHELL:  - - - and it occurs to me, at least conceptually, that the 35 

boundary between the fixed floor area and the wider FLFMA, as it has 

been explained to us, is simply on the basis of model certainty and how 

robust the models in those areas are, and you can ring the Council up 

within the yoke and they will give you a number.  It might need to be 

interrogated a little bit more outside that zone. 40 

 

  [12.15 pm] 

 

 What do you think from a planning point of view of the proposition 

that says there is no fixed floor area as distinct from the FLFMA, and 45 

there is simply an FLFMA that says the council must certify a 
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minimum floor area anywhere within that area on the basis of that 

criteria or those criteria, and have the mapping essentially being 

nothing more than an outer rim of land that is considered to be flood 

prone. 

 5 

MR NIXON:   That is certainly very attractive on the point of view of 

simplicity and readability of the Plan. Thinking about would there be 

any issues or any problems with that.  It would depend very much on 

the certification model obviously if the Panel found favour with the 

certification model.   10 

 

 It would certainly need to have a certification based model for your 

suggestion to have effect because in order to achieve the necessary 

certainty, we would not want to have a resource consent application 

type scenario like a restricted discretionary over the whole FLFMA 15 

because that would be a huge step backwards. 

 

 If it could be achieved within the permitted activity certification 

framework then my initial off the top of my head reaction is yes, it is an 

attractive idea. 20 

 

DR MITCHELL:   Could you explain to me then in terms of the actual 

permitted activity rule that applies within the fixed floor area, so you 

are in the yolk rather than the white.  What is the process that you 

would go through in getting a certificate of compliance from the 25 

council in terms of rule P1? 

 

MR NIXON:   Rule P1 is the one within the overlay and basically what 

happens is the Council has a systems out within the organisation where 

you can basically just call up a level and it will refer, and it is based on 30 

a particular model and a version of a model.  It might be whatever they 

called it, the Sumner 5 version 3 or whatever it is and it just gives you a 

level and in as much as operates in exactly the same way say as a high 

rule which might say eight metres in maximum height.  You know you 

are either going to meet it or you are not, simple as that. 35 

 

DR MITCHELL:   What would they do under permitted rule, proposed rule 

P1A? 

 

MR NIXON:   Exactly the same, the only difference will be is in the life of rule 40 

P1A and P2A there will be some changes in levels. So if say you 

started a project say this year and you got a level set you would be 

completing it under that level.  If you started a project next year in the 

egg white area, you might have a different level even if your house was 

next door.   45 
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 Provided it did not change during the life of that particular project they 

are otherwise identical, but that would be the difference.  There would 

be different levels set as those two to three years rolled on. 

 

DR MITCHELL:   Do you think that in terms of resilience of the city as long 5 

as you had the certainty around when you started your project you 

knew what the level was and that is what you completed it on.  If new 

information becomes available that says actually the floor level in this 

particular area, even though it is in the yolk needs to be a little bit 

higher and you have not actually started the design process does it not 10 

make more sense to allow that level to rise in that way? 

 

MR NIXON:   Yes, in some respects from an administration point of view 

because within the yolk once the rules become operative if the Council 

wanted to change the level, well as I understand it, they would have to 15 

change the model or the version of the model and that could not be 

done except by way of a variation, which is never a very attractive 

prospect to the Council or any Council for that matter because 

variations have the habit of focusing in people’s minds much more than 

a general review does, because it provides a much more, if I could put 20 

it, obvious target for people to aim at. 

 

 People tend to react more to variations which are highly specific and 

out there than they do to overall reviews so there would be a significant 

advantage in some ways of being able to avoid that scenario and have a 25 

more flexible regime. 

 

DR MITCHELL:   All right, thank you, thank you, Mr Nixon, thank you sir. 

 

SJH:   Ms Dawson? 30 

 

MS DAWSON:   Thank you, good afternoon, Mr Nixon. 

 

MR NIXON:   Good afternoon. 

 35 

MS DAWSON:   Just a couple of questions thank you.  Looking at this 

permitted activity rule that Dr Mitchell has just been talking to you 

about and just making sure that I understand how it would operate, the 

right hand column is a standard so as it is for P1, the standard would, if 

you could just scroll it up to the top of P1, the standard applies to the 40 

building or the additions to building in this case, and so what the 

standard is, is the minimum floor level. 
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  [12.20 pm] 

 

MR NIXON:   Yes. 

 

MS DAWSON:   So it would need to say something like “the minimum floor 5 

level shall be, as certified by the Council in accordance with the 

following process” which is what you have set out, and maybe in 

answer to, in response to the questions Mr Winchester has put to you, 

provided that that certificate was issued within the last 24 months or 12 

months or whatever from the time that the building was being erected.  10 

Is that how you see it? 

 

MR NIXON:   Yes.   

 

MS DAWSON:   So it is establishing the standard for the floor level through 15 

that process? 

 

MR NIXON:   Yes, that is right.   

 

MS DAWSON:   Now you said that the setting of a floor level is not an activity 20 

for which consent can be granted, or a permitted activity can be 

identified.  You said that is the building or the addition to the building?   

 

MR NIXON:   Yes, the activity is the building, so it is setting the floor level for 

the building, which is the activity.   25 

 

MS DAWSON:   So are you satisfied that all the rules, the ones that are already 

in the Proposed Plan and the ones that you have suggested, do not veer 

into that area where they are actually looking to consent a floor level as 

opposed to the building.  And I am thinking RD2 and 4, I think they 30 

are, which I know you have modified now, but even before they are 

modified, are you satisfied that they do not purport to be just giving 

consent to a floor level and not to the building itself? 

 

MR NIXON:   Looking at the reading of the rule, they talk about new buildings 35 

not located, which do not meet the standard certified by the Council.  I 

suppose in some ways it could described almost in a way of grafting 

what would otherwise be a restricted discretionary activity type process 

into a permitted activity kind of framework.  I think in all honesty, if 

you had asked me six months ago how I felt about this kind of 40 

provision, I would probably have significant qualms about it. 

 

 But I guess I have rightly or wrongly looked at the – or taking into 

account the fact that this is quite an extraordinary plan review, we are 

dealing with rules which will have a very limited life and very limited 45 

applicability, so in terms of the elegance of the drafting, they are 
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probably not of the type of rules that perhaps you and I are typically 

comfortable with dealing with over the last 20 years.  But allowing for 

the fact that the Statement of Expectations is strongly emphasising the 

need to expedite the recovery process, and there is a need to provide for 

flexible processes, while I guess these rules sort of push the envelope a 5 

bit, I still remain convinced they could be made to work effectively 

without horrendous problems with administration. 

 

MS DAWSON:   Thank you very much Mr Nixon.  Thank you. 

 10 

SJH:   Thank you.  Ms Huria? 

 

MS HURIA:   No, thank you, sir. 

 

SJH:   Judge? 15 

 

JUDGE HASSAN:   Thank you Mr Chairman.  Good morning Mr Nixon. 

 

MR NIXON:   Morning.  

 20 

JUDGE HASSAN:   I wanted to just follow up on you discussion around this 

20 working day element of the rule, your proposed rule, the discussion 

you had with Dr Mitchell around this aspect.  If you just put that on the 

screen. 

 25 

 And so I am talking about the green text on the right in the first 

paragraph.  I wonder whether another way of managing that issue 

would be to actually express a very explicit policy in the Plan.  And I 

suppose the first question is, from your experience, is it your 

experience that policies, if explicit, Council’s administering plans can 30 

be expected to adhere to them? 

 

MR NIXON:   Yes, it is. 

 

JUDGE HASSAN:   So in light of that answer, would a way of dealing with 35 

that issue to give everyone the certainty they needed to give clear 

expression to a policy of that nature? 

 

MR NIXON:   Yes, so thinking back to the 5.3.4 type scenario, yes, I think 

there is a lot of merit in that suggestion actually.  Particularly, I am sort 40 

of encouraged by the Panel’s comments about process related 

provisions which have come through the Strategic Directions Decision, 

so far. If I may say so, one of the great failings of the first generation of 

plans was the tendency to have very vague woolly objectives and 

policies, if I may dare say so, and I think having a policy which is very 45 
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explicit on what is a very discreet issue in the Plan would be a good 

approach. 
 

  [12.25 pm] 

 5 

JUDGE HASSAN:  Thank you, just a couple of other matters. Looking at your 

rule, and let’s assume for the minute that a person elected to go the 

resource consent route rather than the permitted activity route. So for 

this question I want to take you to Ms Carter’s rebuttal evidence and 

her appendix, Annexure A of this, and her page 15 and 49. So if we go 10 

to page 15, you go to C and D on the screen, just as a broad question 

first, were you in the hearings’ room when Mr Radcliff for the 

Regional Council gave evidence? 

 

MR NIXON:   No, sir, I was not. I’ve read the transcript, but I wasn’t here. 15 

 

JUDGE HASSAN:  You may have seen from the transcript that Mr Radcliff 

gave evidence and was asked questions around this issue, about the 

question of duplication and inconsistency of regulation. Do you recall 

that he gave some answers indicating concerns about some assessment 20 

criteria in these rules cutting across or going over the top of what is 

made specific in other specific chapters of the Plan on certain topics? 

 

MR NIXON: In general terms, yes, for example, subdivision was one example. 

 25 

JUDGE HASSAN:  Yes and another example I think he might’ve given, it may 

not have been on this particular rule, but it was on the general topic, of 

where, if we look at, for instance, at D, I think his comments were in 

regards to, well you may have in a chapter on residential or commercial 

industrial quite specific standards and requirements for permitted 30 

activity, which made sense, you know, building envelope requirements, 

scale, bulk and location issues. And his concern, I think, was what’s 

provided for with certainty in that regard is then undermined by a 

generic expression of an assessment criteria in this chapter. Just 

thinking about that for a minute, and thinking about, say an assessment 35 

of a consent on an RDA or other activity category, do you see an issue 

there with the expression of those assessment criteria perhaps cutting 

across what might’ve been going through clarity in other chapters, on 

things like building envelope, scale, size, location and so forth? 

 40 

MR NIXON:   Yes, there could be an overlap. Just looking at those, off the top 

of my head, and looking at the one’s that you have got there like B, C 

and D, some of those would be things that would typically apply as 

assessment matters, for example in looking at bulk and location of 

buildings in a residential zone, possibly recession planes, setbacks, that 45 

kind of thing. So there could be an element of overlap. 
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JUDGE HASSAN:   Given that the Panel is dealing with this matter in chapters 

and has yet to hear the substance of those other chapters and, therefore, 

hasn’t received section 32 information in regard to these matters of 

effect, do you have any suggestions to make about how to manage that 5 

with the approach B, for instance, to cut these assessment criteria back 

to what matters for this natural hazards matter, but on the assumption 

that once we hear and are satisfied about the need to go further in 

particular areas, how we deal with it in the context of other proposals? 

 10 

  [12.30 pm] 

 

MR NIXON:  I think there would be benefits, there are possibly two ways of 

attacking it, one is to make assessment criteria specific to a chapter. 

You could put wording in to have that effect that that might avoid the 15 

overlap issue. So, in other words, when I look at those words there, 

they are words that you’d see typically in a residential chapter, for 

example. One possibility might be to make it clear in the wording of 

this provision that they be looked at completely in isolation in terms of 

the effects of flood related issues.  20 

 

 Also looking at the issue of circumstances in which someone might say 

no I don’t want to comply with your two hundred year level, I want to 

have a lower level. I see that as being very rare and almost foolhardy, 

probably, but some of those provisions there like particularly under D 25 

tend to get more into amenity type issues than flooding issues, from 

what I can see.  

 

 Probably what the Council’s trying to do is trying to cover both bases, 

as it were. Looking at things like the adverse effect of the scale and 30 

nature of the building and its location in relation to neighbouring 

buildings including effects on privacy. There’s a classic example. I 

don’t think that needs to be looked at twice. So the other option is to 

strip that out of either these rules, which I think would be the preferable 

option and make them part of the assessment maps for residential rules 35 

which, I think, just looking at D would be the logical place to have 

them. 

 

JUDGE HASSAN:   Now on a question of scope. In providing answers to 

some questions you raised the question of scope in regard to matters 40 

that have been notified. And just on the question of the recession plane 

matter and whether or not the Panel should accept your 

recommendation to provide exemption from recession plane 

requirements – if I could say it again, in the white of the egg area or the 

omelette, let’s call it that if we like – you’re aware, having raised the 45 
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question of scope, that the Panel is subject to requirements of the Order 

in Council? 

 

MR NIXON:   Yes. 

 5 

JUDGE HASSAN:   And specifically if the Panel thinks there are changes that 

are, using the words of the Order, in a material way outside the scope 

of the proposal, it can direct the Council to notify a new proposal to 

that effect. If they are non-material, then there may be scope to 

effectively allow for the relief. Now on the recession plane matter, 10 

where it hasn’t been part of a notified proposal that there’s exemption 

from the recession plane, what is your position on the materiality or 

otherwise of that as a question of scope? 

 

MR NIXON:  I don’t fully understand, is that related to the issue whereby 15 

within the egg yolk area, there may be a reversion back to requiring - - 

- 

 

JUDGE HASSAN:   No, just think about it in the white area, for instance, the 

proposition is for exemption from recession planes within the yolk, but 20 

if the Panel was minded to go towards a more concessional regime in 

the egg white area and provide exemption from recession planes, the 

Panel would need to turn its mind to the question of whether it was in a 

material way outside the scope of the proposal, wouldn’t it? 

 25 

MR NIXON:   Interesting question. The potential effect, I guess is that there 

may be people in the egg white area who may have had an expectation 

that they would be protected, if that’s the word for it, or they don’t have 

any input, because it’s a non-notified rule by the fact that there is a 

requirement for the Council to assess the resource consent process to 30 

breach the recession plane in that area. 

 

JUDGE HASSAN:  Yes, so I thought, given what you have just said, for 

instance, the whole concept of what has been part of the notified 

proposal – and you mentioned the question of non-notification in that – 35 

can you help us in terms of whether or not we can treat that as material, 

non-material perhaps, in terms of the requirements, clause 13 of the 

audit, in terms of your expert judgement based on the plan provisions 

you have evaluated including your recommendation for exemption? 
 40 

  [12.35 pm] 

 

MR NIXON:   I will just have a look at the wording if I may.  My indication is, 

is what is sought through the submission, I am not sure that it would 

necessarily be a material change, unless what is sought through the 45 

submission would significantly affect people who are currently in the 



 Page 794 

  

Ch5: Natural Hazards (Part) 12.03.15 

egg white area and have an expectation that there would be some kind 

of assessment process involved for reaching recession planes.  

 

JUDGE HASSAN:   Yes, and on the basis of the proposal as notified, in all 

elements of it including as to the notification regime, what is your 5 

opinion about materiality debt? 

 

MR NIXON:   I had not turned my mind to it except to the extent that given 

that the submission had been publicly notified so that any – I suppose 

people do not like detailed reading of all the submissions, but without 10 

that, the relief that was being sought, was out there, people knew what 

it was, they had checked through the list of submissions, but to that 

extent what was being sought was something that people could have 

opposed.   

 15 

 Initially, I understood from a comment made by Ms Carter, that there 

were people out there that had opposed or there were people that did 

oppose an exemption for recession plane breaches, both within the egg 

yolk and outside it, so there seemed to be some people who were alive 

to that possibility.  I have not looked at those submissions, I am not 20 

familiar with them, I am sorry. 

 

JUDGE HASSAN:   Thank you, Mr Nixon, and obviously the balance is for 

legal submissions, but I thought I would get your opinion as far as I 

could go.  25 

 

SJH:   Anything from that, Mr Winchester? 

 

MR WINCHESTER:   No, thank you, sir. 

 30 

SJH:   Ms Moore? 

 

MS MOORE:   No, thank you, sir. 

 

SJH:   Ms Walsh? 35 

 

MS WALSH:   No, thank you. 

 

SJH:   Mr Chapman? 

 40 

MR CHAPMAN:   No, sir. 

 

SJH:   Mr Fowler? 

 

MR FOWLER:   No, thank you. 45 
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SJH:   Thank you, Mr Nixon, you may stand down. 

 

<THE WITNESS WITHDREW [12.37 pm] 

 

SJH:   I see we have lunch listed at 12.30 until 12.45.  Are you only allowing 5 

us to 15 minutes today?  Until 1.30, that is fine.  

 

ADJOURNED [12.38 pm] 

 

RESUMED [1.33 pm] 10 

 

SJH:   Yes, thank you.  Mr Smyth, we come straight to you, I think. 

 

MR SMYTH:   Yes, sir, thank you, sir, good afternoon, sir. 

 15 

SJH:   Could I just say that if you are making an application to file late 

evidence, can you file the evidence separately, just not stapled to the 

back of a memorandum, because it is quite confusing. 

 

MR SMYTH:   I apologise, sir. 20 

 

SJH:   No that is all right, I am just asking for future reference. 

 

MR SMYTH:   It was brain fade, sir, when I filed the first memorandum, sir. 

 25 

SJH:   Yes. 

 

MR SMYTH:   You should have a copy of my opening submissions, sir. 

 

SJH:   Yes, we do. 30 

 

MR SMYTH:   It will speak to them rather than recite them.  I will be very 

brief. 

 

 A particular concern of my clients, well firstly, the submissions will be 35 

the advocacy and accuracy of the information provided by the Council.  

I touch very briefly on the relevant legal framework and the evidence to 

be called by submitters. 

 

 A particular concern of my clients is if the Council has promoted the 40 

rock fall hazard management area provisions of chapter 5 on the basis 

of what we say is inadequate inaccurate and untested information. 

 

 Section 3E of the Canterbury Earthquake Recovery Act enables 

information to be gathered about any land structure or infrastructure 45 

effected by the Canterbury earthquakes. 
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 I refer the Panel to Hansard Volume 671 page 17898.  That is about 

policy intent of the Earthquake Recovery legislation as was read out by 

the responsible Minister, and I would like to refer you to a number of 

particular passages of that speech. 5 

 

 The first passage is at paragraph 7 which states, “Only those powers 

considered necessary have been provided for and they fall into a series 

of broad groupings.  The first is information gathering, reports and 

investigations.  These powers are necessary as critical decisions must 10 

be based on accurate information. 

 

 Most notably here gathering information for a large dataset that would 

help make informed decisions about the future viability of some streets 

and indeed, some suburbs in Christchurch is absolutely essential. 15 

 

 And then aligned with the gathering of information is the need to 

commission reports and investigations to ensure that decisions are 

soundly based.  One can only imagine what it would be like to find out 

the people living on one side of the road have a section that is no longer 20 

viable and may need to move, whilst people on the other side of the 

road are deemed to be on a safe and stable piece of ground. 

 

 Anyone in that situation would want to know that the very best of 

information has been gathered and the most appropriate analysis of that 25 

information has been made”. 

 

 And we say that that has not been done.  We say that is exactly the 

situation that my clients find themselves them.  The Council have 

regulated on the basis of the information it could easily obtain, rather 30 

than the information it should have obtained. 

 

 And then paragraph 9 of that speech goes on to deal with power of 

entry, and that power is necessary to enable premises to be inspected to 

facilitate carrying out of work to assist in the recovery effort, such as 35 

informing land remediation decisions and maintaining structures on 

relevant land preventing damage to them.  Again, that suggests an 

element of site specificness in relation of those purposes. 

 

 In my respectful submission, when the Canterbury Earthquake 40 

Recovery Act 2011 – was put before Parliament, it was intended that 

only the very best and accurate information would be gathered and the 

most appropriate analysis of that information would be made in the 

context of the recovery effort. 

 45 
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 I say that using an area wide model to create a risk line and then using 

that risk line on a site specific basis, knowing the level of uncertainty 

inherent in the model creating the risk line, does not align with the 

purpose of section 3 of the Canterbury Earthquake Recovery Act. 

 5 

 And then I just touch on the relevant legal framework in relation to 

carrying out district plan changes or creating district plans, and my 

friends for the Crown and Council have done a much more detailed job, 

but broadly speaking, the Plan must comply with section 32 of the 

Resource Management Act, it must give effect to the Canterbury 10 

Regional Policy Statement, it must give effect to Part 2 of the Resource 

Management Act and in Christchurch, there is a particular obligation to 

comply with the recovery strategy and recovery plans under the 

Canterbury Earthquake Recovery Act 2011.  And in addition under the 

Order in Council, the Plan, with a particular regard to the Statement of 15 

Expectations set out in the Order in Council. 

 

 We say that the Council must satisfy the Section 32 requirements of 

appropriateness, efficiency and effectiveness. 

 20 

 On the review of the report, the Section 32 Report done, and indeed 

from Professor Sharp’s own evidence, it is clear that a quantitative 

economic analysis was not done as to the economic effect of creating 

these rock hazard management zones in the Port Hills. 

 25 

 And the Council admits this and basically says it did not have enough 

time to do it, and we say, that is not good enough.  These reports in 

relation to rock fall hazard were created and made in May 2012.  They 

must have known at that stage that they were going to regulate in 

relation to these reports, and they had time to do that quantitative 30 

analysis then and they did not do it. 

 

 We also say that inadequate consideration of alternatives was 

undertaken. 

 35 

  [1.40 pm] 

 

 In particular whether in the context of regulating for natural hazards the 

Building Act section 71 to 74 inclusive and section 106 of the RMA 

could adequately regulate the harm that the proposed Natural Hazards 40 

Chapter seeks to deal with or particularly the rock hazard management 

areas. 

 

 Just touching on rule 5.10 H or K in the rebuttal statement of 

Ms Carter, if the Panel were to adopt the zoning overlays on an area-45 

wide basis in a site specific way then the activity status should not be 
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set higher than is necessary for the Council to perform its function.  

Excessive regulation is inherently efficient (ph 0.43) and ineffective 

and not the most appropriate means of achieving the purpose of the 

Act. 

 5 

 Non-complying status is appropriate only if there is a genuine prospect 

that both section 104D threshold tests would be failed.  But the Council 

seems to indicate that people can apply and that it will be looked at.   

 

 If rock fall is the only issue and there is a possibility that a site specific 10 

analysis would show a property is less than 10-4, or after works are 

done it would be less than 10-4, a controlled or restricted discretionary 

status would be more appropriate. 

 

 We say that the Plan must give effect to the Regional Policy Statement.  15 

I am just touching on two of the policies of that Regional Policy 

Statement in the Natural Hazards Chapter 11.3.5 and 11.3.6. 

 

 I go on to say there that 11.3.5 enjoins local authorities to use the 

precautionary principle in cases of uncertainty, but is that appropriate if 20 

the uncertainty is, shall we say, man-made.  They have stopped at a 

certain point, “we have got an area-wide model, that is uncertain”, they 

have not gone the extra mile to get the site specific information.  And I 

say it is not appropriate in those circumstances because the inherent 

uncertainty is not a scientific uncertainty, it is a choice that they have 25 

chosen not to get better information. 

 

 If obviously site specific results still left an appreciable element of 

uncertainty in relation to risk, at that point the precautionary principle 

would be appropriately applied.   30 

 

 And again I come back to 11.3.6, the policy I have mentioned this 

before, sir, as you know.  That requires that the role of natural or 

topographic or geographic and vegetation features which assists in 

avoiding or mitigating natural hazards should be recognised and the 35 

features maintained and protected and restored where appropriate.  And 

I say that an area-wide model which assumes a uniform – I think that 

should read “21 degree shadow angle” - and assumes a uniform type of 

slope and lack of vegetation, using that, in conjunction with site 

specific zoning overlays, contradicts that policy. 40 

 

 And then I deal briefly with part 2 of the RMA.  I am not going to read 

out section 5 but I just make the point that health and safety is just one 

of the matters to be taken into account when looking at sustainable 

management.  Applying section 5 includes looking at the economic, 45 
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social and cultural wellbeing of submitters as well as health safety 

matters.   

 

 In the unique circumstances of Christchurch in my submission the 

meaning and intent behind section 5 must be read in the light of the 5 

purposes outlined in section 3 of the Canterbury Earthquake Recovery 

Act 2011.  The Order in Council itself was made under section 71 of 

the CER Act which says that the Minister can make such Orders in 

Council if it complies with any or all of the purposes of section 3. 

 10 

 Touching on the Statement of Expectations, I set out in brief a 

summary of the Statement of Expectations acknowledging that the Plan 

must have regard to constraints in environmental and infrastructural 

capacity, particularly with regards natural hazards, but the Natural 

Hazards Chapter as proposed by the Council is business as usual.  To 15 

regulate it relies almost exclusively on the resource consent process and 

this does not involve reducing reliance on resource consent processes 

or reducing the number, extent and prescriptiveness of development 

controls. 

 20 

 Just finally, sir, the evidence presented.  The submitters we will call in 

evidence, Mr Neil Charters, engineer, and Mr David Bell.   

 

  [1.45 pm] 

 25 

 Mr Charters and Mr Bell will give evidence in relation to 8 Balmoral 

Lane as to why the area-wide model does not actively capture the AIFR 

applying for that property.  Mr Bell will discuss the appropriateness of 

area wide mitigation in respect to 5 Hamilton Lane and 6 Avoca Valley 

Road, and the current risk levels attaching to both properties or parts 30 

thereof.  He will deal with specific sites, specific characteristics 42 of 

Zephyr Terrace, 18 Hay’s Rise and 58 Zephyr Terrace, and will explain 

why these features cause the AIFR to drop in reflect (ph 0.36) of parts, 

if not all of these properties.  And I deal with that in more detail in my 

closing submission. 35 

 

SJH:   Thank you, Mr Smyth. 

 

MR SMYTH:   Sir, I will comment on your Minute in my closing submission 

as well, sir. 40 

 

SJH:   Thank you. 

 

JUDGE HASSAN:   Mr Smyth, if you could go to paragraph 11 of your 

submission.  You refer to section 106 of the Resource Management 45 

Act, am I correct though, to understand that that does not deal with life 
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safety risk, it deals with property damage?  In terms of what the section 

says, just briefly.   

 

MR SMYTH:   I would say, sir, that it regulates natural hazards.  Now, I 

suppose, sir, if you are asking me does it particularly regulate natural 5 

hazards in relation to life risk as opposed to property damage, I could 

not be sure, sir. 

 

JUDGE HASSAN:   Thank you. 

 10 

SJH:   Thank you, if you would call your first witness.   

 

MR SMYTH:   Mr Neil Charters. 

 

<NEIL JAMES CHARTERS, affirmed [1.47 pm] 15 

 

<EXAMINATION BY MR SMYTH [1.47 pm] 

 

MR SMYTH:   Good afternoon, Mr Charters.  Your full name is Neil James 

Charters? 20 

 

MR CHARTERS:   Correct. 

 

MR SMYTH:   Can you confirm that you have the qualifications and 

experience set out in your statement of evidence-in -chief?  25 

 

MR CHARTERS:   I do, yes. 

 

MR SMYTH:   And that you have prepared a statement of evidence-in-chief 

dated 25 February 2015 with report attached? 30 

 

MR CHARTERS:   Yes, that is right. 

 

MR SMYTH:   And that you have also prepared of further statement of 

evidence with the mandatory report attached dated 11 March 2015? 35 

 

MR CHARTERS:   Correct. 

 

MR SMYTH:   Do you have any changes or amendments or clarifications that 

you wish to make in respect to either of those reports? 40 

 

MR CHARTERS:   No, I do not. 

 

MR SMYTH:   Can you confirm to the best of your knowledge that the 

evidence as amended by your further statement of evidence is true and 45 

correct? 
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MR CHARTERS:   Yes, it is. 

 

MR SMYTH:   And you have the summary of your evidence, I would ask you 

to please read that out to the Panel and remain and answer any further 5 

questions my friends may have. 

 

MR CHARTERS:   This site at 8 Balmoral Lane is located on top of a cliff 

some 10 to 12 metres high.  Parts of this site has been zoned within the 

Cliff Hazard Management Area 1 and 2 in the Proposed District Plan.  I 10 

completed an assessment of the annual individual fatality risk at the site 

which indicated that the risk was less than 10-4 and therefore should not 

be within the cliff hazard management areas.   

 

 I have reassessed the risk based on feedback from Dr Massey in his 15 

rebuttal and consider that the risk is slightly higher than previously 

calculated, but still significantly lower than 10-4.  My opinions and 

conclusions in my previous report do not change the results of this 

reassessment.  Dr Massey’s risk assessment suggests significantly 

higher risks for a number of reasons.  The first is that he has used 20 

hazard modelling from Nayland Street to inform his choice of debris 

volume as an input to the model.  Nayland Street is some 40 metres 

high and approximately 125 meters long so he is likely to generate 

significantly more debris than the cliff at Balmoral Lane.   

 25 

 This principal of the hazard being related to the cliff size is consistent 

with some comments that Dr Massey makes in 4.3 of his rebuttal where 

he speaks to applying the Nayland Street model rather than the 

Redcliffs model to Balmoral Lane, and this was done because the 

Nayland Street slope represented the upper end of the high range of the 30 

small slopes, and it acknowledged that lower cliffs may not recess as 

much during a given earthquake.   

 

 The second reason that our risk assessments differ is that he has used 

an occupancy of 0.9 in his risk assessment which is, I think we 35 

discussed this this morning, is good practice for an area wide basis 

because some houses are located very close to the cliff top but in this 

case we are looking at the cliff top area is used as a garden and it seems 

using an occupancy of 90 percent is a little conservative in this case, so 

we adopted a 25 percent occupancy which means that we assume the 40 

person most at risk spends six hours a day, every day, in the garden.  In 

summary, I consider my risk calculation to be reasonable because it 

represents the actual site conditions a little more closely than 

Dr Massey’s area wide risk assessment does. 

45 
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  [1.50 pm] 

 

<CROSS-EXAMINATION BY MR WINCHESTER [1.50 pm] 

 

MR WINCHESTER:   Thank you.  Good afternoon, Mr Charters.  I am going 5 

to refer to some of the answers to questions you gave this morning but 

first of all I just want to run through the reports you have prepared now.  

It is correct, is it not, that the 19 January 2015 report, the first one, that 

contains some mathematical errors in your calculations, did it not? 

 10 

MR CHARTERS:   Correct, yes, and that superseded in essentially part 5 of 

that report can be superseded with part 2 of the second report. 

 

MR WINCHESTER:   Thank you.  Now, it is correct, is it not, that boulders 

fell from this site during the February 2011 earthquake event? 15 

 

MR CHARTERS:   That is my understanding, yes. 

 

MR WINCHESTER:   Yes, and it is also correct that there are unstable rock 

blocks in the slope face and they are underneath the portion of the 20 

house that is closest to the cliff edge.  That is correct, is it not? 

 

MR CHARTERS:   They are adjacent to the garden as opposed to underneath 

the house but they are between the house and the cliff face, yes. 

 25 

MR WINCHESTER:   Yes, and in the event of future strong earthquakes, 

boulders would fall from the slope, would they not? 

 

MR CHARTERS:   I would expect so, yes. 

 30 

MR WINCHESTER:   Yes, and if they did that they could undercut the house, 

could they not? 

 

MR CHARTERS:   I think that is quite unlikely that they would go that far 

back, that they would undercut the house that is about four metres 35 

behind the cliff face. 

 

MR WINCHESTER:   Yes, all right.  Now, I just want to deal with the way 

you have recalculated the risk or what you say the AIFR is for this 

property in your most recent report.  Now, it is correct, is it not, that 40 

one of the values that you use to assess risk in this area is the length of 

the cliff face and that is a perimeter which is given currently that help 

in the calculations.  

 

MR CHARTERS:   Yes, correct. 45 
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MR WINCHESTER:   In your January report, L was 30 metres, was it not? 

 

MR CHARTERS:   It was. 

 

MR WINCHESTER:   And in your most recent report, L is 70 metres, is it not? 5 

 

MR CHARTERS:   Correct. 

 

MR WINCHESTER:   And it is correct, is it not, that just adjusting that factor 

results in a final calculation whereby risk is less than 10-4?   10 

 

MR CHARTERS:  If I was to adjust that in isolation it would, but if I was to 

reduce L then I would also have to reduce the assessment of debris 

volume that were to fall from the same cliff, and if I were to do it 

linearly, such that I half the L and half the debris volume, the risk 15 

would still remain unchanged because the same amount of, that would 

essentially mean that half of the cliff top recession occurs over half the 

length. 

 

MR WINCHESTER:   Sure, but let us just, for the sake of the question, if you 20 

used the 30 metre value that you used in January and inserted that in 

your current calculation the risk would be greater than 10-4 , would it 

not? 

 

MR CHARTERS:   It would.  If that were the case I would assess the debris 25 

volume differently.    

 

MR WINCHESTER:   Thank you, now the other inputs and assumptions, I just 

want to turn to those.  You have talked about reducing the occupancy 

and the vulnerability factors in your assessment.  So you have done that 30 

and you have changed those compared to the GNS model and we have 

heard why you have done that.  Now, if you adopted the GNS 

occupancy figure of 0.9, compared to the occupancy figure that you 

have selected for this site, that in terms of your latest calculation, would 

also result in a risk greater than 10-4, would it not? 35 

 

  [1.55 pm] 

 

MR CHARTERS:   I suspect so although without doing the numbers I cannot 

confirm that, but again if I were to adopt a 90 percent occupancy in the 40 

garden I think that would be a very conservative approach and like I 

said for an area wide approach where you are dealing with houses that 

maybe very close to the cliff top, I think 90 percent is a very reasonable 

number.  In this case we are talking about a cliff collapse that may 

affect the garden and so it seems that a lower occupancy number is 45 

reasonable. 
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MR WINCHESTER:   In terms of the vulnerability figure that you have 

selected, so that is 0.7 and you explained this morning in answers to 

some questions about why you choose different vulnerability rates and 

you seemed to suggest it was lack of clarity in how GNS had come up 5 

with their vulnerability figures. 

 

MR CHARTERS:   I do not think I suggested a lack of clarify, it is like I think, 

well certainly what I was intended to convey was that they have used 

100 percent vulnerability because their pilot study cliffs that they were 10 

looking at were all in excess of 40 metres high, and therefore they 

assessed that a vulnerability of 100 percent was appropriate in that case 

But they also did sight a study that found, and I will just read a line 

from my report found that 50 percent of children suffered fatal injuries 

if they fall from 12 to 15 metres height. 15 

 

 Now I felt that was possibly, I mean I do not have background in when 

you die and when you do not if you fall from a height but it seemed too 

low.  I did not feel comfortable with that but equally I did feel that 

some reduction was appropriate given that we are dealing with a 10 to 20 

12 metre high cliff compared to a 40 metre high cliff. 

 

MR WINCHESTER:   All right, thank you.   Would a similar figure feel about 

right in relation to the vulnerability of older people in terms of a fall 

from a similar cliff height? 25 

 

MR CHARTERS:   Possibly not, no.  Possibly.  But I think if there is a 

scientific study claiming 50 percent for children then possibly 75 is 

more reasonable for. 

 30 

MR WINCHESTER:   Yes, all right.  Let us just think about the occupancy 

rate that you have come up with in terms of the garden and you have 

put a figure of 0.25 for that figure.  That is correct is it not? 

 

MR CHARTERS:   Correct, yes. 35 

 

MR WINCHESTER:   You say there that is reasonable given that there is a 

three to five metre gap between the edge of the house and the edge of 

the cliff. 

 40 

MR CHARTERS:   I think it was three to four metres. 

 

MR WINCHESTER:   You consider that a pretty large area bearing in mind the 

location of this house? 

 45 

MR CHARTERS:   I think so. 
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MR WINCHESTER:   You do not think that a three to four metre difference 

between the edge of the cliff and the edge of the house is pretty close to 

the house where the primary occupancy occurs? 

 5 

MR CHARTERS:   I think given the geology of the site and particularly on the 

northern side which is the side with the view, which is think is perhaps 

what you are intimating, that people are likely to spend more time out 

there, with the geology of the site and the defect spacing and the size of 

the blocks that we have seen on the ground at the basis of the cliff.  I 10 

think it is reasonable to assume that your three to four metre band is 

unlikely to occur in one event. 

 

MR WINCHESTER:   All of those factors that you have just talked about there 

are matters whereby you are exercising a consider degree of 15 

professional judgement albeit informed by years of experience, that is 

correct is it not? 

 

MR CHARTERS:   In terms of the geology, yes, certainly, yes.  I mean that is 

an experienced based call. 20 

 

MR WINCHESTER:   All right, and if you run all of your assumed parameters 

through the GNS model, so the 2012 seismic model, do you get a result 

which is the same as yours or is the risk higher? 

 25 

MR CHARTERS:   I imagine the risk would be higher but I have not done that 

view for the 2016 numbers in accordance with the guideline. 

 

MR WINCHESTER:   This morning when you were answering questions from 

Commission Dawson from the Panel and she talked to you about the 30 

range of assumptions and variability and I think you agreed that the 

volume of debris that you use involves professional judgement, that is 

correct is it not? 

 

  [2.00 pm] 35 

 

MR CHARTERS:   Yes. 

 

MR WINCHESTER:   And the level of occupancy involves professional 

judgement as you have just essentially conceded.  And also 40 

vulnerability that you use in your figures, uses and requires a level of 

judgement. 

 

MR CHARTERS:   Correct. 

 45 
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MR WINCHESTER:   And this morning you talked about the target of 10-4 in 

terms of risk, and that may have been unfortunate language, but does it 

not illustrate the point, Mr Charters, that if we go through this exercise, 

people can juggle and tweak the parameters to hit that target without 

actually carrying out an overall objective assessment of hazard and 5 

risk. 

 

MR CHARTERS:   That is unfortunate language and I hope it was not my 

exact words, but - - -  

 10 

MR WINCHESTER:   Well it may not have been but I got it written down here 

in terms of it, a target of 10-4 - - -  

 

MR CHARTERS:   I think the important thing is that, it – you know, it is 

subject to professional judgement and peer review is an important part 15 

of this, and both internal and potentially external peer review such that, 

such that we derive a reasonable number, as opposed to treating that 

number like a target because it is not and we are objective rather than 

subjective. 

 20 

MR WINCHESTER:   Yes. But there is a risk though, is there not, that if we 

use 10-4 as our sole distinguishing feature is it, you know, either you 

are there or below or you are above and that is where the line is, if that 

is the sole issue then it does run the risk that it turns into a target for 

geotechnical engineers carrying out risk assessments, you would agree 25 

with that. 

 

MR CHARTERS:   I agree there is a potential problem with using “a” number 

as a target, and that is where the geology and geological assessment 

comes into it - - -  30 

 

MR WINCHESTER:   Yes. 

 

MR CHARTERS:   - - - looking at what we think might happen and what is 

reasonable on a hazard basis as opposed to simply a risk basis. 35 

 

MR WINCHESTER:   Yes. And you have read the supplementary evidence of 

Dr Yetton have you, about - - -  

 

MR CHARTERS:   I have. 40 

 

MR WINCHESTER:   - - - the circumstances in which a hazard might be 

removed completely? 

 

MR CHARTERS:   I have, yes. 45 
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MR WINCHESTER:   Yes. And that being a possible justification for shifting 

the hazard lines? 

 

MR CHARTERS:   I have. 

 5 

MR WINCHESTER:   Yes. And just in terms of this property, a couple of 

hopefully simple questions, is the slope dangerous and could it fail in 

the event of an earthquake? 

 

MR CHARTERS:   To a limited extent, yes. 10 

 

MR WINCHESTER:   Yes. And therefore is there a hazard on and directly, or 

directly adjacent to this property? 

 

MR CHARTERS:   There is a hazard, yes. 15 

 

MR WINCHESTER:   Thank you, Mr Charters. 

 

SJH:   Any re-examination, Mr Smyth? 

 20 

<RE-EXAMINATION BY MR SMYTH [2.03 pm] 

 

MR SMYTH:   Just one question, is that hazard a tolerable hazard? 

 

MR CHARTERS:   I think we are muddling terms a little in terms of, “Is there 25 

a hazard or is there a risk”.  In terms of the “risk” my assessment is that 

the number is less than 10-4, and therefore as defined by the City 

Council and the cliff hazard management areas, it is tolerable. 

 

MR SMYTH:   Okay. 30 

 

MR CHARTERS:   But there is a hazard there, yes there is, something could 

potentially happen. 

 

MR SMYTH:   Thank you. No further questions. 35 

 

SJH:   Dr Mitchell? 

 

DR MITCHELL:   No thank you, sir, I think answered your questions this 

morning. 40 

 

MS DAWSON:   I just – just one question please, Mr Charters, I just wondered 

if I got the concepts right in my mind.  In Mr Massey’s rebuttal 

evidence he runs the GNS model using your assumptions and it still 

come – and ends up with a figure that is at a higher level of risk than 45 

yours, why is that? 
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MR CHARTERS:   Okay, I think one of the things that he does not change, so 

his line number three on the graph, he uses some of the assumptions 

that I use, but I think it is a fair assumption that the seismic model is 

the same but the debris volumes were unchanged, so he is still using the 5 

debris volumes which were calculated for Nayland Street, like I say is 

about 40 metres high and something like a 100 metres long. 

 

 His purple line there is debris volumes reduced by a factor of 10, and I 

did actually check – I did check that the debris volumes that he had 10 

assumed and they were up to 31,000 cubic metres of debris, the 

maximum. 

 

  [2.05 pm] 

 15 

 So if he reduces that by a factor of 10, that is 30,000, but this is still a 

40 metre high cliff compared to a 10 metre high cliff, significantly 

longer and the rock is also significantly more weathered and weaker.  

So I think it is fair to say that you would get less debris off Balmoral 

Lane than Nayland Street. 20 

 

 The largest debris volume that we assessed was - - - 

 

MS DAWSON:   500. 

 25 

MR CHARTERS:   500 I think, I cannot just find that in front of me.   

 

MS DAWSON:   I have got at page 2. 

 

MR CHARTERS:   Correct, yes.  So we are still talking about, you know, even 30 

if he reduces it by 10 we are still out by a significant order. 

 

MS DAWSON:   So the seismic inputs for this are from the same model for 

2016, he used for the purposes of his calculation the same probability 

and vulnerability, but you are saying the key difference is that you have 35 

used different debris volumes? 

 

MR CHARTERS:   I think that is the case, I mean I have not seen all of the 

background behind his calculation but if you look at where the number 

lies on his graph, if you then divide that by about five then you end up 40 

with a similar sort of number to where we are at so I think that would 

be the main difference. 

 

MS DAWSON:   Now, you have said a couple of times in answer to questions 

about the level of subjectivity and to various – well, no, level of 45 

judgement involved in various parameters, that a peer review is 
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important.  So what peer review process has your evaluation of the 

AIFR been through? 

 

MR CHARTERS:   So my AIFR has been peer reviewed by Richard Justice, 

who is a principal engineering geologist within our company.  It has 5 

not been subject to external peer review but it has had its internal peer 

review.  Richard has a lot of experience with risk assessment having 

worked and done a lot of that sort of work for KiwiRail among other 

companies. 

 10 

MS DAWSON:   Thank you very much.  Thank you, Mr Charters, that is all 

from me. 

 

SJH:   Ms Huria? 

 15 

MS HURIA:   No, thank you. 

 

SJH:   Judge? 

 

JUDGE HASSAN:   Just one question, thank you, Mr Chairman.  Mr Charters 20 

could you go to your report and summary and conclusions please.   

 

MR CHARTERS:   The revised one? 

 

JUDGE HASSAN:   The one that is attached to your evidence. 25 

 

MR CHARTERS:   Yes. 

 

JUDGE HASSAN:   So your one says the same as mine, doesn’t it, the last 

sentence, “We would not however support any extension of the house 30 

towards the cliff-top”? 

 

MR CHARTERS:   Correct. 

 

JUDGE HASSAN:   Did you understand that the rules to which this relates 35 

actually do not require a house to be removed or demolished from the 

site?  The existing house, did you know that it was not subject to the 

rules in a sense of requiring its demolition? 

 

MR CHARTERS:   I do not quite understand your question, I am sorry. 40 

 

JUDGE HASSAN:   Well, you say you do not support an extension of the 

house towards the cliff-top but you do understand that the rule does not 

require the house to be removed from the site or demolished? 

 45 

MR CHARTERS:   I do understand that, yes. 
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JUDGE HASSAN:   And if you understand that in terms of the Plan nor is 

there any other potential restriction on the capacity of a house to be 

extended unless there are rules that restrict that? 

 5 

MR CHARTERS:   I do, I guess the reason I put that sentence in there is 

because the reduced occupancy that we have assumed is quite an 

important input into why the risk is lower than the number calculated 

by GNS, it is one of the factors that reduces risk.  And if it was a 

bedroom, for instance, the occupancy in a bedroom or in a living area is 10 

quite significantly more than it would be a garden, and so I feel it is 

important that I record that this is an assessment of the current 

conditions and I do not think it would be wise to increase occupancy in 

that area. 

 15 

JUDGE HASSAN:   And you therefore do not oppose rules that would allow 

potential for development of the house towards the cliff-top, or a new 

house that is put in its place? 

 

MR CHARTERS:   I would oppose rules that would allow a house to be built 20 

closer to the cliff-top.   

 

JUDGE HASSAN:   Thank you very much. 

 

SJH:   Anything from that Mr Winchester? 25 

 

MR WINCHESTER:   No, thank you, sir. 

 

SJH:   Mr Smyth? 

 30 

MR SMYTH:   No, thank you, sir. 

 

SJH:   Thank you, Mr Charters, you may stand down. 

 

<THE WITNESS WITHDREW [2.09 pm] 35 

 

SJH:   Yes, Mr Smyth? 

 

MR SMYTH:   I believe, sir, that Mr Connor will be making a personal 

statement now, sir. 40 

 

SJH:   Thank you.  Yes, Mr Connor, I believe you have a statement to read to 

us. 

 

45 
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<IAN CONNOR [2.10 pm] 

 

MR CONNOR:   My name is Ian Connor, I am presenting this submission as 

joint owner of 8 Balmoral Lane with Ruth Woodley.  I am a chartered 

professional civil structural engineer with a Bachelor of Engineering 5 

Civil with honours and have 40 years’ experience in the design and 

construction of buildings and foundations, including extensive post-

earthquake damage assessments both in New Zealand and in Chile, and 

assessment of (INDISTINCT 0.24) foundations in ground retaining 

structures. 10 

 

 I understand the geological issues used in the hazard zoning of our 

property and have read the geotechnical papers used as the basis for 

that zoning. 

 15 

 The proposed Cliff Hazard Management Area zoning boundaries at 

8 Balmoral Lane are shown on pages 4, 5 and 6 of our submission.  

Pages 5 and 6 just clarify how the boundaries relate to the property and 

the house and buildings on the cliff. 

 20 

 The proposed zone boundary is based on a calculated annual individual 

fatality risk and estimates of the cliff-top recession on 22 February and 

13 June 2011 earthquakes.  Dr Massey agrees there is no cliff-top 

recession on No 8 so I am not clear on why the starting setback 

distance in the model is not the cliff-top itself.  As Mr Charters had said 25 

Dr Massey’s evidence states the Nayland Street cliffs, not the cliffs at 

No 8, have been used to set the AIFR lines at No 8.   

 

 Mr Bell’s and Mr Charters’ evidence assesses the geology at No 8 

which provides site verification and states the geology at No 8 is 30 

significantly more stable than at Nayland Street.  And I point out that 

Mr Charters’ evidence, we got that as a peer review of Mr Bell’s. 

 

 The proposed zone boundary is drawn to take in cracking in our car 

park which is shown on the GNS mass land maps also included in our 35 

submission.  As shown in the detail of my submission this cracking is 

due to rotation of the car park retaining wall and consolidation of fill 

behind the retaining wall which occurred in the earthquakes.  Mr Bell’s 

and Mr Charters’ evidence confirms this, they are not mass land 

movement cracks. 40 

 

 To apply the GNS model requires the parameters and application 

conditions to be applied correctly and if used in an onerous zoning 

boundary I think it should be supported by a site specific investigation.   

 45 
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 I note specific comments in Dr Massey’s and Mr Macfarlane’s 

evidence related to the north facing cliff at No 8.  This cliff is not 

included in the proposed Cliff Hazard Management Area zoning and is 

being remediated with rock anchors to tie back a potentially loose rock 

mass identified in both Mr Charters’ and Mr Bell’s reports in my 5 

statement.  Only one large rock fell out of the east facing cliff at No 8 

and that was in the 13 June earthquake and caused no recession at the 

top of the cliff. 

 

 As shown in the photos in my submission this cliff is very stable, 10 

covered with the vegetation over most of its length which has remained 

undisturbed, and that is confirmed by Mr Bell’s and Mr Charters’ 

evidence. 

 

 Although I have read and understand the GNS reports and the basis for 15 

the AIFR and the proposed zone lines I am unable to understand how 

these zoning boundaries have been arrived at for No 8. 

 

 Referring to the photo on page 12 of my statement, the GNS model 

proposes an 18 metre setback at No 8 from a 12 metre high cliff but 20 

only a 12 metre setback at the top of the 70 metre high cliff behind 

Redcliffs School.  Besides the big difference in height there are other 

obvious differences between the cliffs.  There has been major cliff-top 

recession of several metres on the cliff behind Redcliffs School 

whereas there is no cliff-top recession at No 8. 25 

 

 The geology of the cliff behind Redcliffs School has a wide variety of 

unstable rock types, including ignimbrite and various unstable 

pyroclastic layers and some basalt.  Whereas the cliff at No 8 is stable 

blocky jointed basalt overlaying very stable basalt lava (INDISTINCT 30 

4.10)  

 

 There is mass land movement cracking all along the top of the cliff 

behind Redcliffs School but there are no mass land movement cracks at 

No 8. 35 

 

 So summarising, as in my submission the Cliff Hazard Management 

Zoning lines at No 8 appear to be based on incorrect geology, in other 

words not the geology at No 8.  They are based on cliff-top recession 

supposed to have occurred at No 8 in the 2011 earthquakes when it is 40 

agreed that none has occurred, and an incorrect assessment of car park 

cracking being due to mass land movement. 

 

 I ask that the Cliff Hazard Management Zone 2 line be removed 

altogether or at least moved back to the existing fence line which is 45 

approximately 1.5 metres from the top of the cliff.  The fence I would 
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like to point out was put in to ensure safety at the cliff and appears to 

be the appropriate line.  

 

SJH:   Thank you.  Dr Mitchell? 

 5 

DR MITCHELL:   No, I do not have any questions, thank you, sir, it is very 

clear. 

 

SJH:   Ms Dawson? 

 10 

  [2.15 pm] 

 

MS DAWSON:   No, thank you very much, Ms Connor. 

 

JUDGE HASSAN:   No, thank you. 15 

 

SJH:   Just one question, as you know we viewed your property and we viewed 

the cliffs from the bottom, you describe the eastern cliff as being 

covered with vegetation? 

 20 

MR CONNOR:   No, largely covered with vegetation. 

 

SJH:   Well, when one looks at it most of that vegetation is hanging down from 

the top, isn’t it, that was my view of it? 

 25 

MR CONNOR:   Oh, yes, I mean it is not - - - 

 

SJH:   So there is not vegetation growing and securing the cliff though? 

 

MR CONNOR:   No, it is - - - 30 

 

SJH:   That is all right, I read your evidence as trying to imply that. 

 

MR CONNOR:   Oh, no, certainly not. 

 35 

SJH:   All right, thank you, Mr Connor. 

 

<IAN CONNOR WITHDREW [2.15 pm] 

 

SJH:   Now, Ms Dumont.  This is on behalf of Generation Zero. 40 

 

<TERRA DUMONT [2.16 pm] 

 

MS DUMONT:   Correct, sir.  Hello, I am Terra Dumont and I am representing 

Generation Zero as well as eight individuals including Matthew Scobie 45 
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whom is here today.  I have a list of these individuals for the Panel and 

there is also an email to the Secretariat. 

 

 These individuals are a representation of 184 individuals who signed 

the generic Generation Zero submission on the proposed district plan. 5 

 

 Generation Zero is a national organisation launched in June 2011 with 

over 10,000 supporters mostly between the ages of 18 and 30.  Around 

300 of these members are based in Christchurch including Mr Scobie 

and myself.   10 

 

 Our vision is for a thriving zero carbon air (INDISTINCT 1.47) before 

2050. We believe is vital to design our infrastructure to survive the 

detrimental effects of climate change such as sea level rise and 

increased storm events. We fully support the move to limit 15 

development to areas where there is an unacceptable risk in natural 

hazards in policy 5.3.1 and rule 5.8 that states that any residential 

development needs to take into account a one metre sea level rise.   

 

 We believe this policy rule adequately take into account the increased 20 

flood hazard associated with sea level rise and increased storm events 

due to climate change as forecasted by Tonkin and Taylor, the IPCC, 

NIWA and Environment Canterbury. 

 

 It is now generally accepted worldwide that human activities are 25 

causing climate change. The debate on climate change has moved 

beyond discussion of whether it is happening to what must be done to 

reduce emissions and adapt to the inevitable effects.   

 

 Due to the current elevated level of greenhouse gases concentrations 30 

humankind is committed to a degree of climatic change which has been 

observed and will continue over the following millennia. Thus we 

support the Council in upholding its responsibility under the RMA to 

act by actively creating policy and rules to adapt to the effects of 

climate change.   35 

 

 New Zealand is already experiencing climate change. Long-term trends 

show higher temperatures, more hot extremes, fair cold extremes, 

shifting rainfall patterns and sea level rise.  Of particular pertinence to 

the effects of natural hazards on Christchurch is the sea level rise and 40 

increased storm events predicted.   

 

 Due to our location on the globe sea level rise in New Zealand may be 

around 10 percent higher than the global average.  The sea level has 

been rising exponentially in Canterbury with a total rise of 45 

17 centimetres in the past century. The rate has been increasing by 



 Page 815 

  

Ch5: Natural Hazards (Part) 12.03.15 

about three millimetres a year for the past 15 years.  Therefore within 

the next 100 years it is predicted to rise about one metre.  

 

 The greatest impact to sea level rise in Christchurch City will be the 

increased risk of storm inundation associated with the greater 5 

frequency of extreme tidal events followed by the progressive shoreline 

retreat of low lying areas. 

 

 The exact amount of rise will depend on how fast ice heat melt if the 

world rapidly decarbonises or not and the effects of global weather 10 

cycles such as the El Nino southern oscillation.   

 

 Temperatures are forecasted to increase in New Zealand by one to four 

degrees over the next century depending on the level of global 

decarbonisation.  With this comes an increase in severe weather events 15 

due to the ability of warm air to hold more water.  In addition the heat 

that comes from the condensation of the increased moisture will make 

storms more intense. 

 

 For every one degree of warming, an (INDISTINCT 4.49) increase in 20 

intense rainfall events is expected.  In addition, due to the increasing 

temperature gradient between the pole and the equator, storms are 

likely to be more intense.   

 

  [2.20 pm] 25 

 

 Thus regardless of the forecasted decrease in yearly precipitation on the 

Canterbury Plains the number of severe rainfall events is still expected 

to increase. Extreme (INDISTINCT 00.11) events can have 

devastating events on physical resources, both individual property and 30 

strategic infrastructure. This is very expensive for the Council and 

individuals, as well as emotionally difficult for homeowners Affected. 

Of specific relevance of this statement of the detrimental effects of 

flooding from increased sea level rise and increased storm severity in 

Christchurch.  35 

 

 With the substantial part of the city low lying, this is of great concern 

to most Cantabrians. We support you in the implementation of policy 

and rules to reduce the number of properties that will be affected by 

flooding in the future. We support the Council in moving away from 40 

traditional coastal hazard approach of pulling the shores via higher 

coastal protection structures. Such structures can lead to a false sense of 

security and thus increase risk, as well as have a detrimental impact of 

the coastal values, create an expectation that the defence will be 

contained in perpetuity and cause detrimental effects on nearby 45 

coastlines. Thus high protective structures are rarely the most effective, 
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nor the most sustainable long term option. Some protection responses, 

such as white line restoration and doing a beach (INDISTINCT 01.24) 

can offer an alternative, more sustainable approach to withhold the 

shore ideology, but may not be effective in all locations. 

 5 

 Therefore, we support the Council in following the advice of the 

Tonkin and Taylor report, that planning to avoid the potential impact 

from sea level rise over the intended lifetime and new development in 

infrastructure is the most sustainable long term option. We understand 

that due to curtailing development, these rules and regulations will 10 

result in the natural retreat of people from areas that are of high risk of 

flooding. As a resident in South New Brighton, this is very depressing 

because I love my community. But this part of humanity as a whole we 

are changing the climate and we must respond to the situation to the 

best of our ability even if this means personal sacrifice.  15 

 

 In Christchurch we have experienced the complications that come with 

moving large areas of housing due to unacceptable risk factors and thus 

we strongly support the policy and rules that will prevent this from 

occurring in the future. We feel all investments in our built forum 20 

should be smart investments that adequately take the risk and natural 

hazards, such as sea level rise, into account to ensure that development 

is not wasted nor money washed out to sea. Generation Zero represents 

the young people of Aotearoa. The generation that will have to deal 

with the consequences of the decisions made today. Therefore, we 25 

support all policies and rules that limit development in areas with 

unacceptable risk of natural hazards. Thank you. 

 

SJH:   Thank you. 

 30 

MS DAWSON:   Just one question, sir. I am interested in how you as an 

organisation formulate a submission on something like the 

Christchurch City Plan. You are a national organisation. How do you 

get to make a decision about what you submit on in relation to a Plan 

like Christchurch? 35 

 

MS DUMONT:   Yes, we are a national organisation but we have hubs in each 

of the main centres within New Zealand. So there is a Christchurch 

Pacific group and a team of five sat down and read through the 

Proposed District Plan and looked at different points within that Plan to 40 

see which ones we strongly supported, if there is anything we did not 

support and what we would like to have done differently. 

 

MS DAWSON:   And then a wider number of people have signed your 

submission, as members of your organisation? 45 
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MS DUMONT:   Yes, so we sent in one full length submission and then from 

the entire team of Generation Zero and then we also had a shorter 

generic submission where there was four different points that we 

believe that people could tick the boxes to say whether they personally 

agreed with those or not, and then they gave those into you. 5 

 

MS DAWSON:   Thank you very much. 

 

JUDGE HASSAN:   Does your organisation have any information on the 

extent to which climate change increases the risk for fire and/or wind 10 

hazard in the Christchurch area? 

 

MS DUMONT:   We did not look into this specifically, but I could look up 

information if you would like me to. 

 15 

JUDGE HASSAN:   Thanks for the answer. 

 

SJH:   Thank you and if my memory serves me right, we have not heard any 

evidence that suggests that the one metre sea rise is a figure that should 

not be adopted for this Plan anyway. So thank you for your submission. 20 
 

  [2.25 pm] 

 

MS DUMONT:   Thank you. 

 25 

<TERRA DUMONT WITHDREW [2.25 pm] 

 

SJH:   Mr Smyth. 

 

MR SMYTH:   I think Mr Logan might be making a personal statement, sir, 30 

and then I think Mr Bell. 

 

SJH:   I see, Mr Logan? 

 

MR SMYTH:   Sorry? 35 

 

SJH:   Oh, Mr Laryn, you are first, my apologies. 

 

MR SMYTH:   I beg your pardon, sir. 

 40 

SJH:   You are down representing Mr Logan? 

 

MR SMYTH:   Yes, sir. 

 

SJH:   Good afternoon, Mr Laryn. 45 
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<MR LARYN [2.25 pm] 

 

MR LARYN:   Good afternoon. 

 

SJH:   Now as I read this, you are only now concerned with liquefaction, is that 5 

correct? 

 

MR LARYN:   No, I wrote submissions related to all the three items, and it is 

just the last submission we did, I suppose you have a copy.  If you like 

I can read it - - - 10 

 

SJH:   Well, we saw one which I understood it said that the Council – you had 

reached agreement with the Council - - - 

 

MR LARYN:   Yes, exactly, it is the last one, and the main reason we are here 15 

is just to see whether you have any additional questions for us or if 

anyone is challenging the agreement we reached with - - - 

 

SJH:   Well, there appears to be no-one challenging it, but I will see if the 

Panel have questions, we are just pleased to see that you have managed 20 

to resolve things with the Council. 

 

MR LARYN:   Yes, everything has been settled with the Council. 

 

SHR:   That will lift a weight off your shoulders I am sure.  Does anyone on 25 

the Panel have any questions. 

 

DR MITCHELL:   No, thank you, sir. 

 

MS DAWSON:   No, very good to see. 30 

 

SJH:   Mr Winchester, just for the record can you confirm that agreement on 

behalf of the Council for us? 

 

MR WINCHESTER:   I can, sir. 35 

 

SJH:   Thank you, very much.  Thank you Mr and Mrs Laryn and we are 

delighted it all worked out. 

 

MR LARYN:   Thank you, very much. 40 

 

MRS LARYN:   Thank you. 

 

<MR LARYN WITHDREW [2.26 pm] 

 45 

SJH:   Mr Smyth. 



 Page 819 

  

Ch5: Natural Hazards (Part) 12.03.15 

 

MR SMYTH:   I think the schedule has been moved up a bit so he may not be 

here. 

 

SJH:   Well, it is meant to be a flexible schedule and it says so quite clearly. 5 

 

MR SMYTH:   Yes, sir. 

 

SJH:   Rather than embarrass you, Mr Collins, you are here, and we have your 

statement.  Are you in a position to deliver that to us now, or would 10 

that be inconvenient? 

 

MR COLLINS:   No, that would be fine. 

 

SJH:   Thank you very much. 15 

 

MR SMYTH:   If you wish, sir, I can locate Mr Logan. 

 

SJH:   Yes, thank you.  Yes, Mr Collins. 

 20 

<MR COLLINS [2.27 pm] 

 

MR COLLINS:  Mr Chairman, I have given the secretariat a document which I 

intend to read. 

 25 

SJH:   Thank you. 

 

MR COLLINS:   Five papers.   This statement is made in support of 

submission 955, David and Siobhan Collins and submission 952, Pete 

McDonald and Rose Collins. 30 

 

 We own adjoining properties at the north end of Governors Bay.  28 

Zephyr Terrace is 3.7 hectares and mostly zoned rural while 

1105 Dyers Pass Road is just under 2 hectares and zoned small 

settlement. 35 

 

 My daughter, Rose, and her husband have authorised me to speak on 

their behalf as they have to be in Wellington today.   

 

 Their submission notes that their recent successful application for a 40 

building consent to construct a dwelling on their property included a 

geotechnical assessment, including consideration of rock fall risk. 

 

 They request that the proposed rock fall hazard management area 

shown over part of their property is not confirmed by the Panel. 45 
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 In their submitter statement, filed as requested last month, they 

elaborated on their aspirations and the effect of the proposed hazard 

overlay and they quote from their geotech report as follows: 

 

 “The hillside at the site and for a considerable distance around it, lies at 5 

approximately a 20 degree slope.  The closest rock outcrop is several 

hundred metres uphill and some distance along the slope to the north-

west so that the site is free from rock roll hazard. 

 

 My submission, that is the submission for myself and my wife, is 10 

broader.  Referring to our property and other properties, about a dozen, 

in this rock fall catchment, what I call a catchment, north of 

Zephyr Stream which appears to form the lower boundary of the 

proposed rock fall hazard management areas at the north end of 

Governors Bay. 15 

 

 The submission gave notice to the Council at that time, but at the time 

with lodging the submission we had asked, and this is quoting from the 

submission, “To the website where the rock is considered to be a threat 

to our property to be identified so we can get an expert to have a look at 20 

them.  I have in mind engaging the geotechnical engineer who provided 

the report on the proposed house site on Rose and Pete’s adjoining 

land”. 

 

 I also lodged a submitter statement explaining how our property 25 

extends up the hillside from the residential area of Governors Bay to 

the Reuter Reserve above, it mentioned that the disposition of our 

properties and the others under discussion can be best understood from 

the vantage point at the top of The Terrace across the valley.  I repeat 

that, I hope the Panel will visit that vantage point in order to better 30 

understand our submissions in the Council evidence. Other Governors 

Bay submitters properties can also be seen from there. 

 

  [2.30 pm] 

 35 

 Attached to my submitters statement was an exchange of emails 

between me, the Council’s principle planner of natural hazards, 

Ms Carter, and the Council senior geotechnical engineer, Dr Wright.  

Dr Wright was only able to say that the potential rock fall source area 

for 28 Zephyr Terrace was the reserve above, which is 751 Dyers Pass 40 

Road, and possibly a small amount of outcrop on the property itself.  

While the 1105 Dyers Pass Road problem is just the reserve.  In my 

view that is not an adequate response for a regulator proposing new 

controls.  It is unreasonable to expect us to pay for a consultant to go 

searching for possible dangerous rocks within a large reserve.  45 

Dr Wright’s email reply assumes that there are rock problem areas up 
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there although one of the GNS reports acknowledges that the ground 

truthing of the modelling in Governors Bay only involved viewing 

from the roads.   

 

 My understanding of the term “ground truthing” in planning exercises 5 

is that means walking over the ground.  The transcript records, at page 

318, Ms Carter’s description of the caucusing of the planners and other 

experts when there was a fundamental agreement on the 

appropriateness of the modelling method undertaken by GNS for 

assessing risk in the Port Hills, which after ground truthing provided 10 

the basis for the District Plan maps.  Dr Yetton may also have given the 

Panel the impression that our properties have been ground truthed when 

he gave a detailed explanation of the ground truthing protocols at pages 

241 and 242 of the transcript. 

 15 

 Page 228 of the transcript from line one records the following 

exchange:  “Mr Collins:  As far as you aware, no one involved in the 

modelling and the delineation of the hazard areas that crosses our 

boundary did any ground truthing.  Dr Yetton:  I cannot be certain of 

that, I am sure, well not sure, but I would have expected there to have 20 

been ground truthing carried out through there.  I was not doing the 

ground truthing for that area but I think you will find that part of the 

model was ground truthed as well.”   

 

 Last week Mr Winchester kindly checked whether ground truthing had 25 

been done for our properties and reported, “ground truthing was only 

done for dwellings and in some cases a vacant lot in between two 

houses.  1105 Dyers Pass Road does not have a house so does not have 

a ground truthing report, it does not appear that there is a ground 

truthing report for 28 Zephyr Terrace because the dwelling on that 30 

property is sited below the 10-4 risk line of the 2016 AIFR model.”  I 

find that interesting because if the intent of the proposed hazard 

mapping was to control future development, surely it is equally 

important or actually more important to accurately map the hazard 

affecting land with development potential.  1105 Dyers Pass Road has 35 

an area of almost two hectares and is zoned for residential 

development.  Part of that should be part of 28 Zephyr Terrace and the 

rural properties below are hill side paddocks and are also zoned small 

settlement, and are mostly about 2,000 square metres in area with 

roughly half their areas on the north island of the Zephyr stream with 40 

the proposed rock fall hazard overlay.   

 

 The only counter witness who specifically addressed the rock fall risk 

in this rock fall attachment was Dr Yetton, which is why I sought leave 

to cross-examine him.  As discussed above, it transpires that the only 45 

ground truthing of the proposed rock fall hazard mapping at the north 
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end of Governors Bay was undertaken by Dr Yetton just before the 

hearing.  His findings are reported in one page of his evidence-in--

chief, page 18.  In paragraph 19.2 he stated “I have inspected the rock 

sources affecting each of the properties on 5 February and 11 February 

2015, “most are bluffs of rock outcrop, up to approximately 5-10 5 

metres in height, many outside of the affected properties”. 

 

  [2.35 pm] 

 

 Knowing our land well and having been up on the reserve above many 10 

times over the years, I consider the second sentence implies more rock 

sources and larger rock sources than actually exists. The transcript 

records my discussion with Dr Yetton about this. At page 229, line 6, 

he acknowledged that there is only one outcrop on 28 Zephyr Terrace 

and none on 1105 Dyers Pass Road. 15 

 

 In line 38 through to line 29 on the following page Dr Yetton identified 

only two large outcrops above:  one a cliff below one of the power 

poles, hidden by vegetation so dense that it cannot be seen from across 

the valley, and the second about 300 metres further up, on what is 20 

actually the Wolf property beyond the reserve. 

 

 I would also like to have questioned whoever did the specific 

modelling for these areas.  Who chose their inputs and drew the lines 

on the maps.  Now Dr Wright acknowledged, at page 95 of the 25 

transcript, “The results of this sort of computer modelling depend on 

the inputs, rubbish in/rubbish out, critical inputs would have been 

assumed” – so he would have assumed rock fall sources which are 

discussed above – as discussed above were not ground truthed as part 

of the modelling exercise. 30 

 

 Dr Yetton acknowledged in the course of my questioning that the 

modelling uses “average circumstances, a data set of boulders that fell 

and rolled as a result of the earthquakes”, that’s the transcript at page 

215, “average vegetation, average slope” et cetera.  35 

 

 You may recall that he was reluctant to acknowledge that vegetation in 

the area at the north end of Governor’s Bay would provide much of a 

barrier to rolling rocks, he said “We do not have good data on how 

effective vegetation is in trapping boulders”. 40 

 

 I can appreciate that there have been – has been insufficient research to 

provide another variable for the model inputs, but vegetation is one of 

the factors that ground truthing should take into account. It is simply 

not plausible to say “dense native bush” or even the sort of tangle of 45 

broom, blackberry and mixed natives found up on the reserve above 
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our property, would have no effect on whether boulders would – was 

said to be “bouldered”, not “bounded” – boulders would begin to roll 

and whether they would continue to roll through to our fence – perhaps 

they are bounded. 

 5 

 Area wide rock fall risk modelling may have had its place as part of a 

crisis management after the earthquakes, but I suggest it is mismatched 

with the RMA objective of providing meaningful long term risk lines 

with associated planning controls on individual properties. Modelling 

and in fact any kind of rock fall risk assessment is inevitably uncertain 10 

because the probability of further major earthquakes is uncertain. 

 

 That is not a reason to accept further uncertainty created by inadequate 

assessment. I suggest that, that is a reason to insist on the best possible 

assessment of the particular circumstances in each rock fall catchment 15 

and the particular nature of the individual rock fall sources identified. 

 

 At paragraph 3.2 of Dr Yetton’s rebuttal evidence he takes issue with 

Mr McCann’s 2013 geotech report for the building consent for Rose 

and Pete’s new home on 1105 Dyers Pass Road. The building site is 20 

near the south boundary of the property, about 200 metres from the 

boundary with the reserve, where there is a rock outcrop shown in a 

photograph in appendix 13 to Dr Yetton’s rebuttal evidence. 

 

 Page 231 of the transcript records my discussion with him about the 25 

propriety of reviewing his business partner’s work. He was reluctant to 

acknowledge any conflict of interest. Having practiced as a partner in a 

multidisciplinary consulting firm for some years, I find that hard to 

understand. But my reason for raising it, was just that I think that in this 

situation there is a danger of conscious or unconscious reverse bias. 30 

 

 The rock outcrop appears to be the reason for an area of a few square 

metres at the nearest corner of 1105 Dyers Pass Road, it has been given 

a rock fall 1 overlay. In other situations it appears that Dr Wright was 

more pragmatic about recommending small adjustments to the hazard 35 

lines, so they follow cadastral boundaries. 

 

  [2.40 pm] 

 

 During the question of whether Mr McCann is right that the house site 40 

is free from rock roll hazard, or Dr Yetton is right that there are rocks 

approximately 200 metres north of the proposed building site that 

upslope and are able to roll in the direction of the proposed building. 

 

 I have stood on the out rock with a $2 protractor to see whether the fan 45 

30 degrees either side of directly downhill reaches the house site.  I 
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trust someone else will do that too, perhaps with a more sophisticated 

instrument, before the decision is made about something that is of 

crucial importance for Rose and Pete’s building project. 

 

 Incidentally there is no indication in the Council evidence or the 5 

Section 32 Report that anyone has talked to insurance companies or 

banks about the implications of these hazard lines.  The same exercise 

should also be done from the large outcrop on 28 Zephyr Terrace to 

confirm or otherwise my calculation that the fan from that rock fall 

source does not extend to the house site on 1105 Dyers Pass Road. 10 

 

 That brings me to the general point I made in my submitter’s statement 

that as a matter of common law fairness, planning principle and 

obligation under Section 32 of the Act, I believe the onus is on the 

regulator to justify proposed restrictions.  That is particularly the case 15 

where the regulator is also the owner of the land above which is 

claimed to have almost all of the rock fall sources potentially affecting 

the dozen or so properties below. 

 

 I have not had time to consider the huge amount of documentation 20 

relating to other areas but in the case of the rock fall catchment at the 

north end of Governors Bay, I consider the Council’s justification falls 

well short at this time.  That is not to say that after a proper evaluation 

it might be found that there is justification for some sort of controls in 

this area.   25 

 

 It is normal that in the course of a plan review process, and even the 

process of considering a major plan change, that it is found that the 

proposal notified is deficient in some way.  That is dealt with by 

notifying variations under clause 16A of the first schedule. 30 

 

 I appreciate that this Panel has a mission to have a Replacement 

District Plan in place as soon as possible, but I would urge you to 

consider three alternatives to confirming proposed hazard lines at the 

northern end of Governors Bay which I submit are based on grossly 35 

inadequate investigation. 

 

 One option is to not confirm these hazard areas leaving the safety 

concern and the purpose of the Act to continue to be managed under 

section 71 to 74 I think of the Building Act.  A second option is to 40 

indicate to the Council now that you are not satisfied that the lines in 

this area represent the AIFR 10– 4 risk level that has been chosen, and 

suggesting that the council undertakes a proper ground truthing and 

modelling assessment before you finish the hearing. 

 45 



 Page 825 

  

Ch5: Natural Hazards (Part) 12.03.15 

 In fairness an opportunity would have to be given to affected 

submitters to have that assessment reviewed and present evidence and 

submissions on it.  The third option would be to decline to confirm the 

hazard areas but perhaps expressing a view on whether you believe a 

variation would be appropriate. 5 

 

 Thank you for the opportunity to present our concerns. 

 

SJH:   Thank you, Dr Mitchell? 

 10 

DR MITCHELL:   No, thank you sir, that is clear, thank you. 

 

SJH:   Ms Dawson? 

 

MS DAWSON:   I feel I need to be clearer where these two properties are on 15 

the map, we have had lots of photos and maps. 

 

MR COLLINS:   I assumed there would be some decent maps here.  I have 

never known a situation where you have not got big maps on the walls. 

 20 

MS DAWSON:   I think we can bring them up on here. 

 

MR COLLINS:   You can bring them up, it is map 57. 

 

MS DAWSON:   Hazard overlay map 57. 25 

 

MR COLLINS:   Ms Dawson, it is fairly clear if you are across the valley at 

about the same elevation on what is called The Terrace, there is a good 

place to stop there and you can see how these properties relate to each 

other. 30 

 

MS DAWSON:   Can you blow that up any more?  I need to be able to see 

Zephyr Terrace and the Dyers Pass. 

 

MR COLLINS:   Now you see where the two yellow, the orange roads it is the 35 

Lyttelton Road and the Dyers Pass Road, where they meet, they meet 

and then become single Governors Bay Road, you can see a strip going 

backwards from there going strictly north, and that is 1105 Dyers Pass 

Road.  So that goes straight forward - - - 
 40 

  [2.45 pm] 

 

MS DAWSON:   Right, it is an access strip straight up. 

 

MR COLLINS:   Yes. 45 
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MS DAWSON:   Which has got green triangles and then orange on it - - - 

 

MR COLLINS:   So the whole property is sort of a panhandle, it is a square at 

the top. 

 5 

MS DAWSON:   So that is your - - - 

 

MR COLLINS:   Yes, that is Rose and Pete’s place, that is getting better. You 

will see a row of residential properties below and then a line going 

north east to south west, that is a property boundary, which runs onto 10 

ours, and then our property goes north west from there, and that 

includes quite a bit of purple, that is rock fall 1.  The (INDISTINCT 

1.49) of rock fall 1 which is below the big rock in our property, and 

then our goes down to Zephyr Terrace. 

 15 

MS DAWSON:   Yes. 

 

MR COLLINS:   And the bottom of that rock fall 2 area, runs, I presume it is 

based on being the bottom of the valley along the stream.   

 20 

MS DAWSON:   It is along several other properties.   

 

MR COLLINS:   Several other properties. 

 

MS DAWSON:   But those are the properties you are referring to? 25 

 

MR COLLINS:   Yes, and then the properties to the west, the rock fall 1 area 

goes on both sides of the Zephyr stream because it also includes, 

presumably, rocks that might fall from the other direction, but I only 

discussed the catchment that I describe as north of the Zephyr stream 30 

and my submission states that that is the area that I believe the risk has 

been overestimated. 

 

MS DAWSON:   Thank you, very much.  Thank you, Mr Collins. 

 35 

JUDGE HASSAN:   Mr Collins, just going to your paragraph 31, another 

option that has been tested on this issue are different stages and I am 

interested in your response to it, would be an option of allowing for 

adjustments to be made to the hazard lines based on ground truthing 

being done and without requiring a plan change process, I thought I 40 

might ask you about that given your experience in this area as to 

whether you think that might be an option? 

 

MR COLLINS:   Well, the problem of course is it has got to be certain, so I 

think it puts a situation where the risk is removed completely, and that 45 

is possible in some situations.  The rock that is causing difficulty for 
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Rose and Pete’s house site, according to Dr Yetton, is one which is a 

manageable size which we have talked to the Council about rock 

rolling, break it up, push it down into the scrub.  Now, I would think if 

that is gone that is a certain thing, if the remediation involved the rock 

just going, that is a bit like example in the city plan of heritage trees.  If 5 

the tree dies and falls over, it is removed without further process, so 

there is no problem with that.   

 

 The difficulty comes, I think, with things which require some 

professional assessments and that must be a scale, I imagine, but are so 10 

certain that they have just fixed it, but I would imagine major bunds, 

and of course the Council is undertaking some major bunds at the 

moment at the back of McCormick’s Bay.  Those are designed to be 

permanent, they are engineered to be as good or better than natural 

ground designed to do whatever they are doing.  That is a situation 15 

where all engineers would agree that has done the job. 
 

  [2.50 pm] 

 

  The problem I see at the other end of that spectrum would be a situation 20 

where I could talk to the Council about these rocks up in the reserve 

and say, what if we put some nets over them or whatever these other 

mechanisms are and, while my engineer might agree that solved it, Dr 

Yetton does not. That is where I see some difficulty with that approach. 

But it is certainly worth trying for the ones where there would be 25 

agreement to be certification that the danger has gone below the 10-4. 

Sorry it was a rather convoluted answer. 

 

JUDGE HASSAN:   No, just in terms of the concept of one engineer’s opinion 

being the hazards being removed, the other one perhaps being that the 30 

hazard has not been removed, but I am happy with the mitigation. 

 

MR COLLINS:   Well, I found it hard to - - - 

 

JUDGE HASSAN:   Sorry, the question I had in mind there was, what about 35 

the option of having that notated on the planning maps so that on an 

electronic plan that could be seen? 

 

MR COLLINS:   Yes, I did ask Dr Yetton about that and I was pursuing the 

question of whether, if the risk is reduced to below that standard isn’t 40 

that good enough. But he was saying, no the hazard is still there. So it 

is mitigation he did not think was good enough. He still wanted to 

show the hazard area. And I did not really understand that, because if 

the hazard is reduced to below the, if you like, the arbitrary standard of 

10-4 that has been chosen, if it is reduced to below that level, I do not 45 

see why the line cannot be moved or eliminated. 
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SJH:   Well, there were reasons given around that about they are structures that 

need to be maintained, they can fall into disrepair, as many obviously 

had before this earthquake et cetera. That is why he distinguished 

between risk and mitigation of it and the hazard itself. 5 

 

MR COLLINS:   Yes, well I would imagine there are ways around that. The 

sort of structures they are building, they have got to be certified, they 

have got to get building consents, they are using all kind of very 

powerful materials, they are not designed to rust away in the next 10 10 

years. The things that have been done, I believe, is pretty good 

engineering. So I am attracted to the idea that you raise, Judge Hassan, 

but there is that small difficulty about the certainty and what if experts 

did not agree on the certification. 

 15 

<MR COLLINS WITHDREW [2.53 pm] 

 

SJH:   Thank you. We will take the afternoon adjournment. 

 

ADJOURNED [2.53 pm] 20 

 

RESUMED [3.02 pm] 

 

SJH:   Thank you. Yes, Mr Smyth. 

 25 

MR SMYTH:   Mr Logan wishes to make a personal statement to the Panel. 

 

SJH:   Yes. Well, Mr Logan, just so we are clear, you have filed a document 

called Statement of Evidence. Do you simply want to make a statement 

or do you wish to be sworn and give evidence? 30 

 

MR LOGAN:   I want to make a quick, very brief statement which is not the 

written statement. 

 

SJH:   Pop over to that chair and you can do that, thank you. 35 
 

<MR ROWLAND LOGAN [3.05 pm] 

 

MR LOGAN:   May it please the Panel.  My name is Roland Logan, I live at 5 

Hammerton Lane, Heathcote with my wife, Sharon Ng.  You will have 40 

seen my statement on the history and the development of the actions at 

Hammerton Lane.  Although I am the only submitter in the Hammerton 

Lane area there are six other neighbours that are taking part in the area 

wide reduction scheme funded by the Council to mitigate the hazards 

that are on their land and endangering Hammerton Lane properties. 45 
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 You will have heard from my counsel and my expert, David Bell, and 

the Council’s expert, Don Macfarlane about the issues at 

5 Hammerton Lane.  Both experts are broadly in agreement with one 

another over the work all carried out by myself and the proposed 

funded works to be funded by the Council. 5 

 

 As such my speaking today will not go over these matters as they have 

already been tabled.  What I am speaking about is the actions of the 

authorities that formulated the decisions around rock fall on the Port 

Hills.  The purpose of these decisions was made plain by email from 10 

the Port Hills Group to the Christchurch City Council on 1 April 2011 

in a reply to the suggestion that I made over putting a bund along the 

quarry floor. 

 

 I quote, “it could create a precedent that would raise unrealistic 15 

expectations in other parts of the city”.  It is clear that the authorities 

are not interested in mitigating the effects of the earthquake and the 

lives of the people affected by it, but they are there to mitigate their 

liability.  It is noted that no mitigation was carried out under the red 

zone decisions. 20 

 

 This, I am sure, was the upper mind set of the authorities with most 

aspects of the effects of the quake on the wider Christchurch region.  

This all runs diametrically opposed to the CERA Act and the 

Hammerton Lane region to all expert advice. 25 

 

 Thank you for hearing me.  I respectfully request that my house not be 

zoned Area 1 and that the rest of my property not zoned Area 1 when 

the area wide mitigation is completed.  This zoning decision, if carried 

out, will have a disastrous effect on the value of my property which is 30 

completely unjustified on all expert advice.  Please note that the current 

GV shows on my house being worth $1,000 and the registered 2007 

RV was $800,000. 

 

 Lastly my heart goes out to the hundreds of Port Hills residents who 35 

have been unjustifiably put through this by the authority. 

 

 Thank you. 

 

<ROWLAND LOGAN WITHDREW [3.08 pm] 40 

 

SJH:   Thank you.  Yes, Mr Smyth. 

 

MR SMYTH:   Mr Bell is next sir. 

 45 

SJH:   He is for a number of submitters including, Mr Logan? 
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MR SMYTH:   Yes, he is giving evidence on behalf of all the submitters that I 

am representing sir. 

 

SJH:   Thank you. 5 

 

<MR DAVID HILLIER BELL, sworn  [3.09 pm] 

 

<EXAMINATION BY MR SMYTH [3.09 pm] 

 10 

MR SMYTH:   Good afternoon, Mr Bell.  Can you confirm your full name is 

David Hillier Bell? 

 

MR BELL:   I can. 

 15 

MR SMYTH:   Can you confirm that you have the qualifications and the 

experience as set out in your statement of evidence-in-chief? 

 

MR BELL:   Yes, I can. 

 20 

MR SMYTH:   You have prepared two statements of evidence, one being a 

statement of evidence filed on 24 February 2015 and a statement of 

supplementary evidence filed on 27 February 2015? 
 

  [3.10 pm] 25 

 

MR BELL:   That is correct. 

 

MR SMYTH:   Do you have any changes you wish to make to any of these 

statements? 30 

 

MR BELL:   There is one change in regards to supplementary evidence.  And 

that is the first sentence of the third paragraph of the supplementary 

evidence, which you agreed the 2D modelling carried out for 6,000 

boulders for potential source areas indicated 15 (INDISTINCT 0.41) 35 

site and this was incorporated in the risk modelling which showed an 

annualised risk of less than 10-4 as to the AIFR.   

 

MR SMYTH:   Okay, other than the changes you have brought to the attention 

of the Panel here today, can you confirm that to the best of your 40 

knowledge and belief and ability that the statements of evidence are 

true and correct? 

 

MR BELL:   I do, I can, I will. 

 45 

MR SMYTH:   Do you have the summary of your evidence, Mr Bell? 
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MR BELL:   I have it in front of me here, yes. 

 

MR SMYTH:   You could read that out to the Panel and remain for any 

questions the Panel or my friends may have. 5 

 

MR BELL:   My full name is David Henry Bell, I am employed as a permanent 

staff member by the University of Canterbury where I have taught 

courses in engineering geology for more than 40 years.  I am also a 

registered member of IPENZ being accredited as a professional 10 

engineering geologist and my consulting company, which is very small, 

provides engineering, geological and geotechnical services, particularly 

in urban development and construction for the greater Christchurch 

area, but we do practise elsewhere in the South Island.   

 15 

 My evidence to this hearing provides general comment on rock fall 

hazards, cliff collapse and mass movement, including the timing and 

geological evidence of previous events at a similar scale to those 

associated with the Canterbury earthquake sequence.  I endorse the 

analysis and conclusions presented in the paper by Mackey and 20 

Quigley 2014 though I understand that you will be hearing from 

Professor Quigley next Monday, and agree that there does not appear to 

be evidence for area wide instability in the past 6,000 years since sea 

level stabilised, by that I mean the extensive rock fall and cliff collapse 

that we have witnessed in the 2011 events.   25 

 

 Whilst I agree that the GNS modelling adopted by Christchurch City 

Council for the Replacement District Plan does provide an initial risk 

based approach suitable for area wide assessment my premise is that 

site specific evaluation of the risk to individual properties is, in fact, 30 

required.  The shadow angle method adopted by GNS is only one of a 

number of approaches that might be considered for rock roll assessment 

and 3D modelling is, in my opinion, preferred because it takes better 

account of what I call total graphic forcing, in other words, boulders 

moving into gullies.   35 

 

 All models for rock fall analysis, both 2D and 3D, assume boulder 

release from bedrock sources.  The large numbers are analysed even 

though this may not reflect the actual site or slope conditions.  It is 

critical that calibration is undertaken and the Port Hills Geotechnical 40 

Group has done this for the Canterbury earthquake sequence by 

recording boulder position and dimensions of the boulders.   

 

 More than 5,000 have been identified on the Port Hills, making this a 

well calibrated data set that has been used to assess acceleration bands, 45 

and Dr Massey and others have been through this with you.  Modelling 
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by GNS science is assumed slopes steeper than 35 degrees are potential 

rock fall sources, and the high stone modelling for CERA which was 

done by Geovert Limited assumed the 45 degree source slope, some of 

those are sloping greater than 35 or 45, it will be a source area for 

boulder release.   5 

 

 Verification of assumptions such as this are required by ground 

truthing.  As actual boulder run out or the absence have run out, it is 

critical in assessing the risk to dwellings and occupiers.  Because 

bedrock outcrops, it cannot be assumed that this will necessarily result 10 

in rock fall release or boulder run out during a high acceleration event. 
 

  [3.15 pm] 

 

 In regard to the three Governors Bay properties on which I have 15 

reported, those being 18 Hayes Rise, 42 and 58 Zephyr Terrace, the 

effects of topographic forcing do not appear to have been considered 

adequately in the analysis carried out by the City Council and their 

consultants. 

 20 

 Relatively few moulders have been released, about 20, during the 

sequence, none have come within a 100 metres of properties at Hayes 

Rise and Zephyr Terrace, 42 Zephyr Terrace rather, stable rocks spur 

protects the dwelling at 58 Zephyr Terrace. 

 25 

 In terms of calculated risk, the dwellings at 18 Hayes Rise, 42 Zephyr 

Terrace and 58, are assessed as being less than 10-4 in terms of say, 

AIFR.   

 

 The dwelling at 6 Avoca Valley Road is likewise assessed as having an 30 

AIFR for less than 10-4 based on 3D modelling. The proposal to 

deconstruct rock at source above the site which I understand has been 

approved, is endorsed. 

 

 The land at 6 Avoca Valley Road is also recorded as being within the 35 

liquefaction assessment area 1 and mass movement hazard area 3 zone, 

in my view should be removed because neither is appropriate. 

 

 The land at 5 Hammerton Lane is correctly assessed at 10-3 to 10-4 but 

the dwelling is protected by engineered measures at the risk of less than 40 
10-4.  

 

 At 8 Balmoral Lane, the cut part of the 12 metre high slope remains 

stable and minor remediation to secure a few earthquake loosened 

blocks is progressing. I am working with Mr Connor on that matter. 45 

 



 Page 833 

  

Ch5: Natural Hazards (Part) 12.03.15 

 Part of the cliff zone or the part of the cliff zoned as cliff hazard 

management area 1 and 2, is not considered to be at risk and I 

understand that Ian Theo has reported and you have heard from Mr 

Charters on this matter. 

 5 

 This site exemplifies my contention that what I call a ‘belt and braces’ 

approach is appropriate for hillside developers, and that reliance on 

computered risk alone is neither prudent or appropriate for 

Christchurch City. 

 10 

 I am happy to expand on that if you would like me to. That is the end of 

my brief statement. 

 

SJH:   Thank you.  Mr Winchester. 

 15 

<CROSS-EXAMINATION BY MR WINCHESTER [3.17 pm] 

 

MR WINCHESTER:  Good afternoon, Mr Bell.  Looking at your evidence, 

there is nothing within the evidence which indicates in a clear way, the 

process you have adopted for calculating AIFR.  That is correct, isn’t 20 

it? 

 

MR BELL:  It is not in the evidence but we have followed the standard AGS 

2007. 

 25 

SJH:   Sorry, just for my benefit, when you say ‘we’, who do you mean? 

 

MR BELL:  My company. 

 

SJH:   So are there are other people been involved in this as well?  30 

 

MR BELL:  Yes, I have one person who works for me. 

 

SJH:  I think you had better tell us about who they are and what their 

involvement is before Mr Winchester goes on, because it is not clear 35 

from your evidence, although you do use ‘our’ and ‘we’ on a number of 

occasions. 

 

MR BELL:  I have one person who works for me full-time in my company, and 

I work part-time as appropriate, and I also have people who do various 40 

contract provisions of services, so map plans are produced, I only have 

one person and so on. 

 

SJH:   And who is that person and what are their qualifications? 

 45 
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MR BELL: Are we talking about the one person who works for me, that person 

is Emma Rhodes and she has an MSC in geology. 

 

SJH:   Thank you.  Sorry, Mr Winchester. 

 5 

MR WINCHESTER:  No, no, I am grateful for that, sir.  So you answered - the 

previous question was that you followed the AGS calculations? 

 

MR BELL:   Yes, we did, yes. 

 10 

MR WINCHESTER:  Okay, thank you for that, that was not clear from your 

evidence. 

 

MR BELL:   No, I apologise for that, that should have been made clear. 

 15 

MR WINCHESTER:  And in terms of the calculations that you have made and 

explained in your evidence, who actually did those calculations, was it 

you or Ms Rhodes? 

 

MR BELL:   Ms Rhodes ran the numbers, I provided the input parameters. 20 

 

  [3.20 pm] 

 

MR WINCHESTER:  Thank you. And in terms of the procedure that you 

followed, can you explain what that procedure was and how you came 25 

up with the input parameters. 

 

MR BELL:   Now we’re talking here about the rock fall - - - 

 

MR WINCHESTER:   To calculate the AIFR that you have expert evidence 30 

about. 

 

MR BELL:   - - - because I haven’t calculated AFIR for Balmoral Lane. 

 

MR WINCHESTER:   Thank you, yes. 35 

 

MR BELL:   That’s something that Mr Charters has done, separate. 

 

MR WINCHESTER:   Yes, thank you. 

 40 

MR BELL:   The procedure, there are four parameters. The first one relates to 

the seismicity and there you use the GNS data. The second one is the 

probability of the boulder reaching or passing the site and the numbers 

it might do so. The third one is the occupancy and the fourth one is the 

vulnerability and the last two of those parameters are normally taken as 45 
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either .67 and .5 or there is the alternative in doing 100% occupancy as 

well. 

 

MR WINCHESTER:  Well, can you explain for the sites that you considered in 

giving expert evidence about what occupancy level you adopted and 5 

why, if it’s not showing. 

 

MR BELL:   We have in fact run it for both 67% and 100%, but we would 

normally be working with the 67% occupancy, which is the one in the 

no aftershock model, that provides the upper line. 10 

 

MR WINCHESTER:  Thank you and is the model that you used a verified 

model or is it ground truthed? 

 

MR BELL:   I’m sorry, I don’t quite understand that question. 15 

 

MR WINCHESTER:   Well, who has verified or peer reviewed your model and 

its outputs, anyone? 

 

MR BELL:  We have worked indirectly with NGO with Neil Charters on this, 20 

but he has not been asked to provide a peer review of everything that 

has been done. No. 

 

MR WINCHESTER:   And you understand, of course, that the GNS model that 

has been used to calculate AIFR across the Port Hills has been through 25 

a ground truthing exercise and has been peer reviewed and there is a lot 

of documentation out there about that, isn’t there? 

 

MR BELL:   I would beg to differ in terms of the ground truthing. No. 

 30 

MR WINCHESTER:   Yes. And so from the answers you’ve given, your AIFR 

calculation for each of these properties and in general, has not been 

done in accordance with the GNS method, has it? 

 

MR BELL:   We have used in some cases 3D modelling and in others we have 35 

followed exactly what was appropriate. So we have followed the 

methodology that is available and is generally recommended. The 

reason for that is that 3D modelling provides a better analysis of 

topographic force of where boulders can be expected to go. 

 40 

SJH:   If we go back to the original question that was asked, did you follow the 

GNS methods? 

 

MR BELL:   We followed the GNS method, yes, to that extent, yes. 

 45 
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MR WINCHESTER:   And do I take it, when you say, as appropriate, because 

you said we followed a method which was appropriate, do I take it 

from that that you’ve applied an overlay of professional judgement as 

to when you would use that method and when you might depart from it 

or use different assumptions? 5 

 

MR BELL:   Correct.  

 

MR WINCHESTER:   Thank you. Now you seem to say in your evidence that 

a lot of reliance is placed on the RAMMS, is that RAMMS? 10 

 

MR BELL:   RAMMS, yes. 

 

MR WINCHESTER:  And can you advise the Panel how well calibrated this 

software is? 15 

 

MR BELL:   The RAMMS programme has been developed in Switzerland and 

has been calibrated against 5000 boulder data set for Christchurch, for 

the Christchurch earthquake. I would have to say that it has not yet 

been published as such. I would certainly agree with that, but the work 20 

is to the point of being 99% complete. 

 

MR WINCHESTER:   And was it you that’s done that calibration or someone 

else? 

 25 

  [3.25 pm] 

 

MR BELL:   No, it has been done by a post-graduate student, a PhD student at 

Canterbury University but I did have input into the project, yes. 

 30 

MR WINCHESTER:  Thank you, and to the extent that you say it is 99 percent 

there do I take that it has not been independently reviewed and checked 

at this stage? 

 

MR BELL:  It has been checked against the data from older run outs in the Port 35 

Hills Geotechnical Group dataset and it is showing very good 

correlation. 

 

MR WINCHESTER:   Thank you and can you explain how the RAMS results 

were incorporated into the risk assessment because it is not clear from 40 

your evidence? 

 

MR BELL:  The RAMS data was incorporated by looking at the run out, 

looking at how that matched the bolder pattern, the information that 

was available and then was used to calculate the second parameter 45 

which is the one about the numbers in bold as passing the site. 
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MR WINCHESTER: How did you or the colleague that was doing your 

calculations attempt to quantify the uncertainties associated with the 

RAMS outputs? 

 5 

MR BELL:  There are uncertainties on all outputs and we have field checked 

everything.  We have checked where boulders have gone.  We have 

evaluated the way in which the model predicts where boulders will stop 

and then verified whether or not they are there. 

 10 

MR WINCHESTER:   In terms of the inherent uncertainties in those outputs 

what sort of range of uncertainty does that then introduce into your 

AIFR calculation? 

 

MR BELL:   I would suggest that it certainly does not introduce any more than 15 

is inherent there at the present time in GNS modelling and in fact I 

would say from what is being done and this includes rolling boulders 

down and actually measuring detail on how they behave and the way 

they plough in and then launch. By using that information the 

calibration in terms of bounce height and run out has been extremely 20 

well modelled and I would suggest it is probably superior. 

 

MR WINCHESTER:   In terms of those factors that you just talked about how 

did you then calculate the probability of a person being hit if they were 

present on a slope? 25 

 

MR BELL:  We used the probability of the boulders running out down the 

paths that were identified.  In other words did they go past the dwelling 

or not and how did they impact. 

 30 

MR WINCHESTER:   Did you use the RAMS data? 

 

MR BELL:  We used RAMS data for some but we have run a series having 

listened to the evidence given last week we have now actually run some 

2D modelling as well to see how we could fit information together.  I 35 

am a firm believer in using all of the tools available, not a single 

method. 

 

MR WINCHESTER: Where is the evidence of the modelling that you 

undertook last week? 40 

 

MR BELL:   Sitting here.  It has not been presented. 

 

MR WINCHESTER:   Thank you. 

 45 

MR BELL:   Except in the general terms for numbers. 
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MR WINCHESTER:  Thank you, now when you were carrying out your 

calculations did you by any chance use a vulnerability of 0.1 based on 

debris flow data from Hong Kong? 

 5 

MR BELL:   No, we used 0.5. 

 

MR WINCHESTER:   Well see one of the issues we have got here, Mr Bell, is 

that when Mr Charters was here giving evidence at least I could ask 

him questions about his assumptions and his inputs and get some 10 

certainty about them because he had written them down.  He had given 

clear evidence about them.  It is quite difficult to interrogate your 

results because your evidence does not detail them in any way, does it 

in terms of the assumptions, it does not provide details of your 

workings, it does not provide details of your calculations that uses a 15 

range of material whereby you produce a number and you say it is 

below 10 to the -4.  That is how your evidence works, does it not?  
 

  [3.30 pm] 

 20 

MR BELL:   No, it does not, the input parameters we have actually followed 

the other that was used both by Geovert and the high stone modelling 

done for CERA, and we have also used the values that were in the GNS 

- - - 

 25 

SJH:   The point is where do we find that in your evidence?  Where do we find 

the workings in your evidence that is the question Mr Winchester put to 

you. 

 

MR BELL:   The detail is not there in the evidence, no, but the evidence was 30 

giving the results not conclusions from it, not the workings. 

 

MR WINCHESTER:  Thank you. Just a couple of questions with regard to 

your sites specific assessments rather than your methodology, and let’s 

go to 6 Avoca Valley, and you deal with that at pages 11 and 12 of 35 

your statement of evidence. You talk in your paragraph 37 about a 

present probability of 5 times 10 to the -5.  Can you advise how the 

present probability compares to the AIFR estimated by GNS and is it 

the same thing? 

 40 

MR BELL:   GNS comes up with a number which is between 10 to the -3 and 

10 to the -4.   

 

MR WINCHESTER:   And what does present probability mean? 

 45 

MR BELL:   That was actually the 2016 probability using that. 
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MR WINCHESTER:   Thank you.  And just over the page on page 12, dealing 

with 5 Hammerton Lane, actually that is top of page 13, paragraph 42.  

You talked there about an annualised probability of 2 times 10 to the -

3.   5 

 

MR BELL:   It should be 2 by 10 to the -4 on that.   

 

MR WINCHESTER:   I see. 

 10 

MR BELL:   That’s an error, I did not pick it up, I am sorry. 

 

MR WINCHESTER:   That is fine, thank you.   

 

MR BELL:   Still between 10 to the -4 and 10 to the -3.   15 

 

MR WINCHESTER:   Thank you.  What does annualised probability mean? 

 

MR BELL:   That is essentially the AIFR, yes. 

 20 

MR WINCHESTER:   I see.  So that should mean an AIFR - - - 

 

MR BELL:   Of 2 by 10 to the -4.   

 

MR WINCHESTER:   Thank you.  Finally, are you familiar with development 25 

at Raekura Place? 

 

MR BELL:   Raekura Place, yes. 

 

MR WINCHESTER:   Yes, and what, if any, professional involvement have 30 

you had with development at Raekura Place and if any, can you advise 

which addresses? 

 

MR SMYTH:   I am sorry, sir, but this has not been laid in evidence by my 

friend’s witnesses.    35 

 

SJH:   Cross-examining. 

 

MR SMYTH:   Yes, sir. 

 40 

MR BELL:   I have worked on the properties at over 54 and I cannot remember 

the other name, the two dwellings at the end of Raekura Place, my 

involvement firstly was to prepare a report for the City Council dealing 

with boulders that were affecting Mr Grasmere’s(INDISTINCT 4.14) 

property and as an outcome of that the advice was that for the future 45 

developments, no dwellings be permitted within the town 
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(INDISTINCT 4.26) grid and that dwellings be placed beyond that 

limit to minimise the risk.  I cannot remember the name of the owner of 

the one across the way, but sticking with the (INDISTINCT 4.41) one, 

we designed measures at the back of that property to support it and the 

modelling was done by Dr Laurie Richards who was one of the peer 5 

reviewers for GNS, so he worked with me on that and we put in place 

on the assumption that we would have individual boulders coming from 

that cliff, we would in fact be able to intercept it. 
 

  [3.35 pm] 10 

 

MR WINCHESTER:   Thank you.  And was the other property - - - 

 

MR BELL:   The one across the other side, and I just cannot remember the 

number. 15 

 

MR WINCHESTER:   Number 44? 

 

MR BELL:   44. 

 20 

MR WINCHESTER:   Thank you, Mr Bell, thank you, sir. 

 

SJH:   Thank you.  Any re-examination. 

 

<RE-EXAMINATION BY MR SMYTH [3.36 pm] 25 

 

MR SMYTH:   Just one question, sir.  Mr Bell, you are familiar with 

Mr Mcfarlane and Mr Wright’s evidence and Dr Massey’s evidence. 

 

 Did they provide any calculations in their evidence in relation to any 30 

site specific properties? 

 

MR BELL:   I did not see any, I only saw the outcomes of the analysis. 

 

MR SMYTH:   Thank you, no further questions. 35 

 

SJH:   Dr Mitchell. 

 

DR MITCHELL:   Thank you, sir, good afternoon, Mr Bell.  I should just note 

for the record that I am one of the students that Mr Bell has referred to 40 

in his evidence, and that was some time ago. 

 

 Mr Bell, can I just go back to first principles for a moment.  Would you 

accept the proposition that in terms of analysing or interrogating the 

lines from the GNS model, and saying we have got those on a piece of 45 

paper, here is what we might want to do with those on a site specific 
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basis, one, you could undertake some recalculation and say, we have 

got some site specific data, and you therefore come up with another 

number and hence, we redraw the line.  You would accept that is one 

way? 

 5 

MR BELL:   That is one possibility, I am not a fan of modelling to that extent. 

 

DR MITCHELL:   Okay, fine, secondly, you can say well there is a hazard 

here and we will remove the hazard altogether, we will pick the rocks 

up that are potentially able to fall, take them away - - -  10 

 

MR BELL:   Capture them or whatever. 

 

DR MITCHELL:   Well, and then the third scenario is the argument of doing 

some remedial works in order to mitigate the risk, the hazard would 15 

still remain but you do some protection works. 

 

MR BELL:   Protection works, yes. 

 

DR MITCHELL:   Would you accept that the general proposition, that until 20 

those mitigation works have been finally designed and finally built and 

verified as to their accuracy, there would be a relatively high degree of 

risk that they may not automatically achieve the purpose for which they 

are intended? 

 25 

MR BELL:   No, I would not say that the works will not achieve the purpose if 

they are designed and engineered correctly. 

 

DR MITCHELL:   Sorry, I will be more explicit.  If you were going to move a 

the line on a map, wouldn’t the appropriate time to review where that 30 

line ought to be in relation to a mitigated proposal, be at the time that 

the specific design and implementation of those works had been 

undertaken? 

 

MR BELL:   And completed, yes. 35 

 

DR MITCHELL:   Just using as a for instance, the Hammerton Lane example 

that Mr Logan - at his property and his neighbours.  As I understand 

your evidence, you are saying that you agree that the area wide 

mitigation is necessary at that property? 40 

 

MR BELL:   Correct. 

 

DR MITCHELL:   Once that mitigation is done and presumably provided that 

it is done to the appropriate standard, the risk at that property would be 45 

acceptable, in your view? 
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MR BELL:   That would be my assessment of it, yes.  

 

DR MITCHELL:   And when do you think the appropriate time to redraw the 

line on the map in relation to Mr Logan’s property would be? 5 

 

MR BELL:   After the works are done and it is final. 

 

DR MITCHELL:   Thank you, sir.  I have nothing further.  Thank you, 

Mr Bell. 10 

 

MS DAWSON:   Thank you, Mr Bell.  Just following on from those questions 

from Dr Mitchell, like the works, like using the Hammerton Lane 

example, the sort of works – just remind me of the sort of works that 

would be proposed to be done in terms of the area wide mitigation for 15 

those properties in Hammerton Lane? 

 

MR BELL:   Hammerton Lane is suited to bunding and (INDISTINCT 4.09) 

bund type system with or without fencing, that would be, this is on top 

of the bund, they would be options there. 20 

 

 The other option that you do have would be to mesh the slopes and 

there was work done on the southern end of Hammerton Lane, and it 

was moving towards the north but stopped.  So that would be another 

way of doing it, and then it comes down to decisions about the 25 

permanence of these solutions, what the durability of the mesh that you 

are putting in place versus what you would have to do to maintain the 

bund. 

 

MS DAWSON:   So would those sorts of measures require checking and 30 

monitoring from time to time and making sure that there was adequate 

maintenance done on them? 

 

MR BELL:   Yes, I would not be happy to put them in and walk away, no, not 

in those conditions. 35 

 

  [3.40 pm] 

 

MS DAWSON:   Right, so they might need some sort of checking programme, 

maintenance programme and maybe even recertifying every now and 40 

again, to make sure the integrity is retained. 

 

MR BELL:   Design life, you’re talking about? A 50 year design life would be 

a realistic number to be talking about. 

 45 
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MS DAWSON:   But within that 50 years you’d need some sort of checking 

and maintenance programme, is that what you’re saying. 

 

MR BELL:   I would expect that that would be necessary, yes. 

 5 

MS DAWSON:   Thank you very much. 

 

MS HURIA:  Mr Bell, so does that 50 year design life apply to bungs and 

mesh. 

 10 

MR BELL:   That would be certainly a number that I would be looking at, yes. 

 

MS HURIA:   Thank you. 

 

JUDGE HASSAN:  Mr Bell, paragraph 44 of your evidence, please. You’ve 15 

got a statement there that the cliff face will not regress, referring to 8 

Balmoral Lane, in the manner shown in the relevant GNS reports. And 

prior to that you refer to a recommendation you make regarding 

bolting. Am I right to assume that that first statement is the premise for 

your second? 20 

 

MR BELL:   Sorry, I’m not quite clear here.  

 

JUDGE HASSAN:   Am I right to say that the first statement is a premise for 

your second statement? 25 

 

MR BELL:   I’m still having difficulty. 

 

JUDGE HASSAN:  Well, you make a recommendation for rock bolting and 

then you make a statement about regression. Is your statement about 30 

regression based on an assumption that the rock bolting will occur? 

 

MR BELL:  That cliff face will not in my opinion regress without the rock 

bolting. I would always recommend that we do something along these 

lines. 35 

 

JUDGE HASSAN:   So are you answering yes to my question? Yes or no? Is 

the first statement a premise for the second or not? 

 

MR BELL:   No. 40 

 

JUDGE HASSAN:   Now in paragraph 52 you make a statement that the cliff 

face has not regressed. You say that it has not regressed. 

 

MR BELL:   Correct. 45 
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JUDGE HASSAN:  We’ve heard evidence from Mr Charters that there has 

been rock fall, is that not regression? 

 

MR BELL:   Regression in the context - - - 

 5 

JUDGE HASSAN:   Is the answer no? Can you answer my question first with a 

simple answer, then give your explanation. Is the rock fall regression, 

or not? 

 

MR BELL:   Not at the cliff top. 10 

 

JUDGE HASSAN:   Thank you. Now you can give your explanation. 

 

MR BELL:  Regression refers to the cliff top going back and cliff top 

regression is my understanding of what is covered by the cliff hazard 15 

management areas. The cliff face there is 12 meters high and about five 

to six metres down there are cooling fractures which have opened and 

dilated, they have not threatened the integrity of the rest of the cliff, but 

my advice to Mr Connor has been that we should be bolting it and 

we’re actually going through the steps at the moment to get a resource 20 

consent for that. 

 

JUDGE HASSAN: And I’m looking at an aerial photograph here, Geo 

Consulting Limited, and it shows a pile of rocks at the bottom of the 

cliff that we’re referring to. Is your evidence that that pile of rocks or 25 

the rock referred to by Mr Charters, neither of it is regression in terms 

of your understanding of regression? 

 

MR BELL:   It is not cliff top regression. 

 30 

JUDGE HASSAN:   And that’s the distinction you make? 

 

MR BELL:   That’s the distinction I make. 

 

JUDGE HASSAN:   Thank you. 35 

 

SJH:   So has there been cliff face regression from these rock falls? 

 

MR BELL:  There has been an area of less than 10 square metres on the face 

which has shed boulders – I counted them, I think there were about 10 40 

of them. 

 

SJH:   We’ve seen the photograph, is that cliff face regression? 

 

MR BELL:   Localised regression, it is not cliff top regression. 45 
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SJH:   Is it cliff face regression? 

 

MR BELL:   Where the boulders are cut out it hasn’t. 

 

SJH:   Thank you.  Mr Winchester, anything from the Panel’s questions? 5 

 

  [3.45 pm] 

 

MRWINCHESTER:   No, sir, thank you. 

 10 

SJH:   Mr Smyth? 

 

<FURTHER RE-EXAMINATION BY MR SMYTH [3.45 pm] 

 

MR SMYTH:  Just one question. Mr Bell, you talked about, well from the 15 

Panel there was questions about mitigation, using mesh or bunds, 

which would require more maintenance, bunds or mesh or is there a 

difference? 

 

MR BELL:  It depends on the type of mesh, whether it’s galvanised, it depends 20 

on the materials that you actually use. The bunds, providing they are 

grassed and vegetated, and I would expect that there would be tree 

planting as part of that, they should be a relatively permanent feature, 

providing there was adequate draining.   

 25 

 Everything we do is site specific and there is no simple rule of thumb.   

 

MR SMYTH:   And if a bund was adequately designed and properly designed 

to the proper standard and there was adequate drainage, would it 

require any ongoing maintenance or certification? 30 

 

MR BELL:  I would expect that you would certainly checking it, and you 

would be making sure that there wasn’t any long term issue. You 

cannot simply put an engineering structure in place without 

maintenance, and that applies to the house, to the roof, to everything.  35 

We look at these things and we deal with them.  

 

MR SMYTH:   Okay.  Thank you.  No further questions.   

 

SJH:   Sorry, Mr Smyth.  Can I just come back to another matter, Mr Bell?  It’s 40 

clear that there is a level of rock fall hazard within the Port Hills. 

 

MR BELL:   Correct. 

 

SJH:   Is it your view that the hazard lines on the map should not be drawn 45 

until every property has been individually site assessed? 
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MR BELL:   That would be my preference, yes.  

 

SJH:   So what do you do about the hazard in the meantime? 

 5 

MR BELL:  You put in the zoning and you then have a plan in place that 

allows you to move systematically through site by site.   

 

SJH:   So you would draw hazard lines on the map? 

 10 

MR BELL:   Draw a hazard line on the map to begin with. 

 

SJH:   Based on what? 

 

MR BELL: You could either establish Port Hill zone within which you 15 

required individual properties, again, are we talking about existing 

places or new developments? 

 

SJH:   Just dealing with existing places at the moment.  What I’m trying to 

discover, given that your view is that there should be a specific site 20 

assessment of every individual property before a decision is made 

around its hazard zoning, what do we do in the meantime? 

 

MR BELL: No, I think, what I believe is if the hazard zone needs to reflect the 

individual properties, and in the short term you may have to put in 25 

place another five year transitional, or something of this sort. 

 

SJH:    Sorry, that’s still not answering my question.  What would this five 

year transitional look like?  Would it have the hazard lines for rock fall 

one and rock fall two and such like on it? 30 

 

MR BELL:   It would have - - - 

 

SJH:   With management one and two.   

 35 

MR BELL:   It would have rock fall hazard, full stop.   

 

SJH:   Based on, what you would say an “incomplete assessment”? 

 

MR BELL:  If you are looking to put something in place right now, without 40 

doing the site by site assessment, then you have no option but to go for 

something like that.   

 

SJH:   Well I just want to be clear about this, you’re not suggesting that 

nothing should be done at the present time? 45 
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MR BELL:   No. 

 

SJH:   So we would need to, in some form, have a map with hazard zones on 

it? 

 5 

MR BELL:   Yes. 

 

SJH:   And then as you work through site by site assessments, those lines could 

be varied.   

 10 

MR BELL:   Correct. 

 

SJH:   All right.  Thank you. Anything from that Mr Smyth, Mr Winchester? 

 

MR WINCHESTER:   No, sir, thank you. 15 

 

MR SMYTH:   No, sir.  

 

SJH:   Thank you, Mr Bell, you may stand down.   

 20 

MR BELL:   Yes. 

 

<THE WITNESS WITHDREW [3.49 pm] 

 

SJH:   Now I hope I get the pronunciation right.  Mr Zimprich, come forward, 25 

please. 

 

 Now, I understand you wish to make a statement to us in support of 

your submission. 

 30 

<WOLFGANG ZIMPRICH [3.49 pm] 

 

MR ZIMPRICH:   Yes, I want to.  

 

SJH:   Thank you.  Just go ahead when you are ready.   35 

 

MR ZIMPRICH:   Good afternoon.  My name is Wolfgang Zimprich, and I am 

representing my wife, Christine Zimprich, who owns the section, 

number 9 on Endeavour Place in Lyttelton.  Our section was zoned red 

in mid-2013 and remained red at the end of 2013 after a review. 40 

 

  [3.50 pm] 

 

 The section is located on a ridge beside Major Hornbrook Track. The 

track leads through the belly beside the ridge and rocks would have to 45 

roll uphill to reach the section of my wife. The vertical difference in 
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height from the belly ground to the building platform on her section, 

for which we have another geological report, is about 15 metres. 

Modelling of trajectories on the CERA maps show that assumed rock 

fall would safely pass the section. 

 5 

 According to the modelling rock fall or better “rock roll”, would be at 

the lowest level in regards of number, velocity, kinetic energy and 

height of bouncing of any boulders. 

 

 The location where the only two roll boulders in the vicinity are met on 10 

GNS map 74 is outside the residential zone, clearly away from my 

wife’s section and the ground distance of that location to the building 

platform is at least 60 metres. 

 

SJH:   Just pause there, is this the map you are referring to, it was attached to 15 

your wife’s submission? 

 

MR ZIMPRICH:   There were a couple of maps attached. 

 

SJH:   So has it – it has got CERA on it but - - -  20 

 

MR ZIMPRICH:   Yes, they are the modelling for rock roll. 

 

SJH:   What I am really asking, is if you could just indicate on it and you may 

approach and hold it up and show us where your wife’s section is in 25 

relation to the map is marked on here. 

 

 So it is behind the white house that is shown there? 

 

MR ZIMPRICH:   Yes. 30 

 

SJH:   Right. 

 

MR ZIMPRICH:   Right. 

 35 

SJH:   Yes. Right, thank you. 

 

 Yes, carry on, sorry to interrupt. 

 

MR ZIMPRICH:   Yet, these two boulders on GNS map 74 cannot be found. 40 

Their size is unspecified as is their origin. If they were ever there, there 

would be proof that the Boulder Associates geological report for the 

development of Cornwall Heights is spot on, but the report is 

denounced by Mr Ian Wright from the Christchurch City Council as no 

longer accurate. 45 
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 It is remarkable though, that the earthquake on the 22nd of February 

2011 with the highest peak ground velocity ever recorded and the 

earthquake on June 2011 would have rolled only those two boulders, if 

they were there at all and if they were not just a misinterpretation for 

instant of an aerial photo. They would have come from the slope on the 5 

opposite side of the valley and stopped at the bottom of it. 

 

 However, the proposed review district plan draws the lines of the rock 

fall hazard management areas 1 and 2 at the top of the ridgeline, 

placing my wife’s and other sections on the ridge in the proposed 10 

hazard zones. 

 

 A rock fall risk review conducted by Mr Wright in responding to 

submission number 792 from the Lyttelton Group, shows the same 

trajectories for rock roll as the CERA maps. And in Dr Wright’s own 15 

wording, the strong topographic effect of the ridge diverting anything 

side wards away from the development. 

 

 I would like to note that the Lyttelton Group and their action was 

unknown to my wife and me, otherwise we would have joined to have 20 

my wife’s section included in Dr Wright’s review. We became aware 

of the review only a couple of days before the deadline for lodging 

supplementary evidence expired. 

 

I called Mr Wright and asked if he was prepared to meet us for a site 25 

visit, which we had requested at the end of the pre-hearing meeting in 

February. 
 

  [3.55 pm] 

 30 

 He declined and told me that the Council did not have the resources to 

look at any single rock and he would not change his professional 

opinion anyway.  I read Mr Wright’s rebuttal evidence in which he 

explained his professional opinion about the risk to my wife’s section, 

and I would like to commend here on it.   35 

 

 He refers to the 3D Geovert modelling used by CERA and says “like 

all modelling, it has inherent shortcomings” which should be 

understood.  May I ask him to apply the same opinion to the modelling 

the Council uses for their rock fall management areas.  As I understand, 40 

the management areas are also based on the Geovert modelling from 

CERA and therefore they may have even more inherent shortcomings.  

They are modelling on the assumptions of another model.  Therefore, 

we want him to go on site and evaluate the hard facts.   

 45 
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 We think it is entirely inappropriate to apply the broad brush of 

modelling with the intention of total risk avoidance and then put the 

owners on the property owners, like my wife, to prove the modelling 

wrong with site specific and hugely expensive reports of their own.  

Besides the injustice this does to the owners it will destroy trust in the 5 

authorities and their actions.   

 

 Further in his rebuttal evidence, Mr Wright fails to mention that the 

number of large rock source areas which he describes as above my 

wife’s section, are not directly above, but across the gulley on the other 10 

side.  They are up to nearly 400 metres away with a fall of the slope 

petering out to the bottom of the gulley and then rising again towards 

my wife’s section. 

 

 This is also evident in Mr Wright’s own risk review report for the 15 

Lyttelton Group, submission 792, in the copy geotech report attached to 

the same submission.  Hence our claim in accord with the Golder 

associate report, that the rock sources do not pose a risk to my wife’s 

section.  Rocks would have to cross the gulley.  Then excluding large 

areas of densely grown mature woods in risk assessment, as Mr Wright 20 

does, skews the result towards total risk avoidance. 

 

 By way of example for the mitigating effect of the mature woods, when 

post-earthquake emergency works were done on the other side of the 

gulley, every rock that started rolling got stuck immediately in the 25 

woods below.  None of them made it through the woods, as neighbours 

reported.  Not even for a considerable distance into it.  They are all in 

the woods high up on the slope and mature woods do not just 

disappear, not even in a fire, as firefighters would attend it immediately 

it immediately to distinguish it. 30 

 

 I appreciate Mr Wright’s admission at the end of his review that 

mitigation is technically feasible for my wife’s section and his belief 

from a technical perspective, as he puts it, that her property can be cost 

effectively protected from rock fall.  That raises the question of what 35 

other perspective takes a concern to overlay properties with rock fall 

hazard management areas and to apply the highest hurdle to them 

making building a non-compliant activity and excluding the section 

from the residential zone, when mitigation is feasible and cost 

effective. 40 

 

 To my understanding, protection means risk elimination.  Mr Wright 

may still claim hazards remains, but they would be rendered irrelevant.  

My wife has acquired the right of unimpeded enjoyment of her 

property within the regulatory framework for the residential zone when 45 

she bought it.  The zoning should, in no way, be taken off her property.  
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We expect the site specific approach limited exclusively to the risk of 

the assumed hazard of rock roll and with the focus on the feasibility of 

mitigation if deemed necessary.  And it should not go un-noted that 

over time in all modelling, the assumed risk reduces significantly. 

 5 

  [4.00 pm] 

 

 Thank you for your attention and giving me the opportunity to voice 

our concerns. 

 10 

SJH:   Thank you.  Dr Mitchell? 

 

DR MITCHELL:   No, I have no questions, thank you, sir. 

 

MS DAWSON:   No, I do not thank you very much, Mr Zimprich. 15 

 

SJH:   Just a minute. 

 

JUDGE HASSAN:   Mr Zimprich, I just wanted to know which of the 

attachments to your email you would say best shows what you 20 

described as being your property, being if you like on a ridge or, in 

terms of what you say about the topography of the property making a 

difference – the shape of the land.  Is there one particular photograph 

that you would say, well that shows what I am referring to?  I have got 

one which is the- - - 25 

 

MR ZIMPRICH:   There are two photographs. 

 

JUDGE HASSAN:   Yes 

 30 

MR ZIMPRICH:   But it is not marked where the property is, it is just 

described in the submission as being to the right hand side, outside the 

photo frame. 

 

JUDGE HASSAN:   Yes. 35 

 

MR ZIMPRICH:   So when you look at that, you will see the rocks really had 

to go up. 

 

SJH:   This one? 40 

 

MR ZIMPRICH:   Yes, that is one of them. 

 

SJH:   And you say the section is up here? 

 45 

MR ZIMPRICH:   Yes, up there. 
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JUDGE HASSAN:   Thank you.  Thank you, sir.  Ok, thank you very much. 

 

SJH:   Thank you. 

 5 

MR ZIMPRICH:   Thank you. 

 

<WOLFGANG ZIMPICH WITHDREW [4.01 pm] 

 

SJH:   Mr Winchester – can you get somebody to go to this site, please? 10 

 

MR WINCHESTER:    Sir, I shall. 

 

SJH:   Thank you, I would be grateful.  All right, well thank you everybody, we 

have made good progress today and we will adjourn until 15 

9.30 tomorrow morning. 

 

 Just one matter, and that is the supplementary evidence of 

Mr Harrington, Mr Yetton and Ms Brookland.  The Panel certainly has 

questions.  I think the appropriate course is at the end of all other 20 

evidence, and then we would hear from Ms Carter with her 32(a) and 

response to questions at that time before closing? 

 

MR WINCHESTER:   Yes. 

 25 

SJH:   We would also notify those persons that cross-examined those witnesses 

and advise they have the right to cross-examine on these supplementary 

briefs.  I think that is acceptable. 

 

MR WINCHESTER:   That is absolutely fine, sir, and that is anticipated the 30 

matter that I wanted to raise with the Panel. 

 

SJH:   I will just get, can that be typed up as a Minute from the transcript 

tomorrow and the cross-examining parties advised and the Minute 

posted on the website?  We will have to get me to sign it, and then we 35 

will post it on the website.  You had something I think? 

 

MR WINCHESTER:   No, that was the matter I was going to raise, sir.  You 

have anticipated it.  The only issue is timing, so it is looking like 

Tuesday is it? 40 

 

SJH:   Yes, it would not be before Tuesday. 

 

MR WINCHESTER:   Yes. 

 45 
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SJH:   If we can get the site visit we just requested and the report at the same 

time. 

 

MR WINCHESTER:   By Tuesday. 

 5 

SJH:   Yes. 

 

MR WINCHESTER:   Sir. 

 

SJH:   Sorry to Mr Wright, but he turned down the chance before maybe.  Mr 10 

Smyth? 

 

MR SMYTH:   Just wondering sir, when do you require closing submissions? 

 

SJH:   Well at the moment they are listed for immediately after we close but if 15 

counsel wish to file written submissions we would certainly be happy 

to do that as we have done for other ones, but I would think those major 

ones, I think we would certainly like to hear from you so immediately 

following the close of evidence on Tuesday afternoon. 

 20 

MR SMYTH:   So it would be Tuesday afternoon, sir, thank you. 

 

SJH:   If people wish to file written ones they could be accepted by close of 

business on Thursday of next week if that is their preference. 

 25 

MR SMYTH:   Sir, will you be doing site visits for all submitters that have 

made submissions or is just at request? 

 

SJH:   At the moment we respond to people who have requested site visits. 

 30 

MR SMYTH:   Well, sir I should probably formally request a site visit for my 

clients. 

 

SJH:   Well we have been to Balmoral Lane already.  I think you could put that 

in the written memo because we invited people to apply earlier for this, 35 

Mr Smyth, and we built it into our programme. 

 

MR SMYTH:   I think sir, that was at the second, it was at the lay submitter’s 

sir, I was not present at that, that was only after. 

 40 

SJH:   Well you may well be right.  You put it in writing, check with your 

clients and get specific instructions and just say what properties you 

want us to go see.  We have had a similar request from Mr Collins 

which we will try to and that will cover off a number of yours as well. 

 45 

MR SMYTH:   It will, it will cover of them already so, sir. 
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SJH:   So you just file a memo with the properties but just double check with 

your clients. 

 

MR SMYTH:   Yes, sir.  I am obliged, thank you, sir. 5 

 

MATTER ADJOURNED AT 4.05 PM UNTIL 

FRIDAY, 13 MARCH 2015 


