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Ch14: Residential 12.07.16 

DAY 1 – 12 July 2016 
 

  [10.02 am] 

 

SJH:   Yes, thank you.  Just record appearances please. 5 

 

MS SCOTT:   Ms Scott for the Council, sir. 

 

SJH:   Thank you. 

 10 

MS SEMPLE:   Sir, Ms Semple and Ms Marks for Housing New Zealand. 

 

SJH:   Thank you.   

 

MS SILCOCK:   Ms Silcock for the Crown, sir. 15 

 

SJH:   Mr Winchester has been the author of most of the memoranda, Ms Scott, 

he is not gracing us with his presence? 

 

MS SCOTT:   No, he isn’t today, sir. 20 

 

SJH:   Okay.  You had better take us to your submissions then. 

 

MS SCOTT:   Thank you, sir, and thank you for the opportunity to address you 

on these.  I have set in the submissions filed on Friday some of the 25 

background to endeavour to capture the information that was provided 

in the 22 June memorandum.  I understand you have read all of those 

documents and I don’t intend to labour over the details.  In terms of the 

juris-, - - - 

 30 

SJH:   Well, the starting point has got to be, doesn’t it, the decision. 

 

MS SCOTT:   Yes, sir.   

 

SJH:   The provisions is not the starting point, the decision is.  So can we just 35 

go to that paragraph, take us to it please. 

 

MS SCOTT:   Sir, paragraph 1.5. 

 

SJH:   No, of our decision which was delivered on 10 - - - 40 

 

MS SCOTT:   Paragraph 4.50 and 4.51.   

 

SJH:   And what did it say? 

 45 
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MS SCOTT:   Sir, these paragraphs refer to Mr Blair’s evidence which 

explains the technical error on the planning maps and it is 

acknowledged that it refers specifically to the Central Riccarton area.  

The reference - - - 

 5 

SJH:   Was it ever raised at the time in minor corrections? 

 

MS SCOTT:   No, it wasn’t, sir. 

 

SJH:   Was it ever appealed? 10 

 

MS SCOTT:   No, it wasn’t, sir. 

 

SJH:   Well, the question that I expected to see addressed in these submissions, 

and it is not an easy one, is aren’t we functus officio, it is just simply 15 

not addressed in the submissions at all? 

 

MS SCOTT:   Sir, it is the Council’s submission that taking the decision and 

the decision text as a whole, so schedule 1, if you read that together it is 

the Council’s submission that it is unclear whether the overlay applies 20 

to the new RMD areas as well as Central Riccarton. 

 

  [10.05 am] 

 

 And the Council’s evidence that is referred to in paragraph 4.50 of 25 

Mr Blair’s it is about the new RMD areas as well as the Central 

Riccarton area.  And the Council had a related submission point and it 

was that rule 14.3.3.2 be amended to delete the reference to the Central 

Riccarton Residential Medium Density zone because it was redundant. 

 30 

SJH:   All right, if then we go to Mr Blair’s evidence, that is the next step.   

 

MS SCOTT:   Sir, that is his evidence-in-chief dated 12 March, the section 

starts in paragraph 6.15.  So at paragraph 6.17, which is the first 

paragraph referred to in the decision, that talks about the exception to 35 

the RMD zone rules which is that the prevailing eight metre height 

limit in the operative Living 1 and Living 2 zones was maintained in 

the up zoned areas. 

 

SJH:   Right, so just help me through this.  It was notified originally and it only 40 

applied to Central Riccarton? 

 

MS SCOTT:   No, sir, the notified rule included the Residential Medium 

Density overlay as well so it applied to both. 

 45 

SJH:   Well, why did you file a submission? 
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MS SCOTT:   Because the overlays in error were not shown on the planning 

maps. 

 

SJH:   And then there was a change to the revised version deleting the 5 

reference to Central Riccarton which was in the notified version? 

 

MS SCOTT:   Yes, sir. 

 

SJH:   So the notified version did refer to Central Riccarton only, didn’t it? 10 

 

MS SCOTT:   No, it referred to both, sir. 

 

SJH:   Why would you specifically refer to it? 

 15 

MS SCOTT:   The notified - - - 

 

SJH:   If you are seeking it over everything why would you just simply say 

“All Living 1 and 2 zones are now”? 

 20 

MS SCOTT:   The drafting of 3, subclause 3, in the notified version referred to 

both the general overlay and the Central Riccarton overlay.  The 

Council’s submission - - - 

 

SJH:   Normally when we have gone through these things the witnesses have 25 

said “I’ve changed the revised version because of this”, there is no hint 

in this, is there? 

 

MS SCOTT:   Sir, if I can take you to paragraph 6.20 of Mr Blair’s evidence. 

 30 

SJH:   All right. 

 

MS SCOTT:   So that is the recommended change that was made. 

 

SJH:   Right, okay. 35 

 

JUDGE HASSAN:   What does Mr Blair say is the overlay area? 

 

MS SCOTT:   He is referring back to the Council’s submission point which 

refers to the existing L1 and L2. 40 

 

JUDGE HASSAN:   And at that stage am I right to understand that the notified 

version, neither the notified version nor Mr Blair’s evidence includes a 

map of an overlay area, is that right? 

 45 

MS SCOTT:   His evidence does not, sir, that is correct. 
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JUDGE HASSAN:   What about the notified version? 

 

MS SCOTT:   The notified version did not identify existing L1 and L2. 

 5 

JUDGE HASSAN:   Did it have an overlay area map? 

 

MS SCOTT:   No, it didn’t and that is what the Council’s submission sought be 

included on the planning maps. 

 10 

JUDGE HASSAN:  Well, did the Council’s submission include an overlay 

map? 

 

MS SCOTT:  No, sir, it just referred to it described the existing L1 and L2 

zones in the operative plan. 15 

 

JUDGE HASSAN:   Thank you. 

 

SJH:   Well, I am still struggling with the fact we are seven months down the 

track and it has only just recently come to light. 20 

 

MS SCOTT:   Yes, sir, and I went back and looked at the planning maps that 

were filed in response to - - - 

 

SJH:   And I kind of kept hearing things of new maps coming in that seemed to 25 

be, I have lost count of how many, it seems to - - - 

 

MS SCOTT:   Yes, sir, and these are overlays over existing L1 and L2 were 

included on the first set of planning maps filed on 11 January.  They 

have been included on every set of planning maps since then.  It was 30 

the Central Riccarton area that was missing in error and was brought to 

the Panel’s attention in May. 

 

  [10.10 am] 

 35 

MS DAWSON:   Can I just ask please Ms Scott was the central Riccarton part 

of the overlay shown on the original notified maps or was that not 

shown either? 

 

MS SCOTT:   No, neither of them were. 40 

 

MS DAWSON:  So the Council’s submission, so although the words Central 

Riccarton within the rule even as notified, that area was missed from 

the planning maps as well? 

 45 

MS SCOTT:   Yes, that is correct. 
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JUDGE HASSAN:   I have just got one related question.  Is it the Council’s 

submission that says that these overlay areas correspond to the existing 

Living One and Living Two areas under the existing plan? 

 5 

MS SCOTT:   Yes sir, that is correct and Central Riccarton is the exception 

because that was L3 in the operative plan. 

 

JUDGE HASSAN:   So in other words the extent of the Council’s relief sought 

at that time was confined to those two areas where RMD would be 10 

applied, not to any other RMD areas plus Central Riccarton? 

 

MS SCOTT:   Yes, that is correct, yes, there is more than one RMD area that it 

applies to.  I have a planning map here for you if that helps. 

 15 

JUDGE HASSAN:   I just cannot recall is there any distinction between the 

extent of RMD proposed and then decided on, is that a larger area than 

the Council’s submission when it refers to Living One and Two and the 

Riccarton area? 

 20 

MS SCOTT:   Yes sir, that is correct so the Council’s position through its 

closings was that it supported 11 metres provided there is a maximum 

of three storeys for all buildings not listed in the table below in rule 

14.3.3.3.  So it accepted 11 metres for all existing RMD areas.  It is the 

new RMD areas that it continued to support the eight metre height for. 25 

 

JUDGE HASSAN:   I see, which is Living One and Two. 

 

MS SCOTT:   Yes, and it was the Crown’s evidence and through their 

submissions they focused in quite a lot of detail on subclause one and 30 

two of that rule and their submission even included a change so that it 

was clearer that subclause 1 referred to all the buildings in areas not 

listed below in the table. 

 

JUDGE HASSAN:   Was that thing you have just described in the submission, 35 

was that also reflected but not clearly reflected in the notified version? 

 

MS SCOTT:   Yes, the wording in subclause 1 was not ideal, it was not clear.  

If I can take you back to Mr Blair’s rebuttal evidence please, sorry 

evidence-in-chief paragraph 6.2.0, sorry it is not there. 40 

 

JUDGE HASSAN:   What I am interested to know in terms of the question 

around functus officio is whether our decision has made a decision on 

the proposal put before us or whether it has left any aspect of that 

proposal undetermined? 45 
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MS SCOTT:   Sir, at the moment there is no clear decision within decision 10 

on the Council’s submission point as far as it relates to Living One and 

Living Two existing areas.  It is accepted that there is a decision in 

terms of Central Riccarton. 

 5 

JUDGE HASSAN:   So how does that relate to the functus officio problem we 

have got? 

 

MS SCOTT:  Sir, the Council’s submission is that the solution lies in a 

corrections decision, it is acknowledged that - - -  10 

 

JUDGE HASSAN:   But I am asking you something different, I am asking you 

about the functus officio point, not the correction point.  The correction 

point would suggest that the decision is complete.  Is that the position 

the Council has taken, that the decision is complete but needs 15 

correction on the proposal, or is the Council’s position that the decision 

is not complete in respect of the proposal? 

 

MS SCOTT:   Sir, the Council’s position is that it is not clear at this point 

because you could read schedule 1 as an interpretation of the change 20 

that was made to Schedule 1 that can be interpreted to read that the 

Council’s submission point was accepted and that is the avenue the 

Council followed in putting the - - -  

 

  [10.15 am, 25 

 

SJH:   Well this is not helping what Judge Hassan is putting to you because just 

to make it clear there are difficulties around minor correction given the 

scope of what you are asking for and what you asked for originally.  

Leaving aside the lack of evidence around how you are addressing 30 

intensification which the Panel had to get both you and the Crown to 

address et cetera.   

 

 Leaving all that aside if we are functus officio, in other words our work 

is complete, published the decision, it was not appealed and it has 35 

become operative our hands are tied, except to the extent we can make 

corrections in terms of the order in council which are quite limiting so 

that is the point of why we are addressing this and why it is the specific 

point that Judge Hassan will now come back to. 

 40 

JUDGE HASSAN:   If you look at the definition of proposal in the order in 

council and you know that includes part of the proposal. 

 

MS SCOTT:   Yes, sir. 

 45 
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JUDGE HASSAN:   And you know that the logic of some of our decisions 

have involved making decisions on parts of the proposal and then 

making decisions on the balance of the proposal at a later stage.  In 

terms of what is the proposal which is why I asked the question, was 

the notified proposal one which sought a lower height limit beyond 5 

Central Riccarton? 

 

MS SCOTT:   Yes, it is through subclause three of the relevant rule. 

 

JUDGE HASSAN:  What is the Council’s position on whether or not the 10 

decision determines that matter? 

 

MS SCOTT:   The Council’s position is that it has not made a decision on the 

existing L1 and L2 areas as to the height limit. 

 15 

JUDGE HASSAN:   So how does that relate to the functus officio point?  Are 

we functus officio? 

 

SJH:   Is your position in this regard we have not finished our decision making 

task?  I mean it is not clear from the way the submission it is just 20 

complete focus on whether or not the “correction sought” if I can put 

that in inverted commas not in a technical sense is within our purview 

under the order in council but that simply avoids the first fundamentals.  

So is your position because it is not clear from the submission, which is 

what we are grappling with, that you do not consider this Panel has 25 

completed its decision-making task in relation to the this one area of 

the notified and revised proposal? 

 

MS SCOTT:   Sir, the Council’s position, and it accepts that the Panel has 

made its decision on the proposal and the order in council then provides 30 

the avenues to go back and reconsider the proposal and it is limited to 

clause 16.1 schedule 3 and to clause 13 of the order in council. 

 

JUDGE HASSAN:   How can that be right in the face of the definition of the 

proposal and the order in council and consistent with that the history of 35 

the decision under the order in council in which is the Panel has not 

issued decisions on entire proposals in all cases, but has in some cases 

reserved parts of it, deferred it until later and left parts of the proposal 

alive.  That is consistent with the order in council is it not? 

 40 

MS SCOTT:   Yes, it is, sir,  

 

SJH:   Well look I am sorry but you really are digging yourself a hole here.  

What we want to see is a reasonable and fair outcome here not a 

festering sore that has been going on between secretariat staff and CCC 45 

for some months and it only more recently came to the Panel’s 
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attention.  But you have got a problem if it is determined that this does 

not fall within our powers under the order in council for correction 

because you have an appeal and you are so far out of time now that I do 

not think a Court would entertain an appeal.   

 5 

  [10.20 am] 

 

 So what we are trying to do is find a fair way through in those 

circumstances and it seems to me that the Council’s mind has not been 

turned to this functus officio point which is quite a critical one. 10 

 

MS SCOTT:   Yes, sir. 

 

SJH:   I mean I am equally concerned that in hindsight that the Crown never 

submitted on this which was so critical to the whole question of 15 

intensification but it does not seem to be of any concern to the Crown 

from what I can see, apart from their interests through the Housing 

Corporation.   

 

 Nobody else submitted on it, I do not think, in support of removing the 20 

overlay.  How much land does Housing Corporation have in this area 

that is impacted and is there a way to manage that because no one else 

has shown any interest one way or another although I suspect it may 

have political ramifications when we re-notify them.  That is perhaps 

part of the driver here. 25 

 

MS SCOTT:   Sir, I do not know the exact answer to how much Housing New 

Zealand is within those areas.  My friend might be better placed to 

answer that question. 

 30 

MS SEMPLE:   Sir, we have got those maps.  I do not have them available but 

we can provide them. 

 

SJH:   No, I am just looking for a ballpark understanding of the size of the 

problem we are dealing with. 35 

 

MS SEMPLE:   It does cause quite an impact over the portfolio.  Now whether 

that is ultimately land that Housing New Zealand is going to develop or 

not is a moot point.  Housing New Zealand, as the evidence before you, 

has a plan of selling land, building in other areas and trying to match its 40 

portfolio to demand. 

 

SJH:   Yes. 

 

MS SEMPLE:  So I cannot say with certainty but it certainly has an impact - - - 45 
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SJH:   But you are concerned with, about the constraint? 

 

MS SEMPLE:   Yes, yes, sir.  And sir, if I might, the Crown did submit that 

11 metres was the appropriate it was not pursued in evidence and to be 

fair to my friend, now that we understand what the Council’s 5 

interpretation was we understand what the Council was trying to do.  

That certainly was not clear to us at the time and I suspect that is why it 

simply never came up. 

 

SJH:   Well hindsight is always very wise. 10 

 

MS SEMPLE:   Indeed, indeed. 

 

SJH:   And we all know exactly what everything was. 

 15 

MS SEMPLE:   Yes, yes. 

 

SJH:   But the world is not like that. 

 

MS SEMPLE:   No, unfortunately. 20 

 

SJH:   And we have got to try and work through this.   

 

MS SILCOCK:   Sir, if I may I would just like to reiterate the points that my 

friend, Ms Semple, just raised in relation to the Crown and that was the 25 

exact position.  No submission was lodged because it was not clear to 

the Crown on the basis of the notified proposal that this was an issue in 

terms of an eight metre height limit versus an 11 metre height limit. 

 

SJH:   Ms Scott? 30 

 

MS SCOTT:   Sir, I note that my friend’s legal submissions refer to an extract 

from the Crown submission.  I did have a look at that part of the 

submission and it is the part of the table that seeks amendments to sub-

clause 1 and sub-clause 2 of rule 14.3.3.2.   35 

 

 The Crown did take a forensic approach to reviewing this chapter and 

including this rule.  It sought changes so that sub-clause 1 referred to 

all buildings in areas not listed below so the Crown was aware that 

there were exceptions to the rule, that it was focusing in on.   40 

 

 I would also just like to respond to one point, sir, if I may in my 

friend’s legal submissions where Ms Semple suggests that counsel for 

the Council might be able to assist in terms of the height that was used 

as an input into the modelling exercise.   45 
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 The answer to that is found in Mr Schellekens’ evidence for the Crown 

and there was a report attached to his evidence, prepared by CDRE, 

which is where Mr Schellekens is an employee and the input was a site 

coverage of 45 percent and a height limit of nine metres in most areas. 

 5 

SJH:   Where did the nine metres come from? 

 

MS SCOTT:   That was the notified height limit for RMD in sub-clause 1 of 

the rule so it was a nine metres notified and then there were exceptions 

within the table below. 10 

 

JUDGE HASSAN:  So would that suggest Mr Schellekens was operating on a 

misapprehension that effectively this overlay was not going to be 

applying to new RMD areas?  That would suggest that would it not? 

 15 

MS SCOTT:   Well he does use the words “in most” – the report uses the 

words “in most areas”, which implies that there is an exception to that 

nine metres. 

 

  [10.25 am] 20 

 

JUDGE HASSAN:   But I would have thought it goes the other way does it 

not?  Is there not more new areas RMD than existing one? 

 

MS SCOTT:   Yes and they were notified with the nine metre height limit, 25 

which was subsequently amended to 11 metres in the Council’s 

position and then in Decision 10. 

 

JUDGE HASSAN:   So you agree that most of the – if he was referring to most 

it was probably on an assumption that the overlay would not apply to 30 

new areas?  That would be right, would it not?  He may be wrong but 

that seems to be an assumption he has made.  Do you agree with that? 

 

MS SCOTT:   Sir, my understanding is he is saying the height limit is nine 

metres in most areas but not all.  The report is not explicit as to what he 35 

considered for the exception. 

 

JUDGE HASSAN:   Sorry, just very simply, there are more new areas than 

existing ones RMD.  Am I right about that? 

 40 

MS SCOTT:   No, sir. 

 

JUDGE HASSAN:   Right. 

 

MS SCOTT:   I do not believe so. 45 
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JUDGE HASSAN:   And that is what I just wanted to clarify that there are 

more existing areas than new ones? 

 

MS SCOTT:   Yes, sir, and I do have a map I can hand up if that was - - - 

 5 

JUDGE HASSAN:   No, that is fine. 

 

SJH:   The 3.2.1 there is only focusing on the existing Living 3 and 4.  I mean, 

again, how much Living 1 and 2 are we talking about here?  If we are 

looking at it in terms of the Higher Order documents, it is about 10 

intensification and the targets is it not?  And you will recall that that 

was a major discussion point in this and whether there was enough land 

which led to re-notification and I will not go into that, we will come to 

that when we make a decision on it but except to say there was again a 

lack of information made available to the Panel as to reasons for things 15 

happening, which would have been helpful.  But how much Living 1 

and 2 zones have been added to RMD, added to the Living 3 and 

Living 4 zones? 

 

MS SCOTT:   Sir, I do not know by area but I do have the map showing that 20 

information here. 

 

SJH:   Well how many properties are affected for example?  Roughly, I am not 

going to tie you to the last one.  I am just trying to get a decent 

understanding of the scale of the problem. 25 

 

MS SCOTT:   Sir, I do not know the number of properties either. 

 

SJH:   Would Mr Matheson be able to help? 

 30 

MR MATHESON:   Mr Matheson would like to but I cannot at this point that 

is information we would want to be made available, sir. 

 

SJH:   Okay.  Well you will understand why we are trying to get to the scale of 

it and whether there is a solution. 35 

 

MS SCOTT:   Sir, in terms of the evidence of Mr Schellekens and the CBRE 

report attached to it, the modelling that was undertaken by Dr Fairgray 

and Mr Schellekens of course focused on the contribution of various 

types of housing.  Housing that was not just intensification, it was also 40 

infill, the CHRE and the EDM. 

 

SJH:   I understand, no I understand that.  But that is part of an overall 

intensification target. 

 45 

MS SCOTT:   It does, it forms part of a number of inputs, yes. 
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JUDGE HASSAN:   Ms Scott, you would accept would you not, the starting 

point of my thinking here is that the evidence before us from the 

Council includes the evidence for instance of Ms Sakin and others that 

would actually support an approach of having intensification 5 

overwhelm the question of the overlay.  Effectively the theory of her 

evidence supports intensification in some of these areas does it not? 

 

MS SCOTT:   Yes, sir. 

 10 

JUDGE HASSAN:   And so it is fair to say there is a mix of evidence before 

the Panel, including what the Council itself tendered on this very 

proposition. 

 

MS SCOTT:   Yes, sir, and to clarify, Ms Sakin’s evidence did reject some 15 

submission points. 

 

JUDGE HASSAN:   Yes but nevertheless there is a mix of evidence before the 

Panel.  Now the second question for you is if the premise is that the 

Panel has not completed its decision, in other words it has not delivered 20 

on all aspects of the proposal before us, in process terms 

notwithstanding that Housing New Zealand has not made a specific 

submission, the Crown certainly seems to have made a related 

submission.  Would you accept in due process terms it would be 

appropriate to have the usual process of stepped closing submissions on 25 

the evidence before us before we make a determination on this aspect.   

 

  [10.30 am] 

 

MS SCOTT:   Yes, sir.   30 

 

SJH:   I suppose the only problem around that is that we have already heard 

this other matter where we have had extensive evidence in questioning 

on, so that the Blair evidence really only outlines what was notified, 

does not seem to give any planning justification as to why this change 35 

was appropriate.  And it seems from our later hearing, and that may not 

necessarily be correct, but it seems from the later evidence of I think 

Mr Jollie (ph 0.52), who was called on behalf of the Council, that it is 

really about the transitional period.   

 40 

 Because, am I right that while Mr Blair, in the paragraphs you have 

referred to, just simply sets out these matters?  Does he anywhere, and I 

do not think Ms Sakin did either in an urban design sense, but did 

Mr Blair give any planning basis for a differentiation within the RMD 

zone?  Because you are really talking about RMD 1 and RMD 2 on 45 

this, are you not? 
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MS SCOTT:   Yes, we are, sir.  I can point you to paragraph 6.18, just about 

that page, and that is where Mr Blair addresses the point.   

 

SJH:  It is kind of the same transitional point expressed in a somewhat different 5 

way, is it not? 

 

MS SCOTT:   It is, sir, and I accept - - -  

 

SJH:   So would that be a fair summary of the Council’s position as to why we 10 

should have effectively two RMD zones, is to manage transition in the 

old Living 1 and 2 zones? 

 

MS SCOTT:   Yes, sir.   

 15 

SJH:   Well you have got to be quite certain about this, because if there are 

political ramifications behind it as well – I think you had better just 

take instructions of what I have put to you from Mr Matheson, would 

you, just to be safe.   

 20 

MS SCOTT:   Okay, thank you.  Thank you, sir.  Mr Matheson has confirmed 

that that is the key concern of the Council.  He also adds that the 

Council has accepted the increased density in these new RMD areas, 

but that is with the proviso that they have concerns about the height 

which is why they have supported the eight metre height in those areas.   25 

 

 So it is about the interface between the new intensified RMD and the 

existing neighbouring – whether it be Residential Suburban or the 

Transition zone.   

 30 

SJH:   Okay.   

 

JUDGE HASSAN:  Just continuing that discussion, Ms Scott, about the 

evidence before the Panel, does the Council consider that evidence is 

sufficient for our purposes or is it seeking any form of application for 35 

supplementing the evidence, in which case obviously there are 

consequences procedurally that need to be managed in terms of 

fairness? 

 

  [10.35 am] 40 

 

 There seems to be two propositions.  One, the Panel could, if the Panel 

is satisfied that it hasn’t completed its decision, could set directions for 

a timetable of submissions based on the evidence before the Panel from 

the various parties based on the fact that all parties have made some 45 

submissions – that would be one pragmatic approach.  And the more 
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complex approach would be that parties are wanting to supplement 

their evidence, in which case we have got all sorts of other things to 

worry about, including time. 

 

MS SCOTT:   Sir, can I seek instructions on that question? 5 

 

SJH:   Yes. 

 

MS SCOTT:   Thank you.   

 10 

SJH:   Ms Semple and Ms Silcock, are you in a position to respond to that 

when we hear back? 

 

MS SILCOCK:   I will seek instructions now please, sir.   

 15 

MS SEMPLE:   Yes, I will do the same, although I think I know the answer.   

 

SJH:   Yes, okay.  It might short-circuit – and whether or not you have got any 

fundamental objection to trying to sort it in this way.  Just take a seat 

while you are waiting.  All right.  We will start with Ms Scott. 20 

 

MS SCOTT:   Thank you, sir.  Council’s instructions are that it respectfully 

seeks that the Panel makes a decision on the evidence before it at this 

time.   

 25 

SJH:   And do you seek to file further submissions if we adopt that course, 

addressing the merits of it?  Because the focus of this is had been more 

around a minor correction point.  We are talking about something quite 

different now, because of the way it has unfolded.  I mean, we have 

heard the submissions in Linwood and Hornby and Papanui.   30 

 

MS SCOTT:   Yes. 

 

SJH:   If you simply wanted to endorse and rely on those? 

 35 

MS SCOTT:   Yes, sir.  I think that would be appropriate.  The submissions 

will be very similar, if not the same, and Council just wants to see a 

decision made on this submission point, sir.   

 

JUDGE HASSAN:   All right.  So I presume you only want any residual right 40 

of reply that you may want to exercise if other parties want to make 

submissions? 

 

MS SCOTT:   Yes, that would be appreciated, sir.  Thank you. 

 45 

SJH:   Ms Semple? 
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MS SEMPLE:   Sir, the issue for Housing New Zealand is that it did not call 

the evidence that it would have called had it understood that these areas 

were wider than central Riccarton and that is, as I understand it, the 

same for the Crown.   5 

 

 If we were able to rely, and I have some reservations about this, but if 

we were about to rely upon the evidence that was filed in relation to the 

new RMD zones as part of that, and extrapolate that out to the other 

areas, then we would be satisfied with closing submissions solely on 10 

that evidence.   

 

 But if we are restricted only to the evidence that was filed in Stage 1 in 

relation to this matter I would suggest that that is insufficient for 

Housing New Zealand to make comprehensive closing submissions on 15 

matters of concern to it.   

 

SJH:   Ms Silcock? 

 

MS SILCOCK:   Confirm the same position for the Crown as that outlined by 20 

my friend, Ms Semple, sir.   

 

SJH:   Is the position likely, Ms Semple, that your experts would be simply 

saying their evidence applies equally to other – having considered the 

matter – their evidence applies equally to Living 1 and 2 zones 25 

throughout the city? 

 

MS SILCOCK:   I would expect so, yes.  And you will appreciate that the 

evidence was quite specific to the areas and that Housing New Zealand 

for example did not look specifically at Papanui on the basis it did not 30 

have interest in that area.  So that is not ideal. 

 

SJH:   Oh, that has changed dramatically because some of it is not walkable.   

 

MS SILCOCK:  That is right, and Papanui is not - - -  35 

 

SJH:   And all sorts of things if we had had earlier we might not have even 

notified that at all.   

 

MS SILCOCK:   And that area is not really of moment, but I am just trying to 40 

go through that evidence in my mind and think about whether the 

witnesses would be happy to say that that extrapolates out to those 

other areas.   

 

JUDGE HASSAN:   And if that was the case and the Council did not oppose it, 45 

would you consider it also acceptable for you to simply record in your 
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submissions that you have conferred with those experts and as counsel 

you are informing us of their opinion for the purposes of the record? 

 

  [10.40 am] 

 5 

MS SEMPLE:   Yes, I will be comfortable to do that if the Panel was happy 

with that approach. 

 

SJH:   Ms Silcock, is the Crown position one across all of these areas or is it 

concerned just for the Housing Corporation area? 10 

 

MS SILCOCK:   Sir, it is across all of the areas that the Crown was interested 

in. 

 

SJH:   Would the Council oppose the filing of that further evidence, Ms Scott? 15 

I mean I do not think we can say that this process, not only here but in 

other areas and it is no one’s fault, it is just the way its unfolded, it is 

been without confusion. 

 

MS SCOTT:   Yes, sir, the Council also would want to rely on evidence that is 20 

filed in this later proposal on height at the same way. 

 

SJH:   And you will have to speak to your experts and the Council witnesses 

and they would have to file a supplementary brief confirming that the 

views they express there apply equally. I think you will need to give 25 

some sort of thought to that because I am not sure Ms Schroder and 

Ms  Sakin are necessarily on the same page on things. 

 

MS SCOTT:   I am just thinking, sir, through the interests of other submitters 

that is on height - - -  30 

 

SJH:   Well that is the difficulty with this. 

 

MS SCOTT:   It is the difficulty I am struggling with. 

 35 

JUDGE HASSAN:   Well, what about the proposition of you conferring with 

your witnesses and reporting in your submissions in the same manner 

as Housing New Zealand and the Crown may do on their opinions for 

the purposes of the record? 

 40 

SJH:   I have got – yes. 

 

JUDGE HASSAN:   I mean I do not know, I mean it is tough to get – I do not 

know why it gets complicated. 

 45 
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SJH:   The other complication is, the other solution is suggested by Housing 

New Zealand is the re-notification one, but with the RMA time scales 

and the guillotine coming down on us on the 16 December, I do not 

think it could be fitted in as a re-notification. 

 5 

MS SCOTT:   Sir, I do wonder if the simpler approach is for the Panel to make 

a decision on the evidence it has before it the positions of Housing New 

Zealand and the Council have been outlined and detailed in the 

submissions before you, and that would, I am sure that the interests of 

other submitters, in terms of evidence, are that there was no prejudice 10 

to those submitters which is a concern of the Council. 

 

JUDGE HASSAN:   Yes, you are particularly concerned about the submitters 

for the hearing we have just had? 

 15 

MS SCOTT:   Well, sir, the submitters in Stage 1 some of them are listed in 

one of the Council’s memoranda - - -  

 

JUDGE HASSAN:   I see. 

 20 

MS SCOTT:   - - - they had some interests in - - -  

 

SJH:   There was about four or five who sought the eight metre height limit 

effectively or - - -  

 25 

MS SCOTT:   They did, sir. 

 

JUDGE HASSAN:   Yes, I see. 

 

MS SCOTT:   And I am also aware of a memorandum that was filed by a 30 

submitter in last week’s hearing, who had seen some of the 

documentation that we are discussing today and had raised concerns. 

 

JUDGE HASSAN:   Ms Semple, just in regard to the Housing New Zealand 

position, I mean it is not as though Housing New Zealand has been left 35 

in a position based on a, a failure of following the statutory process and 

notification on the Council’s part, is it? It is more a case of not 

understanding the theory of the Council’s position on the basis of what 

it said, both in the notified version and in its submission, that would be 

fair to say, is it not? 40 

 

MS SEMPLE:   Correct, it comes down to frankly the use of that heading 

particularly for Riccarton area and the absence of maps though, I would 

say that that is on the Council’s (INDISTINCT 3.50), both - - -  

 45 
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JUDGE HASSAN:   Yes, but it is a case of interpretation and it is 

interpretation of a well-resourced Crown agency in conjunction with 

the Crown. 

 

MS SEMPLE:   Absolutely and, sir, what I would say to that, is that Housing 5 

New Zealand and the Crown is extremely well-resourced and it seems 

extraordinary if it was as clear as my friend sets out, that none of those 

people identified what it was that the Council was actually seeking. 

 

JUDGE HASSAN:   Well it is clear as some forms of mud, but nevertheless it 10 

is not as though you can point in a bright line sense, to a failure to 

comply with the order in council, in regard to notification or the 

preparation of a submission. 

 

MS SEMPLE:   Correct, correct. If I might though, one point that does trouble 15 

me is this proposition I think from the Council proceeds on the basis 

that you have not made a decision because you have not recorded it in 

your decision that it is somehow it has been left out, and accordingly 

that means that you are still required to make a decision on it.  

 20 

 I would have some reservations about that, as you are well aware, this 

is an enormous process and you will not have referred to every point in 

your decisions. So if we are to suggest that because we cannot find a 

paragraph - - -  

 25 

  [10.45 am] 

 

JUDGE HASSAN:   It is not so much the submission I think, the question is 

about the proposal and whether or not all matters of the proposal had 

been determined. 30 

 

MS SEMPLE:   Yes. And what I would say, is that the proposal - you made a 

decision on the proposal, that referred to a specific overlay in the 

Central Riccarton area and in no other location, so I do not think that 

there is, I think it is very difficult to argue that there is an absence of a 35 

decision on the former L1 and L2 zones. 

 

 In my submission, you have made a decision, that decision has been 

now supplemented by the correct maps, and I would suggest that your 

role is at an end. Housing New Zealand obviously abide by the decision 40 

to try and resolve this in the most appropriate way, but I think it raises 

some potentially dangerous precedence for other decisions through the 

process. 

 

SJH:   Yes, I agree. Ms Scott, can we just come back to our 450, it is referring 45 

only to Riccarton, it says “to notify the residential rule specify, allow 
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an eight metre height limit for this locality, this is not shown on the 

applicable maps, the lower limit ought to be shown on the overlay, 

satisfied it is minor or remedial”, etcetera. 

 

 Did not flashing lights go off when somebody read this paragraph? 5 

 

MS SCOTT:   Sir, I have to accept it did not with me when I received this 

decision at that time. 

 

SJH:   So you were comfortable with this paragraph, granted the Council 10 

submission is to extend this overlay over Riccarton and all of Living 1 

and 2? 

 

MS SCOTT:   No, sir, I read the proposal in Schedule 1 as well together and I 

saw the amendment had been accepted to sub-clause 3 of the relevant 15 

rule. 

 

SJH:   But you would have to accept, would you not, that the decision 

overrides the provisions? I know they form part of it but the provisions 

should mirror their decision? They should give effect to the decision, 20 

now we may not have achieved that, put that issue aside, but as a 

manner of principle, the provision should mirror the decision, not the 

other way around. 

 

MS SCOTT:   As a matter of principle, yes. 25 

 

SJH:   Yes. Well I will be blunt, I do not know what the solution is here and it 

seems to be one put forward by the Council it helps very much. 

 

JUDGE HASSAN:   Ms Scott, is there not another difficulty with paragraph 30 

450 and the theory of correcting a decision under clause 16, if a finding 

is made in regard to procedural prejudice in the second part of that 

paragraph that was premised on the first part of the paragraph? It 

cannot be said that that finding on remedial nature and prejudice can 

simply be expanded as a correction. 35 

 

MS SCOTT:   As drafted that sentence relates directly back to the first half of 

that paragraph. The Council’s submission point in issue that is referring 

to half of the Council’s submission point, not the other half of the 

Council’s submission point which is on existing L1 and L2. 40 

 

SJH:   Well if it said that why was it not raised then that we had not made a 

decision on the second part, you just simply relied on the provision? 

 

MS SCOTT:   Sir, I have no clear reason for that, and I accept that it was not 45 

appealed to the High Court at the time, it was at a time when both 



 Page 20 

  

Ch14: Residential 12.07.16 

counsel and Council were under a lot of pressure.  That is no excuse, 

but I acknowledge and accept that it has not been appealed to the High 

Court. 

 

  [10.55 am] 5 

 

SJH:   No, I have also got to accept that I have got no clear recollection of why 

the change was made in the acceptance of the revised version in the 

provisions, myself.   

 10 

MS SCOTT:   Yes, sir. 

 

SJH:   But that in a sense I suppose strengthens the proposition put forward by 

Judge Hassan, that we are talking here in terms of the order in council 

about the proposal, and there is part of the proposal, Ms Semple, that 15 

there is no decision on.  

 

MS SEMPLE:   And Sir, I - - - 

 

SJH:   And where have we addressed - - - 20 

 

MS SEMPLE:   Sir, what I do not understand is in that paragraph Mr Blair 

explains that there was an error that meant that central Riccarton was 

not shown, but no lower height overlays were shown on any of those 

maps up until the time after that decision was issued. 25 

 

JUDGE HASSAN:   But that does not answer the question.  

 

MS SEMPLE:  No it does not, I am simply trying to get to the point of 

understanding why that was even sought, and therefore why you made 30 

that decision.   

 

SJH:   Well trying to remember back to the May hearings and suchlike and the 

number of decisions that came out immediately before Christmas and 

suchlike, I would not even pretend that I have specific recollection of 35 

this, except in my own mind I thought we were dealing only with 

central Riccarton. 

 

MS SEMPLE:   Yes, and the difficulty that I have is that your decision, which 

does not specifically address that particular rule in your narrative, but 40 

does in schedule, makes a change to that rule that has two possible 

interpretations, and in the absence of the planning maps, which has 

been the problem throughout, it is difficult for anyone reading your 

decision to know what your decision was.   

 45 
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 I think you made a decision but the lack of the planning map as to 

where the overlay applies. 

 

SJH:   I understand that, but even what you are saying is not correct, because 

absent paragraph 450 there would be no doubt what it meant.  It would 5 

be where it was on the unsupplied planning map. 

 

MS SEMPLE:   On the unsupplied planning maps. 

 

SJH:   So no one would know as to where it applied. 10 

 

MS SEMPLE:   So no one would know.  I would suggest that the Panel would 

not have known what you had agreed to.  

 

SJH:   No. 15 

 

JUDGE HASSAN:   Well does that not suggest that part of the proposal has 

not been determined. 

 

SJH:   Yes. 20 

 

MS SEMPLE:   Well perhaps it does. 

 

JUDGE HASSAN:  And just coming back through this, in terms of the position 

that Housing New Zealand is in, as an agency of the Crown, and the 25 

Crown presented planning evidence, had opportunity to present 

rebuttable evidence, and so far as the Crown was concerned there is 

really no reasonable basis for saying it was not informed of Mr Blair’s 

opinion, and in a position to deal with it in evidence before the Panel. 

 30 

 That has got to be ripe for a starting proposition from the Crown’s 

point of view.  

 

MS SEMPLE:   Yes, although - - - 

 35 

JUDGE HASSAN:   And if that is correct, why is it not good enough for the 

Crown and Housing New Zealand to deal with this matter on the basis 

of the record of evidence before the Panel in its closing submissions on 

this issue? 

 40 

MS SEMPLE:   As I understand Mr Blair’s evidence, it was two paragraphs, 

that is evidence - - - 

 

JUDGE HASSAN:   And you might have said it was weak and it is 

inconsistent with Ms Sakin’s opinion and he does not address 45 
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Ms Sakin’s opinions, all ripe opportunity for rebuttal evidence and 

submissions on part of the Crown. 

 

MS SEMPLE:   Absolutely.  Yes. 

 5 

JUDGE HASSAN:   So in procedural fairness terms, there is no reason why 

further evidence needs to be called, is there? 

 

MS SEMPLE:   If the planning maps had been supplied by the Council, and in 

my submission they were under an obligation to do so, given they were 10 

referring to - - - 

 

JUDGE HASSAN:   But no application was made to the Panel on behalf of the 

Crown for that to be addressed either, and there was opportunity for 

that. 15 

 

MS SEMPLE:   Yes, that may well be true, and it may be that the Crown 

needed to be even more overt in asking the Council to produce 

evidence to support its position, which you would appreciate it has 

done throughout this process. 20 

 

 The planning maps were not supplied.  Mr Blair’s evidence, on my 

reading of it, and going back and in hindsight reading it, appears to me 

to relate to central Riccarton, not to the wider area. 

 25 

SJH:   Just take a step back.  Can you bring up the Council’s submission 

please.   

 

  [10.55 am] 

 30 

 So column one says “various planning maps were areas zoned in the 

Operative City Plan and zoned Living 1 and 2 have been rezoned 

“Residential Medium Density”. 

 

 And then the reason an overlay should have been included – so you 35 

know what the areas are, they are Living 1 and 2 in the Operative Plan 

from the left hand column.  Any reader of this submission would have 

known that.  

 

MS SEMPLE:   There is two submission points. 40 

 

SJH:   This is number 14.  

 

MS SEMPLE:   Yes, thank you. 

 45 

SJH:   So the left hand column makes it clear what we are dealing with. 
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MS SEMPLE:   Yes. 

 

SJH:   Areas zoned Living 1 and 2 in the Operative Plan that are now rezoned 

RMD. 5 

 

MS SEMPLE:   Yes. 

 

SJH:   Then it goes on “the overlay should have been included, it showed these 

zones were subject to a lower height limit of eight metres.” 10 

 

MS SEMPLE:   Yes. 

 

SJH:   Now anyone reading that would not have been confused at all. 

 15 

MS SEMPLE:   Other than that the rule that it relates to refers to Central 

Riccarton. 

 

SJH:   Well Central Riccarton Residential Medium Density Zone and Medium 

Density, they were quite limited overlay areas - - - 20 

 

MS SEMPLE:   Yes. 

 

SJH:  - - - which we know are Living 1 and 2 that have been brought into 

RMD. 25 

 

MS SEMPLE:   And not just Living 1 and 2 in Central Riccarton.  I believe we 

all understand that now. 

 

SJH:   Yes, but reading this now, and I thought if I could give everyone, 30 

including myself, because of hindsight - - -  

 

MS SEMPLE:   Yes, absolutely. 

 

SJH:   - - - so there was scope on a process basis to make a further submission.  35 

 

MS SEMPLE:   Absolutely, and the Crown did not see the need, would not 

have seen the need to do that because it had submitted originally for 

11 metres in all RMD zones.  So it would not have seen the need, as I 

understand it, to submit specifically in response to that matter, it made 40 

a decision, and again we are all in this process, you will appreciate - - - 

 

JUDGE HASSAN:   If that is the case though, the 11 metre one though gave 

scope for the Crown to call evidence under that umbrella, did it not, 

including on this topic? 45 
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MS SEMPLE:   Yes, it did. 

 

SJH:   And they could have addressed it. 

 

MS SEMPLE:   Yes they could have. 5 

 

SJH:   And did not.  

 

MS SEMPLE:   And they did not.   

 10 

SJH:   So in process, are we not back to - - - 

 

MS SEMPLE:   Absolutely and for reasons that are unclear to me it apparently 

never came up in expert conferencing that all of the various planners 

and urban designers were talking about two different height limits. 15 

 

SJH:   You should have been involved at the time, Ms Semple. 

 

MS SEMPLE:   Sir, Cabinet put paid to that, I am sorry.  

 20 

SJH:   We understand.  

 

MS SCOTT:   Sir, if I could add, while the Crown did not make a specific 

further submission on that issue, at paragraph 1.1 of its further 

submission it does record that it is interested in all submissions to the 25 

extent they seek relief that might be inconsistent with the Crown’s 

originating submission.  I refer back to the paragraph from 

Ms Semple’s submission.  

 

SJH:   Let us try and get past the blame game of who did and did not do what.  30 

We have got to go through the claims (ph 03.09), but the Crown could 

have called specific urban design evidence and planning evidence on 

this, Ms Silcock, could they not? 

 

MS SILCOCK:   Yes, sir, and in hindsight, having understood - - - 35 

 

SJH:   And they did not. 

 

MS SILCOCK:   No, sir, I acknowledge that they did not. 

 40 

SJH:   But the position is clear, is it not, reading that submission what it 

covers? 

 

MS SILCOCK:   In the context of the circumstances that all parties were faced 

with in this hearing, in hindsight perhaps they should have called 45 

evidence, based on what was in that submission, but as my friend 
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Ms Semple just highlighted, this matter never came up in expert 

conferencing.  There were also a number of workshops between the 

Council and the Crown on intensification matters, and again that matter 

did not come up.  

 5 

SJH:   Yes, but you could have read this submission and known it.  I mean 

everybody is scrambling to make excuses about why things did not 

happen, probably including us.  That is not taking us forward and I 

thought we had got to a position where there was still an outstanding 

decision on a proposal, but then I had a submission from Ms Semple 10 

that effectively cut across that.   

 

MS SILCOCK:   Yes, sir. 

 

SJH:  Who states that we have not got – we are functus officio basically, 15 

although I see nowhere in her reasoning and arguments anything about 

functus officio either.  It seems like nobody within the RMA circle 

bothers about it. 

 

MS SILCOCK:   That is accepted, sir.   20 

 

MS SEMPLE:   Sir, we often do not have the privy of appearing in the High 

Court, so that matter often does not cover for us.   

 

JUDGE HASSAN:   We have RMA culpability. 25 

 

SJH:   Fortunately it does not happen all that much at the High Court either 

because it is a mess.   

 

MS SEMPLE:   Sir, if I might try and help, I am not sure that I will.   30 

 

SJH:   Well you did take some instructions which I understood got us to a stage 

of a way through - - - 

 

MS SEMPLE:   Yes. 35 

 

SJH:   - - - where we could make a decision on the proposal.  I do not think 

given what is in that submission that you could argue or the Crown 

could argue is he or not and leaving aside hindsight and all those sorts 

of things that you did not have the opportunity to address it.   40 

 

  [11.00 am] 

 

 But I am not and I think I understand the Council would accept this 

position if your experts wish to consider the matter and confirm the 45 

evidence they get in the further RMD area on this regard would extend 
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to the question over the height limit for the previous Living 1 and 

Living 2 that are now RMD. 

 

MS SEMPLE:   Yes.  Housing New Zealand would certainly accept that 

position. 5 

 

SJH:   Would the Crown accept that? 

 

MS SILCOCK:   Yes, sir. 

 10 

SJH:   Does the Council accept it? 

 

MS SCOTT:   Yes, sir. 

 

SJH:   Now I have to get the Panel to agree to it.  We need to stand down for a 15 

few minutes just to discuss this. 

 

ADJOURNED [11.01 am] 
 

RESUMED [11.20 am] 20 

 

SJH:   Yes, thank you.  I am not sure we have resolved all difficulties by any 

means and this typically is confronting everybody in this. 

 

 It does seem to us though that based on the existing evidence before us 25 

on the Stage 1 hearing, including that from Mr Gimblett from the 

Crown who advanced the 1,500 agglomeration mechanism, that there is 

a wide range of options available to us. 

 

 We have some procedural concerns about applying the evidence from 30 

the later hearing because of the submitters who are not part of this 

process.   

 

 We also obviously have to have consistency between what we do here 

we will do in the re-notified areas.  So understanding that there is a 35 

broad range of options available to us on the evidence, that we are all in 

this together, I have a suggestion that I would like to put to Counsel in 

Chambers to see if we can reach a satisfactory conclusion to it rather 

than having to go through submissions and additional evidence and 

having to involve other submitters and the issues with that or worse, re-40 

notification which in the timeframes is just impossible. 

 

 So we will just stand down and then we will arrange – give us five 

minutes and I will arrange to see Counsel in Chambers, or we will use 

this room out here for Chambers. 45 
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MATTER ADJOURNED AT 11.22 AM ACCORDINGLY 

 


