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DAY 13 – 5 JUNE 2015 

 

  [10.02 am] 

 

SJH:   Yes, good morning.  Now, Rockgas, Ms Dixon.  Good morning. 5 

 

MS DIXON:   Good morning, sir, good morning members of the Panel.  You 

should have a copy of my legal submissions, which will be very brief, 

in front of you.  

 10 

 So starting, sir, at paragraph 2 I have included a very brief description 

of Rockgas’ activities in Christchurch just to set the background as to 

why it is that I am addressing you this morning.  So just a reminder that 

Rockgas’ activities include the storage, the retail and the distribution of 

liquefied petroleum gas or LPG to businesses and domestic users in 15 

Christchurch and that is a particularly important fuel in the South 

Island where there is no reticulated natural gas supply. 

 

 Rockgas’ current reticulated gas network spans approximately 180 

kilometres throughout Christchurch and the suburbs with 20 

approximately 18,000 commercial and residential customers.  Rockgas 

also supplies LPG in cylinders and for automotive fuel via a number of 

sites across the city.  In particular retail sales occur via service stations, 

typically consisting of onsite storage in bulk tanks and in cylinders and 

retailing on a domestic scale, for example automotive fuels and nine kg 25 

cylinders.  

 

 Now, these submissions focus on specific provisions in the proposed 

plan relating to these service stations from which LPG is provided.  

Specifically I am addressing two aspects of chapter 15, being the 30 

commercial chapter, and that being the gross floor area and setbacks 

from road boundaries.  One aspect of chapter 16, the industrial chapter, 

are dealing with landscaping requirements and, thirdly, the rezoning of 

service station sites from Residential to Commercial. Really a left over 

matter from the residential hearing earlier in the year. 35 

 

  [10.05 am] 

 

 Rockgas is satisfied with the sensible way in which the staff 

recommendations including rebuttal evidence track changes, and that is 40 

the track changes version that was attached to the evidence of 

Mr Stevenson, address these issues and I appear before the hearing 

Panel to support those recommendations.  We thought these issues 

were sufficiently important and we were very pleased with the outcome 

of the way in which staff have dealt with these and therefore it was 45 



 Page 1649 

  

Ch15 & 16: Commercial (Part) and Industrial (Part) Commenced 11.05.15 

worth coming this morning to indicate our support for the way these 

matters have been resolved. 

 

 So dealing first of all then with chapter 15, the commercial chapter.  

There were two aspects of chapter 15 on which Rockgas submitted.  It 5 

sought that the permitted activity status for service stations in the 

Commercial Local zone be retained but with the deletion of the activity 

specific standard which restricted the maximum tenancy size at ground 

floor level to 250 square metres gross leasable floor area.  This deletion 

was sought on the basis that a limit of 250 square metres gross leasable 10 

floor area was too restrictive for a modern service station. 

 

 Secondly, Rockgas sought that service stations be exempt from 

15.4.3.2, being the building setback from road boundaries, on the basis 

that no service station in the country would be able to comply with the 15 

requirement that buildings be built up to the road boundary with 

buildings occupying the full length of the road frontage of the site, even 

allowing for the various exemptions provided in relation to access 

arrangements.  These two points of submission have been accepted by 

Council and Rockgas would urge the Hearing Panel to also accept these 20 

changes for the practical reasons that I have just given. 

 

 In turning to chapter 16, the industrial chapter.  Rockgas’ points of 

submissions in relation to chapter 16 were mostly supportive of the 

provisions in the notified version of the proposed plan including the 25 

permitted activity status attributed to industrial activities including 

service stations and that support continues of course.  

 

 Therefore I want to focus on the one aspect where Rockgas sought 

amendments to the performance standards relating to landscaping.  30 

Rockgas raised concerns about the practicality of the landscaping 

requirements in 16.2.3.6 and 16.3.3.6 of the proposed plan.  Given the 

historical nature of development in industrial areas including service 

stations the proposed landscaping along the frontage of sites is simply 

not a practical requirement and in many cases not possible due to the 35 

location of existing buildings and access arrangements.   

 

 In particular, as notified, there was no exclusion in relation to the parts 

of the frontage that are used for access.  This latter point has been 

resolved by Council by adding the words “or vehicle access to any site” 40 

as part of the exemption in 16.2.3.6(a) and 16.3.3.6(a) of the proposed 

plan.  And that has come in the latest track changes version of 

Mr Stevenson’s evidence. 

 

 Rockgas is satisfied with the amendments proposed to 16.2.3.6(a) and 45 

3.3.6(a) of the proposed plan as recommended.  Rockgas accepts the 
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landscaping requirements that have been retained but they weren’t 

entirely successful but what has been retained will apply to the 

frontages of industrial sites opposite residential zones and Rockgas 

accepts that is a reasonable position.  It will apply to the development 

of new sites by Rockgas but Rockgas will be able to rely on existing 5 

use rights to the extent that existing sites don’t comply with the plan. 

 

 And then the final matter was simply zoning of service station sites and 

I won’t take you through that table but the list of sites with the notified 

zoning is attached there for your information if you need to go back 10 

and look it.   

 

 So picking up at paragraph 14 on page 5, Rockgas’ submission sought 

the relief as set out there, essentially that where its service stations and 

other sites such as retic (ph 4.17) feeders and so on were already zoned 15 

as Industrial Heavy or Industrial General or Commercial, that that 

zoning be retained.  The issue was with service stations in particular 

which were zoned Residential because they occurred in a wider 

Residential zone.  Rockgas left open exactly how that could be dealt 

with in its original submission and, as I discuss at paragraph 15, 20 

Rockgas filed further specification of relief just before Christmas last 

year and asked that a Commercial Local zone be applied to those sites 

that were not already zoned Industrial or Commercial.   

 

  [10.10 am] 25 

 

 And that has happened, Rockgas supports the response by Council to 

this point of submission whereby the sites in question have been 

rezoned to commercial.  Having a residential suburban zoning whereby 

a service station is a non-complying activity, when it is obviously 30 

desirable that it be there in the residential area for servicing that area is 

not sensible. 

 

 The Commercial Local Zone appropriately recognises and provides for 

services stations as a permitted activity subject, of course, to 35 

compliance with various performance standards. 

 

 And Mr Blair for Council in his evidence for the residential Hearing 

earlier in the year where Council proposed rezoning the service stations 

which were residential, he noted at paragraph 15.18 of his evidence, 40 

that the Rockgas sites are all small parcels of land and that he had no 

concern from a residential perspective if they were to be rezoned to 

commercial as sought.  Thank you. 

 

SJH:   Thank you, I will just see if there are any Panel questions.  Ms Dawson? 45 
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MS DAWSON:   No thank you. 

 

SJH:   Ms Huria? 

 

MS HURIA:   No thank you, sir. 5 

 

SJH:   Judge? 

 

JUDGE HASSAN:   No thanks Mr Chairman. 

 10 

DR MITCHELL:   No thank you sir. 

 

SJH:   Thank you very much.  Mr Hughes, Mr Horgan, do you want to come 

forward to the microphone?  I will just note again for the record that I 

know Mr Horgan and will take no part in it. 15 
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<MR HORGAN [10.13 am] 
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SJH:   Just a question though,  Mr Horgan, have you discussed your concerns 

with Mr Stevenson in relation to the latest updated version because it 

seems that a good number of them may have been taken care of. 

 

MR HORGAN:   Yes, I have but not for some weeks. 5 

 

SJH:   All right. 

 

MR HORGAN:   I have not spoken to Mr Stevenson in respect of this matter 

for probably two months, something of that order 10 

 

SJH:   All right, well you proceed your submission then. 

 

MR HORGAN:   Would you like me to read my submission? 

 15 

SJH:   Read it, speak to it, highlight it whatever, whatever gets the message 

across the most effective way. 

 

MR HORGAN:   Re Mandeville Street, Leslie Hills localities.  I am familiar 

with this area having conducted business in this area since 1987 and 20 

being a property owner and working from this locality since 1998. I 

have objected to the proposed rezoning of the area to industrial/general 

in favour of a change to commercial/mixed use as has been proposed 

by some parties as this more accurately reflects the character and 

intensity of activity in the area. 25 

 

 I have been copied a site survey of the subject area compiled by Janette 

Dovey of Bellbird Consulting.  On receiving this I considered an even 

more accurate picture would be formed by surveying the floor areas 

occupied by various businesses in this location. 30 

 

 My findings are attached to my submission, I will not go through those 

individually but you may like to look at those at some stage. 

 

 I summarise my findings with particular reference to the predominant 35 

locations being Mandeville Street and Leslie Hills Drive.  Please note I 

have excluded the Placemakers and Windflow Rights and Irrigation 

sites as these are large in scale and are predominantly trade suppliers.  I 

consider that these two locations be more appropriately zoned 

industrial/general. 40 

 

 A Mandeville Street summary.  A very small percentage of activity is 

of an industrial nature, approximately 1 percent, followed by service 

industry of 1.3 percent, almost all the balance of the occupied floor 

space, 92 per cent comprised uses more appropriately to zoned 45 

commercial/mixed use. 



 Page 1654 

  

Ch15 & 16: Commercial (Part) and Industrial (Part) Commenced 11.05.15 

 

 Furthermore, a long section of Mandeville Street abuts a living zone to 

the west and an industrial zone is, in my opinion, an inappropriate 

neighbour to existing dwelling units that have been developed over the 

years and many renewed recently. 5 

 

 Summary at Leslie Hills Drive.  This location is predominantly 

occupied by office occupiers, 76 percent of available floor space, the 

balance consisting of commercial service and trade suppliers.  These 

would be best described as commercial/mixed use activities.   10 

 

 The scale and intensity of activity in this area under consideration is 

such that it will not impact on the redevelopment of the Central City for 

two major reasons. 

 15 

  [10.15 am] 

 

 Firstly most buildings are small in stature with one minor exception 

and only have two floors of commercial activity and in very few cases 

exceed a footprint of 800 square metres.  And secondly, with the 20 

exception of one site that has been demolished due to earthquake 

damage, all other sites are built on.   

 

 Furthermore, over approximately 50 years, buildings such as those 

existing have been encouraged by successive local authorities and in 25 

my opinion, change to Industrial/General would be foolhardy. 

 

 Relief sought that all the property outlined on the attached plan marked 

A be rezoned for Commercial/Mixed Use.  (I trust you have a copy of 

that plan.)  That offices be an approved use in this zone but the 30 

maximum floor place be 1,000 square metres and the height be limited 

to three storeys.   

 

 (c) That commercial and professional offices be an approved use and to 

include legal, medical, dental, real estate, accountancy, tertiary 35 

education, research facilities and information technology uses.  That 

the titles occupied presently by Placemakers, Windflow and Wrightson 

Irrigation be zoned Industrial/General including that quadrant 

comprising Pope Street, Anderson Street, Lowe Street and Tyne Street.  

Generally speaking these are significantly large sites, or alternative to 40 

that the uses set out in the preceding A1, (a) to (c) inclusive be 

approved uses plus large scale trade suppliers such as Placemakers and 

as occupying the Windflow Wrighton Irrigation site and Pope, 

Anderson, Lowe and Tyne Street quadrants be all incorporated in the 

Commercial/Mixed Use zone.  See attached plan marked B. 45 
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 In the submitter’s view, spot zoning small areas is an ineffective zoning 

tool that leads to conflict and confusion.  The scale of buildings in this 

area are small in stature and if a height limitation is imposed growth in 

the location will be limited by the proposed floor plate limitation to 

1,000 square metres and the height limitation.   5 

 

 I would like to add the following comments, I assume I can.  I support 

the view expressed by submitter 787, Mr McDermott, on behalf of 

KI Commercial Limited, particularly points 1 to 14 inclusive relating to 

the potential impact of commercial activities outside the CBD.  I can 10 

make those available to you. 

 

SJH:   We’ve heard from Mr McDermott. 

 

MR HORGAN:   You okay with that? 15 

 

SJH:   We’ve heard from him. 

 

MR HORGAN:   You’ve heard from him.  I just want to support that comment 

with that, okay.  And just in summary the submitter, I have had 43 20 

years’ experience as a real estate agent, over the last 29 years as a 

specialist commercial and industrial agent.  I have been involved in the 

development of Leslie Hills Drive and Mandeville Street both as an 

agent, an advisor and an owner over this time and have watched 

complying businesses develop and prosper under various local 25 

authorities. 

 

SJH:   Thank you.  I’ll just see if the Panel have questions.  Ms Dawson? 

 

MS DAWSON:   Just a comment I think following on from what the Chairman 30 

said to you.  In the final version of Mr Stevenson’s recommendations, 

he is recommending this area be partially a Commercial/Mixed Use in 

the Mandeville Street area that you outlined, and Commercial/Office in 

the Leslie Hills subdivision or area.  Does that sound like that would 

meet your concerns? 35 

 

MR HORGAN:   I think it would be – I am not in favour of spot zoning, I 

would be more in favour of a more global zoning in respect particularly 

Mandeville Street and Leslie Hills Drive because they are in 

themselves relatively small areas.  A zoning that would incorporate 40 

both what was proposed for Leslie Hills Drive and the Mandeville 

Street area excluding the large areas occupied as I pointed out 

particularly by Placemakers, Windflow and so forth, would be more 

appropriate in my opinion. 

 45 

MS DAWSON:   Yes.  All right, thank you. 
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SJH:   Ms Huria? 

 

MS HURIA:   No thank you, sir. 

 5 

SJH:   Judge? 

 

  [10.20 am] 

 

JUDGE HASSAN:   Mr Horgan what’s your view as a real estate agent on the 10 

importance of fostering confidence in the development of offices in the 

central city for the well-being of the commercial future of the city as a 

whole? 

 

MR HORGAN:   I think it is important but one should take into account the 15 

values in terms of rental values that are applicable to those areas.  For 

example if I can give you some examples.  In the Mandeville Street 

location the best offices attract rentals of less than $300 per square 

metre net.  In the city in the CBD new buildings attract not less than 

$350 per square metre net. 20 

 

JUDGE HASSAN:   Are you referring to the new buildings - - - 

 

MR HORGAN:   Yes sir. 

 25 

JUDGE HASSAN:   - - - that we see now, for instance at the lower end of 

Victoria Street. 

 

MR HORGAN:   For example Victoria Street, yes.  In addition to that the 

occupancy costs, which are the additional charges over and above the 30 

base rent, in locations like the central city, are attracting in the vicinity 

of $100 per square metre of outgoings, that is rates, insurance, 

management and just general - - - 

 

JUDGE HASSAN:   Yes.   35 

 

MR HORGAN:   - - - whereas in Mandeville Street/Leslie Hills Drive vicinity, 

outgoings are more in the range of $50 per square metre.   

 

JUDGE HASSAN:   Okay. 40 

 

MR HORGAN:   The total occupancy cost is significantly less in those areas so 

it becomes a question of affordability. 
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JUDGE HASSAN:   It’s not the only issue though is it?  In terms of the 

confidence that the city needs in its future.  You agree that it’s 

important to see the central city as a vibrant central city? 

 

MR HORGAN:   Oh yes sir, yes, but there are many residences that cannot 5 

afford to pay central city rentals. 

 

JUDGE HASSAN:   Sure.  Thank you. 

 

SJH:   Dr Mitchell? 10 

 

DR MITCHELL:   No I’ve got no questions, thank you sir. 

 

SJH:   Thank you Mr Horgan. 

 15 

MR HORGAN:   Thank you. 

 

<MR HORGAN WITHDREW [10.22 am] 
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SJH:   Mr Hughes?  Just come forward to the microphone Mr Hughes. 
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<MR HUGHES [10.22 am] 
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MR HUGHES:   Good morning, my name is Michael Hughes, my submitter 

number is 1121.  I am here this morning following up on an earlier 

submission and I am opposing a specific commercial development that 

is in a residential setting within map 31.   

 5 

 I want to take this opportunity basically to address the other party’s 

comments.  I think there are some inaccuracies and I think it needs a 

better context than what has been presented.  If we have time I would 

also like to briefly look at a streetscape to give you a real context of 

what is presently there and I think what your decision, should it be in 10 

favour of the other party, what it would mean I think long term for the 

area. 

 

 The document I wish to address is a statement of evidence presented on 

behalf of Working Style Properties Limited, this is submitter 689, 15 

follow up 1428, Dayon (ph 3.21) Properties Limited, submitter 757, 

and Neurosciences Centre Limited, submitter 652.I’ll go through some 

certain points and just address as I see them.   

 

 Page 1 point 3.4 states that Neuroscience Centre have made a limited 20 

submission only.  They have adequate consents in place for their 

business to enable a complete rebuild of what was there.  I see their 

limited submission as being a tacit support to effectively two other 

parties that are really driving this proposal.   

 25 

 Page 2 point 5, notes that I am the only submission in opposition.  The 

City Council put out a very clear statement to everybody talking about 

Commercial in Merivale and they said we are considering not changing 

the extent of area currently zoned Commercial in the Merivale area.  

That is why other people from a residential standpoint are not opposing 30 

this.  People that I have spoken to are genuinely shocked at what is 

proposed by this submission in terms of the commercial development. 

 

 Page 2 point 8.1 – Commercial Core is a more efficient effective 

method for achieving the Plan’s objectives.  I think when we are 35 

looking at a residential context it’s important to look at balance and I 

think that’s one of the things that are missing in terms of what is 

brought forward for the commercial development.  It looks at the 

criteria for development, it looks at commercial activities.  It doesn’t 

really address the environment, particularly in a residential context.  I 40 

think there is an imbalance in that respect. 
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  [10.25 am] 

 

 Page 2 point 8.4, sites can be developed without adversely affecting 

living conditions of neighbouring residents.  What is good for business 

can be detrimental for residents.  It’s proven since the arrival of 5 

Working Style there have been adverse effects, for example excessive 

light spill, loss of visual amenity, parking congestion, access to 

properties are frequently blocked, midweek social functions in a breach 

of Merivale’s alcohol ban.  This is in a suburban context.  It is not 

downtown  and it isn’t appropriate. 10 

 

 Commercial Core allowance would provide for illuminated billboards 

which they have attempted to put and were controversial with both 

Council and residents so I think that’s important to look at. 

 15 

 Excuse me I’m just compiling a little here.  I’m looking at page 4 point 

20.  The original submissions by Working Style Properties Limited, 

Dayon Properties and Neurosciences Limited sought a Commercial 

Fringe zoning for the subject sites.  They have now changed it from 

Commercial Fringe zone to Commercial Core zone which would take 20 

their request of an existing residential Living 1 right through to 

Commercial Core.  That is the essence of what I would see would be 

both conflict and significant imbalance in what is already a high value 

very mature residential setting.  There is not a need in the 

neighbourhood, and it severely undermines what the Central City 25 

Recovery Plan is about.  These are the sorts of businesses ideally that 

should be going into that area.  The context of their request is 

effectively doubling at least Merivale’s Commercial Core zones.  So if 

that doesn’t undermine the central city rebuild I would be very, very 

surprised but it will send a very, I believe, alarming message to a 30 

number of parties and it does set a number of precedents which I do not 

think the neighbourhood or the community is ready for or aware of at 

all. 

 

 I think in the interests of time I will move to a conclusion so that we’ve 35 

got some time for a street view here because of that just then sets the 

scene a little bit more.  What I want to demonstrate from there is the 

impact that Commercial Core doubling would have on that profile and 

streetscape.   

 40 

 So to conclude, on behalf of Merivale residents, I oppose this collective 

of submissions that seek a rezoning from Residential L1 to Commercial 

Core within the specific area of map 31.  I believe this proposal will 

adversely affect the residential environment, which is exactly what the 

Commercial chapter aims not to do.  It will further exacerbate traffic 45 

congestion which is a very significant problem in the area at the 
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moment.  There are limitations of expansion.  It will also compromise 

pedestrian safety due to the absence of safe loading zones and 

sufficient parking availability.   

 

 This area in particular that they want to commercially develop has an 5 

intense stream of schoolchildren twice a day.  Apart from that you’ve 

got elderly trying to access medical facilities.  They then want to really 

beef that up.  In effect it would be like downtown Queen Street.  I just 

don’t think that’s safe or appropriate for the area. 

 10 

 The relief sought is significant gain for effectively a couple of private 

entities.  This is Working Style Properties and Dayon.  It doesn’t 

necessarily complement the residential setting and clearly undermines 

the interest and momentum of central city rebuild where these 

businesses’ activities would be ideally located.  It doesn’t come with 15 

the support of a majority of existing businesses that are already 

operating there.  They are able to operate without any constraints both 

now and in the future. 

 

 So it does not seem fair that longstanding residential properties would 20 

be significantly compromised on peace and privacy particularly by 

commercial businesses dominating their living environment.  I think 

going to Commercial Core it will be nothing short of dominating by the 

businesses.  I support the City Council’s Replacement Plan for this 

specific area to be rezoned from Residential L1 to Medium Density 25 

Residential.  Medium Density Residential zoning is most appropriate 

for suburban development and provides adequately for business 

activities to co-exist.  Medium Density Residential protects existing 

residences adequately in terms of adjoining developments, particularly 

in terms of a built scale, setbacks, the recession planes and it is in a 30 

more effective manner. 

 

  [10.30 am] 

 

 In the context of Merivale, medium density residential zoning will 35 

support an overriding planning objective and that is finding the 

balance. 

 

 Could we bring up the Google street view please?  So if we look at the 

streetscape at the moment, I would say Working Style is in harmony 40 

with the surroundings and that is fine.  The concern that I have and 

others have, if we come back to Working Style and head up the street 

to the left, so you have got Working Style there, we come along to the 

green place next door and in fact there is a good example right there, so 

if you think of Māori Hill in Dunedin, Kelburn in Wellington, Parnell 45 
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in Auckland, it is an upmarket context and that is how it appears at the 

moment.  

 

 If you were to ratify the decision to change to Commercial Core, that 

would be a huge incentive for example, the owners of that little villa, to 5 

easily lift that up and to expand a high percentage of that property area 

displacing the amount of car parks at the moment and any treescape as 

well, and again, this is a residential suburban setting here. 

 

 If we could just head to the right and down the street would be good, 10 

and we are just passing some of these things here.  One thing I would 

like to point out as well, the submissions on behalf of Working Style 

have claimed Working Style was a language school for some time, that 

is totally incorrect, from 2008 to 2011 and at the time Working Style 

took over, that was a residential dwelling.  The car park that Working 15 

Style have now was swings and a slide for children, and it was 

harmonious with the area, so I believe that is more than an inaccuracy 

that that has not been put in there, it skews the context I think. 

 

 So if we look at Elm Tree House there, that is now going to a medical 20 

centre, they have got more than adequate provision, they have had the 

support and sign off and there is no need to change it. 

 

 The other businesses as we go along are a mix of small, fitting in 

character sort of bungalows et cetera.  Now again, if these people had 25 

the opportunity to go Commercial Core, they would also consider 

taking out those trees, lifting that villa off and you could have 

something of quite a scale. 

 

 If we can just swing across the road please.  That effectively sets the 30 

opportunity that you could allow them to do.  The little villa goes and it 

is replaced very quickly with something like that on the other side of 

the road. 

 

 Now that is a corridor, it is a very hard corridor in a suburban area.  35 

You can see the lines on the street, there is no parking, there are 

cycleways et cetera, et cetera.  I just see conflict coming in a number of 

areas in terms of traffic congestion and safety.  And I will remind you 

that that particular corridor is a major artery for school children, 

pedestrians.   40 

 

 The street we are looking at just down there, Leinster Road, has a 

primary school, so that is one of the major ingress and egresses to 

access that school. 

 45 
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 So as much as the case has been forward that it is an efficient way to do 

some planning, I just do not think it is appropriate for the area at all. 

 

 The other issue we have got, if we could go to the aerial view please, 

and if we can head down this way towards town, thank you, along and 5 

along and along.  Okay, just back a little please, okay and just a little 

bit more. 

 

 So there is the Commercial Core existing of Merivale at the moment.  

You will note, off to the left of the Merivale Mall there is a large car 10 

park which is a huge gap between the residential dwellings around it.  

If we go across the road on Papanui Road there, you will see in the 

back of the commercial activities, that there are open car parks as well. 

 

 If we could just go further north up the street please.  Now we are 15 

starting to see some more commercial activity, some car parks et 

cetera, if we keep going a little bit, and if we have got Papanui Road, 

that’s it, those two blocks there are proposed to go to Commercial 

Core.  If you could just magnify that please.  

 20 

 You have got an entirely different profile in terms of the residential 

boundaries, ie, for example, my house is number 90 Murray Place, it is 

1.3 metres from the boundary of Working Style.  Working Style is one 

metre from their boundary. 

 25 

  [10.35 am] 

 

 These are both tall buildings and there is absolutely nowhere to build 

that would be harmonious at all, so it is quite a different profile to what 

exists with the current Commercial Core, and this is where it will 30 

largely and negatively impact the residential dwellings. 

 

 Another key consideration and this relates to Commercial Core, and the 

scale they are allowed, that is the north-western quadrant of Merivale 

so I would expect a large degree of the housing off to the right there, 35 

high value, single housing, will be affected in terms of the sunscape 

and others, so I see no sense in this at all. 

 

 The fact that it has gone from Commercial Fringe to Commercial Core 

is quite alarming considering what works for businesses at the moment 40 

and it will run the risk of destroying the character and the heritage of 

what is a particularly good suburb. 

 

 We are losing treescape, and if we look at the City Council, they are 

desperate to retain the element that used to be the Garden City. 45 
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 Thank you. 

 

SJH:   Thank you.  Ms Dawson? 

 

MS DAWSON:   No questions, but thank you very much for explaining all 5 

that. 

 

MR HUGHES:   Thank you. 

 

SJH:   Ms Huria? 10 

 

MS HURIA:   No, thank you, sir. 

 

SJH:   Judge? 

 15 

JUDGE HASSAN:   Mr Hughes, just keeping our eye on that photo, I wonder 

if you could just, with the expert guidance of the secretariat, could you 

actually go higher in the sky if you what I mean, so I can see more, yes, 

just a little bit higher.  Thank you. 

 20 

MR HUGHES:   So you know this area well - - - 

 

JUDGE HASSAN:   Sorry, if you could just answer my questions, so I just 

understand your submission a little bit more. 

 25 

 So Murray Place is the L-shaped street there? 

 

MR HUGHES:   Correct. 

 

JUDGE HASSAN:   And just this side of it, is, is that the McDougall to this side? 30 

 

MR HUGHES:   Sorry. 

 

JUDGE HASSAN:   It is going further towards town, is McDougall the next 

one along? 35 

 

MR HUGHES:   That is correct. 

 

JUDGE HASSAN:   And then Mansfield? 

 40 

MR HUGHES:   Correct. 

 

JUDGE HASSAN:   So where is the corner pub? 

 

MR HUGHES:   It is on Mansfield. 45 
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JUDGE HASSAN:   Okay. 

 

MR HUGHES:   And Dayeon Properties are looking at the corner site of 

McDougall which stretches into McDougall, Working Style are looking 

at the corner site of Murray Place. 5 

 

 Now if they were to go Commercial Core - - - 

 

JUDGE HASSAN:   You answered my question and I have another question 

for you.  It is fair to say, isn’t it, that along that stretch from Mansfield 10 

through to Innes - - - 

 

MR HUGHES:   Correct. 

 

JUDGE HASSAN:   - - - there is a reasonably busy environment for cars and 15 

traffic? 

 

MR HUGHES:   To be honest John, it is like a bowling alley - - - 

 

JUDGE HASSAN:   Sorry, just answer - - - 20 

 

SJH:   Just pause a moment.  You will address the Deputy Chairman properly. 

 

MR HUGHES:   Sorry, your Honour. 

 25 

SJH:   Now answer the question please. 

 

JUDGE HASSAN:   I just wonder whether in fact given that environment, you 

could really realistically have residential renewal along that stretch.  

You mentioned the amenities of Murray Place, but those amenities as 30 

we come closer to Papanui Road, end up being quite compromised, 

don’t they, in terms of the business of that street? 

 

MR HUGHES:   They do and this decision to go Commercial Core, I think 

takes it too far.  The medium residential is suitable for all of the 35 

existing businesses at the moment.  The only one that appears to be 

displaced is Working Style, like a High Street retailer. 

 

JUDGE HASSAN:   Okay.  Thanks very much. 

 40 

SJH:   Dr Mitchell. 

 

DR MITCHELL:   I have got no questions, thank you, sir. 

 

SJH:   Mr Hughes I might, I am relying on memory which is not the best and 45 

we have heard an awful lot of submissions, and I cannot bring up the 
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transcript of residential immediately in front of me unfortunately, but I 

have a recollection that it may have been you, it may have been 

someone else, I might be getting it mixed up, that said if we did rezone 

this, you wanted your place rezoned the same. 

 5 

MR HUGHES:   No, I said, without conceding my case, and it was more the 

fact Sir John, that we would be ring fenced by commercial activities, 

that they would have to recognise the impact or the rights of our 

property. 

 10 

SJH:   So in what sense did you seek, if this was approved, to have that ring 

fencing carried out, your property rights, what were you actually asking 

for because as I say, I do not have the transcript in front of me. 

 

MR HUGHES:   What I was doing, was opposing (ph. 4.51) exactly that 15 

activity but I was highlighting to the degree that our particular property 

would be seriously compromised by three boundaries and close 

boundaries as well, so I just asked that should the decision not be, or go 

against my view, that there is recognition of the impact through one 

means or another.  I am clearly opposing the Commercial Core 20 

rezoning. 

 

  [10.40 am] 

 

SJH:   All right.  Well what means do you mean then? 25 

 

MR HUGHES:   Sorry? 

 

SJH:   What means are you talking about? 

 30 

MR HUGHES:   In terms of the? 

 

SJH:   Well you said, if we approve it - - - 

 

MR HUGHES:   Yes. 35 

 

SJH:   - - - we should recognise your residential character by some means or 

another - - - 

 

MR HUGHES:   I don’t – well I disagree with the statement that the interfacing 40 

are adequately provided for because in the setting of that area there I 

don’t think it will work with the recession planes and setbacks without 

significant compromise on our residential property and others.  And 

that’s where I outlined the difference in commercial core setbacks with 

those carparks and everything else.  This is quite different. 45 
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SJH:   I understand all of that and I am struggling to understand what you’re 

actually meaning.  You said, if it is approved you want some 

recognition of your property by some means or another.  I just want to 

understand what means - - - 

 5 

MR HUGHES:   Okay. 

 

SJH:   - - - you are specifically talking about. 

 

MR HUGHES:   I am searching for a mechanism or an instrument in the rules, 10 

some of which I don’t understand, Sir John, that at least has the context 

of what could be one or two stranded properties that are anomalies.  

The standard rules I don’t think will address that as they are.  And this 

is why I’m keen on Medium Density Residential because it does look at 

a suburban context and then reflects how the businesses impact with 15 

the existing residences. 

 

SJH:   But you have no specific means you want to suggest to us? 

 

MR HUGHES:   Not to my knowledge. I’m just highlighting the impact that 20 

could happen should that decision be made and I’m genuinely 

concerned of what will be detrimental on our property. 

 

SJH:   I can understand that.  Okay.   

 25 

MR HUGHES:   Thank you. 

 

JUDGE HASSAN:   Mr Hughes I probably didn’t characterise my question 

properly to you.  When I referred to that pub down the road - - - 

 30 

MR HUGHES:   Yes. 

 

JUDGE HASSAN:   - - - I’m thinking about the effects of a pub on the 

neighbours, for instance.   

 35 

MR HUGHES:   Yes. 

 

JUDGE HASSAN:   Were this to be rezoned Commercial, are there any 

specific types of commercial use that you think are incompatible with 

your enjoyment of a residential dwelling in terms of issues of noise and 40 

traffic - - - 

 

MR HUGHES:   Well it is a particular - - - 

 

JUDGE HASSAN:   - - - or other issues of that kind? 45 
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MR HUGHES:   Yes.  It is a, particularly the likes of the bars, the massage 

parlours, et cetera, and we have had experiences with breaches of 

alcohol ban which is like living next to a pub, so that is exactly what 

we would have issues with.  But I think Medium Density has more of a 

handle and balance on the scope of commercial activities. 5 

 

JUDGE HASSAN:   Yes, yes I understand your case for Medium Density, but 

I’m just asking if, they’ve given you the opportunity, were the Panel 

not to agree with that – and we haven’t made our mind up on this - - - 

 10 

MR HUGHES:   Yes. 

 

JUDGE HASSAN:   - - - are there any types of activity of a commercial nature 

such as above or other thing that you would say, actually I couldn’t live 

with one of those? 15 

 

MR HUGHES:   In particular a problem has related just to retail.  This is 

retailers that want to operate seven days and seven nights a week, 

public holidays.  There is Sundays in the residential settings where 

you’d like to relax and mow the lawns but then you have a drive-on of 20 

all these cars coming on a Saturday and a Sunday.  So retail is a 

particular problem because we’d like – as we know there’s significant 

traffic issues – to have the weekend as relief would be okay. 

 

 Now medical facilities or five day a week, nine to five, I think that 25 

works in fine and that represents 90 percent of existing businesses 

there.   

 

JUDGE HASSAN:   Thank you. 

 30 

SJH:   Thank you Mr Hughes. 

 

MR HUGHES:   Thank you very much. 

 

<MR HUGHES WITHDREW [10.44 am] 35 

 

SJH:   Mr Seaford? 
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<MR SEAFORD [10.44 am] 
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MR SEAFORD:   Thank you sir. 

 

SJH:   Now again, we heard you on Residential, Mr Seaford, didn’t we? 

 

MR SEAFORD:   Thank you sir.  Good morning sir and greetings to your 5 

colleagues on the Panel.  Thanks very much for the opportunity to be 

here again today.  As you say, sir, I presented to you in April and I am 

aware that my neighbour came and spoke to you a week or so ago.  So 

given that, I know that you understand our situation, (I’m sorry, I’ve 

got a cold), and that you understand our concerns and our viewpoint.   10 

 

 I don’t want to repeat the points that were given to you in April but 

what I would like to do, sir, is just go very quickly through what I think 

are the key facts just to point these out to you or remind you of them, 

and I am hopeful that they may help you in the decision making that 15 

you have to do. 

 

SJH:   Thank you. 

 

MR SEAFORD:   Sir I’ve got a handout here with some bullet points under it 20 

that may be useful for you and your colleagues. 

 

SJH:   It will be, thank you. 

 

  [10.45 am] 25 

 

MR SEAFORD:   Thank you.  I’ll just read through these quickly if that’s 

okay.  So all of the land that we’re talking about today is to the best of 

my knowledge currently zoned Residential and has been for a 

considerable period of time.   30 

 

 Because three shops and a small car park already occupy 203, 205 and 

207 Fendalton Road we, that’s my family and I, support a change in 

zoning of this land from Residential to Commercial Local.   

 35 

 In 2012 a resource consent process confirmed that 197 and 201 

Fendalton Road would remain as Residential sections.  The zoning 

change that we are talking about today is just proposed only.  The 

Council have indicated in front of you that they wish for 201 and 197 

Fendalton Road to remain as Residential sections.  The owners of the 40 

land, that’s 197 and 201 Fendalton Road, Luneys, they believe that land 

is better suited to Commercial Local zoning.  This is just their opinion 

and there is no evidence to actually support their position.  If the zoning 

is changed from Residential to Commercial Local then some form of 

large commercial development will be built.  If that happens then our 45 

quality of life will be damaged and in particular there will be an impact 
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on our daughter, whose bedroom faces or looks over, the potential 

development. 

 

 So in her evidence for Luneys, Ms Hart, who is a planner I think, who 

appeared for them a week or so ago, acknowledged that some form of 5 

restaurant or a café or a bar could potentially be built there on the site.  

She also acknowledged that the way that the land is used could be 

different from the way that Luneys are currently proposing.  She also 

acknowledged that the land could be sold by Luneys in the future and 

someone else who is a purchaser may have different development 10 

intentions than Luneys have currently stated. 

 

 So in her evidence I notice that she did not attempt to refute the fact or 

the possibility that the potential development could contribute to traffic 

congestion and again she didn’t refute the possibility that the 15 

development could result in traffic dangers to pedestrians.  In her 

evidence Ms Hart said that a residential development would potentially 

cover more of the site than a commercial development.  I am happy 

with that and my family are happy with that if that was to be the case. 

 20 

 In her evidence Ms Hart seemed a bit unsure about how many of the 

homes that surround the site are two storeyed.  Well, all of the homes 

that are immediately adjacent to that site are two storeyed and that 

means that all of those homes would be looking down on that 

development and the car park. 25 

 

 Luneys have not met once with any of the neighbours to discuss their 

intentions in relation to the zoning change.  So what I have done over 

the last few weeks is I’ve gone and spoken to the neighbours who 

surround the site and explained to them what’s happening and asked 30 

their opinion on that.   

 

 So the neighbours at 186, 191, 192, 196 Fendalton Road, 134b and 

132a Clyde Road have said to me that they would prefer if the sections 

remained residentially zoned.  So 189 Fendalton Road and 134a Clyde 35 

Road the houses are currently empty for earthquake repairs and I just 

haven’t been able to contact the owners although I have tried. 

 

 So just, nearly finished. So it’s completely feasible to establish 

residential housing on this site.  It doesn’t have to be commercial.  This 40 

is what was the case in the past and is applicable to the rest of 

Fendalton Road and Memorial Avenue as well.  If we kept these 

sections Residential, Luneys are not disadvantaged.  They still have a 

number of options that they can take.  Thank you for listening to me. 

 45 

SJH:   Thank you.  I’ll see if there are any questions.  Ms Dawson? 
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MS DAWSON:   No questions, thank you Mr Seaford. 

 

SJH:   Ms Huria? 

 5 

MS HURIA:   No thank you. 

 

SJH:   Judge? 

 

JUDGE HASSAN:   Mr Seaford could you go to your photographs? 10 

 

MR SEAFORD:   Sorry sir, I did send some photographs. 

 

JUDGE HASSAN:   No, no, could you, have you got them in front of you? 

 15 

MR SEAFORD:   No I haven’t sir. 

 

JUDGE HASSAN:   Okay, probably don’t need them.  Looking at the 

overhead photo you can see on the screen here where your property is 

marked and your upstairs windows - - - 20 

 

MR SEAFORD:   Yes sir. 

 

JUDGE HASSAN:   - - - are bedroom windows, are they? 

 25 

  [10.50 am] 

 

MR SEAFORD:   Yes, so, sir, on the western side is our daughter’s bedroom.  

There is two bedrooms upstairs and a bathroom that overlook that site 

but one of the bedrooms, the front bedroom, doesn’t have windows that 30 

overlook the site, it is just the bathroom and my daughter’s bedroom 

overlook the site. 

 

JUDGE HASSAN:   Okay. 

 35 

MR SEAFORD:   So they both overlook the driveway, if that helps, our 

driveway, so they face west. 

 

JUDGE HASSAN:   Yes, and that driveway we see presumably there are no 

rights to that driveway to the vacant property we are talking about? 40 

 

MR SEAFORD:   So I think, sir, so our driveway is our own but the driveway 

next to us that leads down to 193A Fendalton Road, as I understand it, 

that is actually a shared driveway to the back section. 

 45 

JUDGE HASSAN:   Yes. 
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MR SEAFORD:   Yes, that is my understanding. 

 

JUDGE HASSAN:   So does it share it with the property adjacent that is 

vacant? 5 

 

MR SEAFORD:   No, so 193A Fendalton Road is the property that is directly 

behind ours, they have quite a large two storey place, so their driveway 

is a shared driveway with 197 Fendalton Road, the empty section if that 

makes sense. 10 

 

SJH:   What is shown there as 195 was actually 195 and 197, it was two 

sections previously? 

 

MR SEAFORD:   I am not sure, sir, about, yes, what they did in terms of 15 

rejigging it so hopefully I am making sense. 

 

JUDGE HASSAN:   Yes, that is okay.  So just looking, and I think what you 

are saying just to clarify it for me, if that site was redeveloped as 

Residential there is a reasonable chance it would be Multiunit 20 

Residential and you are telling us you don’t have a problem with that 

option? 

 

MR SEAFORD:   I don’t personally, sir, and my family doesn’t but obviously I 

can’t speak for the other neighbours that surround the site. 25 

 

JUDGE HASSAN:   But you would certainly prefer that to Commercial? 

 

MR SEAFORD:   Yes, sir.  We believe that it just fits in with, you know, the 

family feel of that neighbourhood. 30 

 

JUDGE HASSAN:   Thank you.  Thank you, sir. 

 

SJH:   Dr Mitchell? 

 35 

DR MITCHELL:   No, I have got no questions, sir. 

 

SJH:   Thank you very much with, Mr Seaford.   

 

MR SEAFORD:   Thank you for your time. 40 

 

<MR SEAFORD WITHDREW [10.52 am] 

 

SJH:   Ms Cook, Akaroa Civic Trust.  Welcome back. 

45 



 Page 1675 

  

Ch15 & 16: Commercial (Part) and Industrial (Part) Commenced 11.05.15 

<MS COOK [10.52 am] 
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MS COOK:   Thank you, sir, and thank you Panel.  The written material that 

you have, I have just attempted to set out the matters in our submission 

that have been supported by the Council in its evidence and also the 

outstanding matters for the Trust, just to assist you. 

 5 

 So the first page is setting out those matters that the Council has 

supported and my only comment in relation to that is that rule 15.8.1 

we would prefer for that to read “any adjacent activity” rather than just 

“adjacent residential activity” because the town centre zone at Akaroa 

is very much a mixed use zone and it contains a great number of 10 

historic buildings or other character buildings.  So those adjacent 

activities may be guest accommodation, bed and breakfast operations 

or courtyard cafés et cetera and I just note that that is supported by the 

policies in the plan. 

 15 

 So the outstanding matters are building height and the deferral of 

decisions in relation to the heritage provisions.  So into building height 

the Trust submits that buildings which exceed the height standard 

7.5 metres should be a non-complying activity in Akaroa.  While it may 

be correct that this is more restrictive than the current discretionary 20 

status in the Banks Peninsula Plan, and I believe this is actually 

unclear, but in any case the current rules came about as a result of 

decisions on variation 1 in 2006 and were possibly an unintended 

consequence of that decision.  The Environment Court had fully 

considered the matter of building height in 2002 and supported non-25 

complying status for buildings over 7.5 metres.   

 

 I can supply you with a full copy of that decision if you would like? 

 

SJH:   Yes, that would be useful, thank you.   30 

 

MS COOK:   And I also have, just for your information, a copy of the Akaroa 

Historic Area Assessment too. 

 

  [10.55 am] 35 

 

SJH:   So the case is just legal authority but the other one should be exhibit – 

this one is exhibit 23 for the Historic Area Assessment. 

 

EXHIBIT #23 – HISTORIC AREA ASSESSMENT UNDER S23 40 

CRITERIA 

 

MS COOK:   Just really for your information, sir. 

 

SJH:   We will get copies run off later. 45 
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MS COOK:   I wasn’t sure whether I could offer you additional information or 

not.   

 

 So because the Council had also resolved in 2004, that is the Banks 

Peninsula Council, to investigate a variation to the plan to better 5 

recognise the Akaroa Historic Area there was an expectation that the 

height status could be reviewed as part of that process and that process 

was well underway in 2010, and I don’t need to go into why that was 

overtaken by other more important issues for the Council. 

 10 

 So Mr Stevenson says that non-complying status would signal that any 

breach is inappropriate but the Trust submits that controlling the scale 

of buildings and in particular their height is crucial to maintaining 

Akaroa’s character and that any breach, other than those allowed for 

under the height definition – and I think there is some exemptions there 15 

for minor breaches including church spires have been added in there -

so any other breaches are very likely to be inappropriate in the town 

centre of Akaroa and it is better that the plan is explicit about this, 

remembering that any new building work requires a consent in any case 

as a restricted discretionary activity. 20 

 

 So in our view discretionary status would signal that even a major 

breach is contemplated by the plan but non-complying status provides 

for a breach of the height limit to be considered where there are 

exceptional circumstances and we think that is the appropriate regime 25 

for Akaroa.   

 

 On the question of deferral of decisions, and we have already talked to 

you about this in relation to the Residential Conservation zone, both 

those zones come under the Akaroa Historic Area or most of it and I 30 

think they are quite or very closely linked in Akaroa, those two zones 

and that historic overlay.  So much of the Trust’s evidence is focused 

on the background to the current planning regime in Akaroa and up 

until we got to where we are and what has worked and what hasn’t and 

it is intended to highlight the intentions behind the provisions of the 35 

district plan and the identified deficiencies.  And the most important of 

these is the lack of comprehensive policies and provisions for the 

Akaroa Historic Area because that was registered well after the plan 

was notified and therefore the current policies and assessment matters 

do not really have a strong heritage focus. 40 

 

 So the statements in the Trust’s evidence that were referred to in the 

rebuttal evidence of Mr Stevenson were intended to highlight the 

deficiencies and in particular the lack of recognition of the important 

historic heritage of Akaroa, so they were not actually specific requests 45 

for changes.  And I have just set out there the statements that 
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Mr Stevenson had made in his rebuttal evidence to suggest that some of 

our concerns were actually met through the current proposals.  We 

actually consider that they are not because there is nothing that is 

looking outward at adjacent heritage or the overall heritage character of 

the town and that the discretion, and particularly very important 5 

discretion that the current provisions give over bulk and scale and 

design and location have been lost in translation of the current Banks 

Peninsula provisions to what we have proposed now. 

 

 So I don’t believe that the Akaroa design guidelines will give discretion 10 

to require a building to be smaller or differently located if it conforms 

with the built form standards.  They can only tweak the design to 

mitigate those things.  That was the situation that was in place before 

the current provisions that came in as a result of the decisions on the 

plan in 2001.  15 

 

 So the Trust accepts that the Council may have made a genuine attempt 

to rollover the existing provisions but that a lack of understanding of 

the background to these and the implications of the changes means we 

are seeing a fundamental change.  And if they were to become 20 

operative before heritage matters can be fully considered and in 

particular the Akaroa Historic Area, we think they would be operating 

in the absence of crucial heritage policies and provisions. 

 

  [11.00 am] 25 

 

 So we submit there is no urgency, really, for Akaroa to have those 

provisions in place and we prefer to see a more comprehensive 

consideration of that. 

 30 

 I mean, the Trust actually did not make a comprehensive submission 

for Stage 1, it was believed that these matters were all going to be fully 

addressed in Stage 2 and we really would welcome the opportunity to 

address that further for the sake of Akaroa. 

 35 

 And just to conclude, I hope you are all familiar with Akaroa and if not 

I certainly invite you to visit and I was just wondering if I can offer you 

to help, some copies of the Civic Trust’s Historic Walk booklet. 

 

SJH:   Thank you. 40 

 

MS COOK:   Yes, do come and visit even if you have been before, come again. 

 

SJH:   Yes, Ms Dawson, a question. 

 45 
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MS DAWSON:   One question please Ms Cook, can you just confirm that all 

of the commercial Banks Peninsula zone in Akaroa is within the 

heritage area? 

 

MS COOK:   Yes, it is. 5 

 

MS DAWSON:   Yes, so a complete overlap as there is with the residential? 

 

MS COOK:   The boundaries do not exactly coincide, but they are very close. 

 10 

MS DAWSON:   Yes, but for the commercial, it is all within - - - 

 

MS COOK:   It is all within the Akaroa zone (Ph 1.40). 

 

MS DAWSON:   Thank you very much. 15 

 

SJH:   Ms Huria. 

 

MS HURIA:   Just a point of clarification thanks, but I think you might have 

already answered it, it was in relation to your comment in para 15 20 

around the clause that refers only to onsite heritage that is inward, not 

outward looking.  And so the point, just for confirmation that you are 

making there, is that it is not looking at adjacent buildings or the sort of 

tone or historical nature of that area?   

 25 

MS COOK:   No, no, it is referring to the - - - 

 

MS HURIA:   Just the board. 

 

MS COOK:   - - - from reading to the heritage or the values within the site that 30 

the application relates to, not beyond that. 

 

MS HURIA:   Thank you.  That is all, thank you, sir. 

 

SJH:   Judge. 35 

 

JUDGE HASSAN:   Ms Cook, just a couple of things.  In paragraph 8 of your 

original submission and you made the same point orally, you said I 

think something to the same effect, that discretionary activity status 

would signal that even a major breach is contemplated by the plan, do 40 

you remember saying that? 

 

MS COOK:   Mm. 

 

JUDGE HASSAN:   If I was to say to you, well actually, that is not quite right, 45 

that discretionary activity status, you look at it on its merits with 
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reference to a whole range of matters and in particular, what the plan 

says about the activity, do you understand? 

 

MS COOK:   Yes, yes. 

 5 

JUDGE HASSAN:   And so you are aware of that, because I just want to get an 

appreciation of that first, you are aware that that is the legal position, 

and it does not signal that you are going to get consent, it puts you in a 

trap where it is on its merits based on a range of matters that are looked 

at, particularly looking at what the plan says about things.  10 

 

MS COOK:   Yes, (INDISTINCT 3.21) it was really based on the experience, 

a lot of experience we have had, with various consent applications in 

Akaroa and the arguments that have been put forward and the decisions 

that have been made in relation to those, and that always seems to be 15 

the argument that is put forward by applicants, is that this is something 

that is clearly contemplated by the plan. 

 

JUDGE HASSAN:   And of course, applicants can sometimes get away with 

more there if the plan is not very clear about what the values are.  But if 20 

it is clear about what the values are then perhaps you have a greater 

comfort with it, would you? 

 

MS COOK:   It would still be our view that the non-complying status for 

height, it signals that in exceptional circumstances maybe but otherwise 25 

it is generally not something that should be contemplated. 

 

JUDGE HASSAN:   See even that understanding, if I was to say to you that 

what really happens with non-complying, is you look at the plan and 

you look at whether or not it is contrary to the objectives and policies 30 

of it and look at the effects, and people can sometimes argue their way 

through that, again if the plan is not very clear about its objectives and 

policies, so I wonder again, whether in fact the important thing for us is 

to focus on those objectives and policies and the criteria, do you think? 

 35 

MS COOK:   Well I would be concerned that they are not sufficient at the 

moment to - - - 

 

JUDGE HASSAN:   And just looking at that issue,- - - 

 40 

MS COOK:   - - - address that for Akaroa. 

 

JUDGE HASSAN:   - - - the design guide for Akaroa is pretty prescriptive 

compared to other design guides in the plan? 

 45 

MS COOK:   It is pretty wordy. 
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JUDGE HASSAN:   Okay, but you have got no specific suggestions now as to 

how it would change? 

 

MS COOK:   We will be submitting on those design guidelines - - - 5 

 

JUDGE HASSAN:   In due course. 

 

MS COOK:   in a later stage when - - -  

 10 

  [11.05 am] 

 

JUDGE HASSAN:   And your concern is in the meantime you are worried 

about what might happen? 

 15 

MS COOK:   Yes.  And my concern is that past experience has shown that that 

– as I said, those design guidelines only enable the tweaking of design, 

where they say paint it a recessive colour or change this gable, it does 

not really enable the Council to say which they can do at the moment 

that actually we think this building should be smaller.  20 

 

JUDGE HASSAN:   Mm, but of course as discretionary activity they can.  But 

anyway, thank you very much. 

 

MS COOK:   Thank you. 25 

 

SJH:   Dr Mitchell? 

 

DR MITCHELL:   Thank you, sir, just a couple of questions please, Ms Cook. 

 30 

 The Trust as I understand it is purely an advocacy group as opposed to 

an owner of heritage buildings.  Is that right, or does it own the 

property? 

 

MS COOK:   No, it does not own property, no. 35 

 

DR MITCHELL:   And that would seem to me that the heritage buildings rely 

on, for the large part, (A)  on the protection the plan can give them but 

also on the approach that the owners of the buildings take to their 

maintenance and upkeep and so on and so forth. 40 

 

 How would you describe, in a general sense at least, the attitude of the 

business community in Akaroa where they own heritage buildings, to 

their maintenance and upkeep.  Is that something they do willingly and 

recognise the value of? 45 
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MS COOK:   Yes, I think I did touch on that in the evidence. 

 

DR MITCHELL:   I just want it to be clear. 

 

MS COOK:   Yes, there are some very dedicated owners for which we are very 5 

grateful and have been for many, many years and there is an increasing 

interest in really faithful restoration of our very oldest buildings too, by 

the owners. 

 

DR MITCHELL:   Thank you, Ms Cook, thank you, sir. 10 

 

SJH:   Thank you very much Ms Cook. 

 

<MS COOK WITHDREW [11.06 am] 

 15 

SJH:   Ms Williams.  I think we saw you before at residential too. 
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<MS WILLIAMS [11.06 am] 
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MS WILLIAMS:   We have met before, and thank you for seeing me again. 

 

SJH:   And we understand your concerns, you can just add anything you wish 

to tell us.  

 5 

MS WILLIAMS:   I have no concerns, I am just excited about the prospect of it 

changing from a residential to commercial. 

 

 The submission, I am here on behalf of Heather as well who is number 

387, she was unable to attend today. 10 

 

 I just wanted to reiterate how we feel about the potential to rezone from 

residential to commercial and how that would we think help the area. 

Do you have – you know the area we are specifically talking – so the 

area is opposite the petrol station, we would love it if we could have it 15 

changed to commercial because any appeal that it has had in the past 

has been lost due to that service station across the road.  It operates 

24/7, it is a really viable business but with it being successful the lights 

and music throughout the night play on the forecourt, and it really does 

disadvantage it as a residential dwelling.   20 

 

 Number 4 is the one on the corner of Cranford Street and Edgeware 

Road and that is the one that the McMurdos run their computer 

business out of, Computers on Cranford Street and then number 6 is 

three flats owned by John Hendricks (Ph 4.35) and then I own the one 25 

at number 8 and all three of them are directly opposite on the - - - 

 

SJH:   And is the motel the next one along. 

 

MS WILLIAMS:   Yes, there is a motel there.  The guys from the Council, 30 

Michael Stevenson and Scott Blair both said that they do not have any 

concern.  Scott says that he has no concern from a residential 

perspective if these properties were to be rezoned to commercial. 

 

 Mark Stevenson goes into little bit more information around the – it 35 

would ensure that the site remains and reads as part of the commercial 

zone and appropriately recognises the existing activity on the sites and 

that it would avoid the creation of potential reverse sensitivity effects in 

the future. 

 40 

 He says it is not inconsistent with the Central City Recovery Plan. 

 

 He says the proposed rezoning is therefore considered to be consistent 

to a commercial zone and that he agrees that rezoning the property to 

Commercial Core is appropriate as it recognises the existing use of the 45 

properties for commercial activities and recognises that the amenity 
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values expected by Residential zoned property is probably unlikely to 

be realised given the nature of what’s going on there already. 

 

  [11.10 am] 

 5 

 Rezoning the site to Commercial Core is appropriate as it recognises 

the contribution to the intersection as a focal point at the entrance into 

the Commercial zone.   

 

 I think I said to you before that I live in the area.  I’m really looking 10 

forward to Edgeware being developed and it becoming a more vibrant 

and nice village to work out of.  I would like to run a wee business out 

of my property.  I don’t want to take the building down, I want to 

refurbish it and put an art gallery in, and so I would actually like to 

maintain the look of it, which I think would be probably something that 15 

the residents around the place would appreciate.  But that’s really, I just 

wanted to come again and say to you that I’m still keen to do it. 

 

SJH:   Good, thank you.  Ms Dawson? 

 20 

MS DAWSON:   Thank you very much.  One question about the Edgeware 

master plan, or the suburban master plan I think, I’m not sure of the 

exact name.  You’re familiar with that plan? 

 

MS WILLIAMS:   Yes, I have read it, yes. 25 

 

MS DAWSON:   Yes, so what does it say about this corner? 

 

MS WILLIAMS:   Well I more looked at what it said about what it was 

wanting to do primarily in the area, and what it wanted to create for the 30 

area and how it wanted to continue to keep it as a hub, and I do think 

that that corner would, by becoming Commercial there, it would 

actually help to ring that village core centre.   

 

 I think that the actual zoning change will actually help to give the 35 

centre a real entranceway from that point as far as, so I saw that the 

Plan itself, while it wasn’t within the Plan, that this would fit within the 

Plan as its concept was designed. 

 

MS DAWSON:   Yes, it reinforces the fundamentals of that Plan. 40 

 

MS WILLIAMS:   I think so, sorry, yes I think it does.  At the moment as said 

there are already some commercial operations happening there.  This 

service station, obviously it’s a successful business, it’s not particularly 

cottage industry or anything like that and it just you know, does what it 45 

does.  The houses that are there at the moment they are rented, my 
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house is rented.  The houses next door to mine, they are rented but I 

know that the residents are sort of, well you know it’s so busy here, if 

we had somewhere else to go we would go.  And hopefully as 

Christchurch redevelops there will be more places that are more 

desirable to live, and in saying that it would be good to be able to then 5 

redevelop those into potential cottage businesses or things that would 

be good for that area.  I mean that’s what I want for it anyway. 

 

MS DAWSON:   Thank you very much. 

 10 

MS WILLIAMS:   Thank you. 

 

SJH:   Ms Huria? 

 

MS HURIA:   Just a quick question about where the red flag is for Cranford 15 

Street.  What’s across the road there? 

 

MS WILLIAMS:   So directly down from that? 

 

MS HURIA:   Yes. 20 

 

MS WILLIAMS:   That’s – at the moment there’s a – on the corner, I think it’s 

142 Sherborne Street is the number?  And it used to have a Harcourts 

business in there but the whole complex is housing.  It’s residential one 

up car parking underneath sort of apartments, but the one on the corner, 25 

sort of the corner part, that part there where the arrow is, that’s 

operating as a business at the moment.  Well it was always built as a, it 

was actually I think first of all built as a Harcourts to have a real estate 

agency in it. 

 30 

SJH:   It’s always been a business in there since it was built. 

 

MS WILLIAMS:   Yes it was, it looks like a business.  It’s a business looking 

building. 

 35 

MS HURIA:   And are those businesses, those two buildings directly below 

those as well?  14-  - - - 

 

MS WILLIAMS:   Those ones are not.  Those ones are sort of high density 

apartments. 40 

 

MS HURIA:   Okay. 

 

MS WILLIAMS:   And then across the road directly from the red balloon is 

where there’s the restaurant Corianders and there’s the New Zealand 45 

Post building and then the service station’s on the other side there then 
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the supermarket’s next to it along Edgeware a bit further and the good 

old Peter Timbs is sort of opposite the - - - 

 

  [11.15 am] 

 5 

SJH:   Just beside Dominos? 

 

MS WILLIAMS:   - - - Yes in there somewhere.   

 

MS HURIA:   Okay thank you. 10 

 

MS WILLIAMS:   You know that – yes. 

 

MS HURIA:   Yes. 

 15 

SJH:   Judge? 

 

JUDGE HASSAN:   No questions thanks, Mr Chairman. 

 

SJH:   Dr Mitchell? 20 

 

DR MITCHELL:   No questions thank you. 

 

SJH:   Thank you very much. 

 25 

MS WILLIAMS:   Thanks for letting me come. 

 

<MS WILLIAMS WITHDREW [11.15 am] 

 

SJH:   Mr Clay. 30 

 

MR CLAY:   Good morning sir, Judge Hassan and Panel members.  May it 

please the Panel, Mr Clay counsel for Heinz Watties appearing. 

 

 Sir I filed some submissions yesterday, I don’t know if the Panel has 35 

had a chance to look at those.  The case for Heinz Watties is supported 

by two witnesses or two statements of evidence.  One is from a 

Mr Snowdon, who is the agriculture manager of Heinz Watties who 

unfortunately is unavailable for today and there was correspondence 

with the secretariat about that and his appearance was excused.  I have 40 

converted his, or had his evidence converted into an affidavit sir, to 

present today for the record. 

 

SJH:   Thank you. 

 45 
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MR CLAY:   The other witness is Mr Clease, consultant planner, who is 

present.  So I propose to summarise the issue in submissions and 

perhaps take questions. 

 

SJH:   Thank you. 5 

 

MR CLAY:   So I will reference my submissions but obviously won’t read 

through them.  In terms of the key issues sir, these are set out from 

paragraph 6.  There is a settlement proposal between it looks the 

Council and Heinz Watties regarding the proposed rezoning of Heinz 10 

Watties’ site, the rural site and it is referred to in my submissions.  The 

proposal is to zone it Heavy Industrial and the settlement proposal is to 

defer that zoning, sir.   

 

 And in the meantime the existing Rural zone provisions and the new 15 

Rural zone provisions that are about to come in would apply, a policy 

rule framework has been agreed, and the outstanding matter is the 

duration, sir of the proposed deferred rezoning.   

 

 So the two key issues, sir, in my submission are the appropriateness of 20 

the deferred zoning and the issue as to the duration of the deferred 

zoning.  On the Heinz Watties side of that issue, Heinz Watties is 

proposing that the deferred zoning apply (ph 2.33) until Heinz Watties 

ceases using the land for what I’ve described as rural or at least non-

industrial activities, whereas the Council seeks the sunset clause, as it 25 

were, where the deferred zoning would expire of 30 March 2026.  So 

that’s the only issue in dispute between at least the Council and Heinz 

Watties. 

 

 If I could refer to my two key submissions grounds, the first one of 30 

course is about the proposed deferral of the rezoning and I am 

addressing paragraph 15 onwards.  The first point, sir, is the rural land 

is an essential part of Heinz Watties’ industrial operation in terms of 

their processing plant across Shands Road.  Under the proposed 

rezoning, that non-industrial activity would be a non-complying 35 

activity compared to the status quo of a permitted activity applying 

obviously under the current Rural zoning. 

 

 My submission, perhaps I anticipate questions, existing use rights are 

not the solution for Heinz Watties, and as I set out in paragraph 17 this 40 

activity was established some 40 years ago and to establish existing use 

rights one needs to establish that the use was lawfully established and 

the effects the same or similar in character as previously existed.   

 

 In my submission, given the lengthy history of this activity, if nothing 45 

else there would be significant or compliance costs in trying to gather 
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that evidence, and in terms of existing use rights, adjustments in the 

rural activities might discount existing use rights and indeed changes to 

the receiving environment I submit might result in the scale, character, 

intensity of the effects being seen differently from prior to the rule. 

 5 

 So resource consent is likely to be required for the ongoing use of the 

rural properties and perhaps picking up on Judge Hassan’s point 

previously, non-complying in my submission would be a difficult 

hurdle in this particular case given that obviously the objectives and 

policies are all directed at enabling industrial activities and disenabling 10 

those that were non-industrial activities. 

 

  [11.20 am] 

 

 I note in paragraph 19 there’s an outline development proposed.  The 15 

short point on the outline development plan, sir, is that presupposes an 

industrial use, for instance it requires collector road and storm water 

facilities and as such is inconsistent with and not required for Heinz 

Watties’ operations. 

 20 

 I submit, sir, that Heinz Watties’ position is relatively unique, in 

paragraph 20, so my submission there would be no floodgates or 

precedent issues with any deferred rezoning approved by the Panel.  

Essentially the rural aspect or the rural activities is an integral part of 

the overall industrial activity in my submission so isn’t consistent with 25 

the higher level provisions focusing on industrial activities.   

 

 I do note though at the foot of paragraph 20 in my submission that that 

analogy would not work or wouldn’t get us through as it were, should 

the zoning change to Industrial and an application be required for a 30 

non-industrial activity. 

 

 Paragraph 21, sir, is I think a key point here and that is, regardless of 

zoning there is actually no demand to use this land, from Heinz 

Watties, for industrial activities.  So in my submission there is no need 35 

to rezone it from a supply-demand perspective, which I submit is a key 

aspect of the higher level policies. 

 

 Now briefly dealing with the duration of the deferred zoning, from 

paragraph 24 onwards, sir the rationale for the deferred zoning is that 40 

the industrial zoning is incompatible with the need for Heinz Watties to 

use the land for industrial activities.  And as I see it that concept or 

rationale has been accepted by the Council.  However the proposed 

sunset clause has no connection with the time when Heinz Watties 

could change the use of its land and, I should pause there, as outlined in 45 

the introduction and in evidence, the position is that Heinz Watties 
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effectively has no choice but to use this land for the discharge of its 

wastewater because the Council’s municipal wastewater network 

cannot take currently - - - 

 

SJH:   And we heard a lot of evidence about that and areas with much more 5 

pressing needs than this. 

 

MR CLAY:   Right, yes sir, thank you. 

 

SJH:   But we support your position. 10 

 

MR CLAY:   Thank you sir.  And I deal with Mr Stevenson and Council 

planners’ concerns in terms of the sunset clause.  His concerns are that 

the deferred zoning expiration depends on Heinz Watties.  Over the 

page he is concerned about limiting the supply of land for industrial 15 

activities.  I make the point there again, sir, that rezoning the land will 

not result in industrial activities taking place, all that would do is 

impose compliance costs on Heinz Watties and there is in fact no 

demand for this land by Heinz Watties, the owner, to use it for 

industrial activities. 20 

 

 In terms of the duration, paragraph 27 applies sir.  In my submission 

Mr Stevenson’s concerns could be or are addressed by the fact that the 

Proposed Plan will be reviewed in 10 years’ time.  At that time the 

matter could be considered afresh.   25 

 

 Sir, to conclude on that point, the sunset clause in my submission is not 

appropriate and would not somehow in 2026 address the concerns that 

in my submission have been acknowledged and accepted by the 

Council in terms of the position today.   30 

 

SJH:   Thank you Mr Clay.  Before you call Mr Clease, just for the record then, 

we will record that we excuse Mr Snowdon from giving evidence but 

that his evidence has now been confirmed in affidavit form which you 

will file and form part of the evidence before it.  We’ve just heard the 35 

transcript.  I’ll just see if the Panel have questions before you call 

Mr Clease. 

 

JUDGE HASSAN:   Mr Clay I thought I’d just test this with you first before 

you call your evidence because there are some legal components to it.  I 40 

fully understand your submission on the problem of relying on existing 

use rights inherently difficult.  The concept of deferred zoning, in my 

mind, is problematic in the sense of thinking about a zoning that 

doesn’t take effect during the life of the Plan.  Has there been 

consideration given to whether there is a range of permitted activities 45 

of a rural nature that could simply be recorded as part of the zoning 
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package so that your client’s activities were not disrupted by this 

zoning change? 

 

MR CLAY:   Yes sir that has been given thought but before I answer that, it 

may be that the deferred zone is uplifted in the life of the Plan of 5 

course, should Heinz Watties be able to find a solution to its 

wastewater, so it’s not necessarily at least 10 years. 

 

  [11.25 am] 

 10 

 In terms of perhaps carving out rural activities for Heinz Watties’ sites, 

my submission is it’s cleaner and more appropriate to defer the zoning 

because what you’d likely end up with is a clear inconsistency between 

the overall framework for the Industrial zone and permitting, and 

permitted would be what Heinz Watties would be seeking, rural 15 

activities in that zone. 

 

 There is also the requirement which possibly could be adjusted for an 

Outline Development Plan, features infrastructure to be provided 

before development on the site.  If we could somehow, and Mr Clease 20 

might be able to discuss this better than I can, if we could somehow 

carve out rural, my submission is that would lead to an incoherent 

planning framework for this area, and the simple deferral of the zone 

and the continuation of the Rural use of the site and Rural zoning of the 

site, is more appropriate. 25 

 

JUDGE HASSAN:   Yes I can explore it with Mr Clease.  The concept I have 

in mind to test, and others may well test this, is one in which rural 

activities are specified as permitted and perhaps the reverse of your 

concept, until such a period in time as Watties signals that it doesn’t 30 

need to do so.  Obviously there are planning issues with it.  I wanted to 

test whether in fact it had been considered by the client.  It sounds like 

it has been. 

 

MR CLAY:   Yes, yes it has been and we came to the conclusion, with 35 

Mr Clease’s advice too, that the deferred zoning would be the most 

appropriate and, if I can use the term, simplest way to deal with the 

issue.  Because I suppose the point there is, in my submission, there are 

no costs with deferring the zoning in this situation, so there’s no 

problem to solve.  My submission is that this deferred rezoning is 40 

entirely consistent with the higher level planning documents which 

look to enable the continuation of industrial activities, commercial 

activities et cetera, which is exactly what this land is used for and 

required for. 

 45 
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JUDGE HASSAN:   And in essence, if I could capture the wording you’re 

asking for, you’re saying ditch the sunset date and say the zoning 

doesn’t apply during the life of this Plan unless Watties says it should 

apply – Heinz Watties say it should apply. 

 5 

MR CLAY:   Yes that’s it in a nutshell, sir, but as I say there’s the potential for 

the zoning to be uplifted during the life of the Plan.  We simply don’t 

know.  And if I could take this opportunity to note that deferred 

zonings, as Mr Clease says in his evidence, are relatively, well not 

uncommon at least, in terms of our case research we found a case 10 

regarding the Christchurch District Plan in 1995.  Judge Jackson 

approved – it was a settlement proposal – but approved a deferred 

zoning from Rural to Residential in that case.  For what it’s worth, in 

Auckland there has been deferred zones approved by the Court, albeit 

by way of consent order, in the case of a large growth area in 15 

New Lynn Industrial to Commercial, and as I understood it neither of 

those had sunset dates. 

 

JUDGE HASSAN:   So you’re saying both of them were on the basis that the 

deferral was for an indeterminate period of time and could have been 20 

for the life of the Plan? 

 

MR CLAY:   Potentially yes, sir. 

 

JUDGE HASSAN:   Thank you. 25 

 

DR MITCHELL:   I’ve got no questions, thank you. 

 

MS DAWSON:   No more. 

 30 

MS HURIA:   No thank you, sir. 

 

SJH:   All right.  Thank you Mr Clay.  Given the time before Mr Clease comes 

we’ll take the morning adjournment to 11.45.  Thank you. 

 35 

ADJOURNED 

 

RESUMED [11.47 am] 

 

SJH:   Yes, thank you.  Now, have you handed in that affidavit? 40 

 

MR CLAY:   I have, sir, over the break. 

 

SJH:   Thank you very much.   

45 
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<JONATHAN GUY CLEASE, sworn [11.47 am] 
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<EXAMINATION BY MR CLAY [11.47 am] 

 

MR CLAY:   Could you confirm your full name is Jonathan Guy Clease and 

you are employed by a planning and resource management consulting 

firm Planz Consultants as a senior planner and urban designer? 5 

 

MR CLEASE:   Yes. 

 

MR CLAY:   Could you confirm for the Panel that you have prepared a 

statement of evidence dated 24 April 2015 in respect of Heinz Watties 10 

Limited’s submissions on the proposed Replacement District Plan? 

 

MR CLEASE:   I have. 

 

MR CLAY:   Are there any corrections or amendments to be made to your 15 

evidence? 

 

MR CLEASE:   No. 

 

MR CLAY:   Could you confirm that the statement of evidence and the 20 

evidence you are about to give is true and correct to the best of your 

knowledge? 

 

MR CLEASE:   Yes. 

 25 

MR CLAY:   Thank you.  Could you please provide a summary of your 

evidence to the Panel and answer any questions. 

 

MR CLEASE:   Thank you.  So as set out in legal submissions Heinz Watties 

are a long-established industrial business on the site.  The operation 30 

generates large volumes of wastewater that are irrigated onto an 

adjacent 61 hectare rural block.  So whilst rural in activity this area is 

integral to the industrial operation and the latter simply cannot operate 

without the ability to discharge. 

 35 

 The LURP and the attendant changes to the RPS seek at a high level to 

enable the recovery of businesses and to provide for their ongoing 

growth and development.  One method to achieve this is through the 

provision of greenfield land for industrial activities.  In the case of 

Heinz Watties they are already established as an industrial activity with 40 

the rural discharge in the greenfield integral to that operation.   

 

 In this instance I consider that a Rural zoning is a more effective 

method for enabling the ongoing operation of the established business 

than Industrial zoning.  That is that the outcome to my mind is entirely 45 

consistent with the business recovery and growth objectives of the 
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LURP and the RPS albeit that the method in this case is via a Rural 

rather than an Industrial zoning. 

 

 The deferral means that when the Rural zone is no longer required the 

site automatically reverts to a Heavy Industrial zoning so the proposed 5 

approach pragmatically provides for both the recovery phase needs of 

Heinz Watties and likewise provides long term provision for alternative 

industrial businesses once the land is no longer needed as an integral 

part of the existing food processing operation. 

 10 

  [11.50 am] 

 

 I attended mediation with Mr Stevenson and we are largely in 

agreement that a deferred Industrial zone with rural rules in the interim 

is a pragmatic solution and I am in agreement with the proposed 15 

wording apart from the 2026 sunset clause. 

 

 I can see no rationale for the sunset clause.  If no alternative discharge 

solutions are available in 10 years’ time then the issues now will be just 

as relevant then.  As noticed by Mr Clay the district plan will be 20 

reviewed at that time and the issue and infrastructure provision can be 

reassessed at that time. 

 

 To this end I note that since my writing my evidence phase 2 of the 

district plan review has been notified and includes further amendments 25 

to the industrial chapter that make any wastewater discharges in the 

southwest Hornby area a non-complying activity where they exceed 0.9 

litres per second per hectare.  This proposed rule covers the Heinz site 

with the Heinz discharges being well beyond the non-complying 

threshold.  I note that there is no sunset clause attached to the proposed 30 

rule indicating to me that Council has no plans to increase wastewater 

capacity in this area within the life of the plan.   

 

 So that rule it is a new non-complying 6 on page 75 of the notified 

phase 2 industrial chapter and there is an equivalent non-complying 5 35 

rule for the Industrial General zone and it references appendix 16.7.15 

which is a map that includes the site. 

 

 So, in conclusion, the site is used as an integral part of a long-

established industrial activity with, to my mind, rural zoning being a 40 

more effective method for enabling the ongoing operation than 

Industrial zone.  Thank you. 

 

SJH:   Thank you.  Ms Scott? 

 45 

<CROSS-EXAMINATION BY MS SCOTT [11.51 am] 
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MS SCOTT:   Thank you, sir, good morning, Mr Clease. 

 

MR CLEASE:   Good morning. 

 5 

MS SCOTT:   Just first of all thank you for the work and the constructive way 

you have worked with Mr Stevenson on this submission.  The only 

remaining concern is the 2026 sunset clause and I just have a couple of 

questions about that.  There is a clear acceptance that the area is 

identified as a greenfield priority area for industrial activities? 10 

 

MR CLEASE:   Yes. 

 

MS SCOTT:   And that there is a higher order policy expectation that the land 

will be developed for industrial activities? 15 

 

MR CLEASE:   Yes. 

 

MS SCOTT:   And one of the directions that the Council has turned to in 

including the sunset clause in the rule is the Land Use Recovery Plan 20 

and also chapter 6 of the RPS which you have covered in your 

evidence? 

 

MR CLEASE:   Yes. 

 25 

MS SCOTT:   Just in terms of the Land Use Recovery Plan, you do address it 

very briefly at paragraph 21 of your statement of evidence, do you have 

that in front of you?  If you could just turn to action 24 please which is 

on page 29. 

 30 

MR CLEASE:   Yes. 

 

MS SCOTT:   And action 24 No 9, zoning provisions for other greenfield 

priority areas for business, and that refers to map A which is of course 

now in chapter 6.  You didn’t reference that action in your evidence, 35 

you refer only to action 24 and you specify No 1, is there any particular 

reason why you didn’t do that? 

 

MR CLEASE:   Well, that 9 I took to be covered by the second sentence.  So 

when I say, “LURP actions 19 and 24 direct Council to provide for 40 

business through greenfield priority areas” so that covered 9 and then I 

just also note that 1 also directs support for existing.  So the action 24 is 

covering, you know, both greenfield and brownfield for existing areas. 

 

MS SCOTT:   Okay.  And if I could - - - 45 
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MR CLEASE:   Look, I certainly - - - 

 

MS SCOTT:   That is fine.  If I can just take you to the words that foreshadow 

those actions “Christchurch City Council to enable in the next review 

of its district plan the following measures”, so that is referring to the 5 

review that is taking place at the moment and then action 9 is that 

zoning provisions are provided for business for the area of land we are 

looking at, do you accept that interpretation? 

 

MR CLEASE:   I do but I think the relief that we are seeking is consistent with 10 

that.  So 9 is simply saying that the plan provisions need to provide for 

business and as set out in my evidence and in this instance, perhaps 

admittedly somewhat unusually I think the Rural zone is actually a 

more effective method.  So it is a zone provision, it is a method that 

does provide for the business needs of Heinz Watties in this instance.  15 

So look, it is obviously not an Industrial zoning but it is still a plan 

provision that is providing for the business needs of Heinz Watties. 

 

MS SCOTT:   Yes, and in terms of the certainty that this deferred zoning 

allows for, the certainty really only sits with your client, doesn’t it? 20 

 

  [11.55 am] 

 

MR CLEASE:   Well, no, I think it sits for everyone.  If you are an adjoining 

landowner you know that obviously your site has been rezoned now 25 

through this process for industrial activities, you know that the block 

next door will be rural until such time as Heinz cease to irrigate.  So 

you have the confidence that there will be paddocks over the fence for 

the foreseeable future but then once it is ceased to be used through the 

Heinz Watties sort of processing then it will become industrial. 30 

 

MS SCOTT:   But - - - 

 

MR CLEASE:   Like you don’t have certainty around the date that that will 

happen but apart from that I do think you do have certainty as to what 35 

will occur next door. 

 

MS SCOTT:   Wouldn’t you agree with me that there is no certainty that this 

land will be zoned Industrial in the life of this plan based on the rule 

that you are supporting? 40 

 

MR CLEASE:   Yes, I agree with that. 

 

MS SCOTT:   And doesn’t that go against what action 24 is directing the 

Christchurch City Council does? 45 
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MR CLEASE:   I don’t think it does.  I think action 24 is all about providing 

for the needs of business.  Fundamentally when you step back it is 

about enabling businesses to continue to operate and to grow and to 

develop.  I think that the method that we are putting forward enables 

that to occur for Heinz Watties.  It is a planning provision that is in this 5 

case an appropriate set of rules for enabling the Heinz Watties business 

to continue to operate.  When that is no longer required then that will 

cease and the land will then be available for a wider range of other 

alternative industrial activities. 

 10 

MS SCOTT:   And that could be in the next review of the plan in 10 years, 

couldn’t it, based on the approach you are taking, not through this 

review? 

 

MR CLEASE:   It could be. 15 

 

MS SCOTT:   Okay, thank you.  No further questions, sir. 

 

SJH:   Thank you.  Ms Dawson? 

 20 

MS DAWSON:   Thank you, Mr Clease.  My first question, in your discussions 

with Mr Stevenson or others in the Council have you talked about any 

plans that the Council might have to upgrade the wastewater 

reticulation treatment to cope with a discharge of this scale? 

 25 

MR CLEASE:   I haven’t, Heinz Watties’ company representatives have so I 

have been relying on their correspondence I guess with Council.  As a 

reference the phase 2 does have that rule making it non-complying if 

you are discharging high volumes of trade waste, there is no sunset 

clause on that.  So I presume because Council are promoting that rule 30 

then they see there being an ongoing capacity constraint in this part of 

the city for the life of the plan. 

 

MS DAWSON:   Yes, there is no indication either, as you understand, from 

discussions or in the plan that that is going to cease being a restriction 35 

within the life of the plan? 

 

MR CLEASE:   That is correct. 

 

MS DAWSON:   So just turn now to the questions that Judge Hassan started 40 

discussing in relation to the legal submissions.  So you say and the 

legal submissions, do you not, that the Watties waste disposal is an 

integral part of Watties’ business activities? 

 

MR CLEASE:   Yes. 45 
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MS DAWSON:   So do you think that the waste disposal as an activity could 

be seen as a business activity or an industrial activity albeit that it 

requires Rural zoning in this case (ph 3.38) to be enabled? 

 

MR CLEASE:   Yes, this is where we sort of as a team sort of tied ourselves in 5 

knots a little bit trying to pick our way through the various definitions 

and ambiguities I guess of whether it would be.  I guess the salient 

point was we looked at the Industrial zoning that was proposed and 

thought, “Would irrigating wastewater that has come from an industrial 

process legitimately be a permitted industrial activity?”  And whilst the 10 

water has been generated via processing the actual activity that is 

happening on the site is simply it is water being irrigated with grass 

growing and stock grazing and being cut for baleage.  So thought, “No, 

the activity on the site is a rural activity albeit that the water has been 

generated via an industrial process”.  So that is where we concluded 15 

that it would be a non-complying activity under the proposed 

framework. 

 

 Likewise we then said and wonder (ph 4.30) “Well, if it is then a rural 

zone is the fact that the water has been generated by an initial process, 20 

does that make it not a rural activity?”  But for the same reasons we 

concluded that, “No, it wasn’t a legitimate rural activity” because what 

is happening on those paddocks is rural, it is grass, it is animals, it is 

cropping. 

 25 

MS DAWSON:   If you put to one side the rules and whether it is permitted or 

not in either of those zones, is there any objective and policy level 

conflict with Heinz Watties continuing the disposal of its industrial 

waste within a Heavy Industrial zone in terms of what the provisions of 

this Plan say? 30 

 

  [12.00 pm] 

 

MR CLEASE:   Yes.  Not in terms of the tray waste disposal per se, but the 

actual land use itself which is cropping and farming activities, I think 35 

there is – because honestly as set out by Mr Clay in legal submissions, 

the objective and policy framework for the national chapter is not 

surprisingly, you know, they are quite strongly industrial zones if 

industrial and non-industrial activities are not contemplated in the 

main, and that is part of the reason why rural is a non-complying 40 

activity. 

 

 So just as rural is non-complying, I think there is quite a strong policy 

direction that ongoing rural activities are not anticipated in the 

industrial zones, and that is not surprising, it would be unusual if they 45 

were. 
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MS DAWSON:   So are you able to point us to any particular wording that you 

are concerned about? 

 

MR CLEASE:   Sort of not specifically, I guess when I sort of read through the 5 

brief of the provisions, get very much industrials for industrial.  Sorry - 

- - 

 

MS DAWSON:   No, that is all right, because if I recall one of the agreements 

that you have reached with Mr Stevenson, is a policy provision in 10 

relation to the deferral, for example. 

 

MR CLEASE:   Yes. 

 

MS DAWSON:   I mean, could there be a different mechanism that could work 15 

which would be, as I think Judge Hassan mentioned, a permitted 

activity provision being put in which covers the rural or the farming 

aspects of this industrial waste disposal along with perhaps a policy 

recognition of that, but within the industrial heavy zone. 

 20 

 I think your legal Counsel suggested there would be an inherent, I can’t 

remember what he said – an incoherent – this would create an 

incoherent planning framework for the area, I think is what he said. 

 

 So what is your opinion of that, could there be a solution that is not 25 

incoherent or would it be incoherent? 

 

MR CLEASE:   Incoherent is perhaps a little strong, but that was certainly an 

option that we looked at quite closely, as to whether we could have a 

permitted activity rule with a supporting policy, as you mention.  In the 30 

end we just felt it was trying to force a square peg into a round hole as 

to the wider objectives for the chapter where there were sequences that 

definitely you would have an industrial zone with policies and rules 

that were enabling rural activities.  We just felt it would be a very 

uncomfortable fit. 35 

 

 We also had one eye on the implications for the regional council 

consenting framework so when the water discharge consents are 

reviewed and renewed, that process obviously looks at what the zoning 

permits and what the framework is for that land, and having a zone that 40 

enabled a wide range of industrial activities to occur as of right in the 

context of a discharge consent to discharge high volumes of wastewater 

onto that land, was seen to sort of potentially sort of generate a whole 

lot of fish hooks at a regional council level, whereas again, it was felt to 

be sort of far cleaner and more upfront, if you like, because it is, 45 

inherently its activities are rural, that it has a rural zoning.  
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 I am not saying that the alternative could not work, we just felt that on 

balance, the defer zone was a cleaner, better way of progressing. 

 

MS DAWSON:   The alternative which Ms Scott has put to you is that if there 5 

is a deferred zone then there needs to be a mechanism for uplifting that 

at some stage either by Watties to say ‘yes, uplift now, that Kiwi do not 

need it,’ or with Summerset, or with the review of the Plan in the 

future. 

 10 

 So would that, do you see that that fish hook, if you could call it that, 

would be resolved by having the rural aspects of this waste discharge 

being permitted within a heavy industrial zone, as well as other heavy 

industrial activities being permitted on the same land, so that if Watties 

decided to cease using it for the permitted disposal, there are a whole 15 

range of other uses available for the plan? 

 

MR CLEASE:   I think we are proposing to achieve the same end.  You have a 

deferred rural zone at which you do rural activities until such time as 

you want to stop at which point it automatically becomes a heavy 20 

industrial zone and you can do industrial activities.  It is no different 

from having a rule in an industrial chapter permitting rural activities 

until such time as they cease and then you can do other industrial 

activities. 

 25 

JUDGE HASSAN:   Ms Dawson, I am not sure if he has answered your 

question regarding fish hooks, I have not heard the answer yet.  Does it 

now become the fish hook? 

 

  [12.05 pm] 30 

 

MS DAWSON:   I mean albeit that you do not see it as a fish hook, but the 

Council does, would it overcome that particular concern of the 

Council’s? 

 35 

MR CLEASE:   No, it would not because the Council’s concern as I 

understand it, is that they want this land available for industrial 

activities at a defined date.  I may have misinterpreted where the 

Council are coming from but that is why, my understanding is that is 

why they want the 2026, the land then becomes available for industrial, 40 

so if you have a rule permitting rural use indefinitely, then it does not 

overcome that Council’s concern, and obviously if you have a sunset 

clause for rural as a permitted activity, it is the same fish hook, it is the 

single cause of the issue because in 2026, if there is no other disposal 

route then Heinz have no – suddenly to become a non-complying 45 

activity. 
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MS DAWSON:   Albeit reliant on whatever rights they have over its sites? 

 

MR CLEASE:   Yes. 

 5 

MS DAWSON:   All right, well I am sure some of my colleagues will continue 

that line of questioning with you, thank you very much. 

 

SJH:   Ms Huria? 

 10 

MS HURIA:   No, I think I have had my question answered thank you. 

 

JUDGE HASSAN:   Yes, I must say I am still struggling with this.  Actually 

just one matter, I might as well cover it with you because I have had a 

couple of other witnesses before we get to this.   15 

 

 At paragraph 5, you commence, “Although this is a Council Hearing, 

and just for the record, given that this is a public hearing and it is 

important for everyone to understand that this is not a Council hearing, 

it is a Board of Inquiry Hearing, it is independent from the Council. 20 

 

MR CLEASE:   I recognise that. 

 

JUDGE HASSAN:   So I still struggle, I have to say, conceptually with what 

you are suggesting, and I perfectly understand the rationale, I perfectly 25 

understand that inherently Watties needs to continue a rural activity in 

order to undertake its industrial activities. 

 

MR CLEASE:   Yes. 

 30 

JUDGE HASSAN:   And if those rural activities are on the site.  If the Panel 

does not agree, and of course we have not made up our minds, we need 

to consider it, with your theory that it is acceptable to have an 

indeterminate period of time within which this deferral takes place, and 

instead thinks it needs to be limited in time, is it still your preference 35 

that a deferred zoning limited in time is more coherent that having 

permitted activity status given to the range of rural activities that your 

client undertakes in this zone?   

 

 And if the answer to that is yes it is, I am going to need to know why. 40 

 

MR CLEASE:   So, sorry so the question? 

 

JUDGE HASSAN:   The question is this, the Council has put a proposition 

which is contrary to yours in one respect.  It seeks a date and it seeks 45 

that because it sees a fish hook, a fish hook which you do not see at the 
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moment, that the LURP specifies an action and it involves in their 

interpretation a response by way of industrial zoning in the Plan, they 

are seeking to give effect to that action, your interpretation is different, 

the Panel has to make a choice. 

 5 

 Your theory or theirs.  If the Panel thinks the Council is right to give 

effect to the action, a specified date needs to be put in the Plan to 

trigger industrial zoning into action in the life of this Plan, what do you 

think is the better and more coherent answer to that? 

 10 

 Or, a range of permitted activities covering all of the rural activities 

your client needs to undertake on the site during the life of its activities 

as they are currently configured. 

 

MR CLEASE:   Certainly the latter outcome- - - 15 

 

JUDGE HASSAN:   The latter? 

 

MR CLEASE:   Yes.  The issue is the drop dead date I think.  If the choice was 

a deferred zoning with a 2026 drop dead date or an industrial zoning 20 

with permitted activity and no drop dead date, then that latter scenario 

certainly would be preferred. 

 

JUDGE HASSAN:   Yes. 

 25 

MR CLEASE:   But they are not quite apples to apples, so I think our 

preference is a deferred zone with no drop dead date.  If the Panel were 

to take the view that in order to give effect to the LURP or be 

consistent with the LURP, an industrial zoning had to be in place for 

this land, then the alternative put forward of a permitted rural with no 30 

end point within the framework of industrial zoning would be 

preferred. 

 

  [12.10 pm] 

 35 

JUDGE HASSAN:   Okay well that’s helpful.  Now just one further thing.  We 

haven’t got much visibility here at the moment on the evidence of the 

concern you have around the regional consenting.  So that the Panel 

doesn’t make an unnecessary impediment in that area, how is that best 

addressed?  Are you saying that it needs to be addressed in a policy 40 

sense, by something which assists the Regional Council to understand 

the nature of the zoning so that it doesn’t impede re-consenting at the 

regional consent stage? 

 

MR CLEASE:   That would certainly assist.  Again, I prefer the way forward 45 

of a Rural zone that does arise.  Were the Panel to go down the 
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industrial route then I think the policy wording that we’ve agreed with 

Mr Stevenson would probably need to be expanded somewhat, to 

provide a bit more description of the anticipated that it will be rural 

whilst Heinz Watties did irrigation, so that there is not this perception 

that it could be partially irrigated or partially developed for industrial 5 

when you are irrigating adjacent to industrial and different land uses 

conflicting I guess within an irrigation environment. 

 

JUDGE HASSAN:   All right.  Just a minute please.  Mr Clease I was just 

testing an issue before I ask you the next question.  Because I am 10 

mindful that you are most familiar with your client’s needs and 

aspirations for this site, and the Panel’s obligation under section 32AA 

is to look at the different options, and at the moment we’ve only got 

two propositions and the Panel’s invented a third one and put it to you.  

Would you be in a position to confer with Mr Stevenson and either 15 

provide us with a supplementary statement before Mr Stevenson 

addresses us again, or possibly a joint statement on this alternative 

track and what it would look like, for our consideration? 

 

MR CLEASE:   Yes I could certainly do that. 20 

 

JUDGE HASSAN:   Thank you. 

 

SJH:   Thank you.  Dr Mitchell? 

 25 

DR MITCHELL:   Thank you sir, morning Mr Clease, sorry good afternoon 

Mr Clease.  Notwithstanding the issue about the difficulties in relying 

on existing use rights which I think are generally accepted, is there any 

doubt in your mind or anything that you’ve seen that would say, 

existing use rights don’t exist for those wastewater disposal activities? 30 

 

MR CLEASE:   No, there’s no – I’m not aware of any definite reason why they 

wouldn’t.  It’s more the difficulty of proving that they do. 

 

DR MITCHELL:   So if that existing use right were able to be demonstrated, it 35 

wouldn’t matter what the Plan said about dates or zoning or anything, 

you could continue that as the landowner, to irrigate there till 

Armageddon day couldn’t you? 

 

MR CLEASE:   Yes.  If you could demonstrate an appropriate sort of envelope 40 

of existing use rights and different volumes and activities. 

 

DR MITCHELL:   So given that you’ve potentially, or let’s assume that you 

have those existing use rights, you just haven’t demonstrated them.  

That would seem to suggest that your proposition of not needing the 45 

drop-dead date, the 2026 date, is completely unnecessary as you say, 
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doesn’t it?  What purpose does it serve, given that your client owns the 

land?  We assume that it has existing use rights.  It could be zoned 

whatever you want it to be zoned and all it would be would be some 

colours on a piece of paper that would bear no resemblance to the 

reality of what was being undertaken on the site lawfully by the 5 

landowner.  And you could have all the planning regimes in the world, 

and the LURP and everything else.  Short of someone buying the land 

to make it happen, it never would. 

 

MR CLEASE:   Yes, you’re quite correct.  Zoning doesn’t require 10 

development. 

 

DR MITCHELL:   So would you say then that whether it’s zoned Rural with 

permitted activities, sorry, whether it’s deferred zoning with permitted 

activities – sorry, I’ll start again.  Whichever of the two propositions 15 

about whatever the underlying zoning is and what’s permitted, they are 

almost differences without a distinction given the reality of the fact that 

your client owns the land.  Your client has existing use rights, it just 

hasn’t demonstrated them.  And the issue for us to consider first and 

foremost is whether the deferral date, or the expiry date, serves any 20 

resource management purpose that needs to be considered.  Is that fair? 

 

  [12.15 pm] 

 

MR CLEASE:   It is predicated on being able to prove existing use rights, and 25 

that’s the issue. 

 

DR MITCHELL:   Oh no I understand that.  But if you chose to go down that 

route, this deferral date could be in the Plan but it wouldn’t make any 

difference to the activities on the site.  I think I am really agreeing with 30 

your proposition in putting it to you in hopefully in words of one 

syllable, that the 2026 date serves very little resource management 

purpose given that there’s no suggestion from anybody that the activity 

is inappropriate, it simply relates to a policy direction to zone land.  

And zoning land doesn’t achieve anything unless the owner of that land 35 

chooses to uplift it.  I mean the site could lay fallow for 100 years.  You 

can’t be made to develop your own land. 

 

MR CLEASE:   No, no you can’t.  So look, I largely agree with you.  I think 

the concern is just the ambiguity that (a) we can’t demonstrate existing 40 

use rights, or even if we do and something changes that post 2026 with 

that date in place you do then become a non-compliant city. So whilst 

the Council couldn’t require you to develop the land for industrial 

purposes they could potentially require you to cease irrigation. 

 45 
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DR MITCHELL:   And I take that point, but my question to you is, is it fair to 

say that in resource management terms, the 2026 date serves no 

purpose whatsoever? 

 

MR CLEASE:   Yes I agree.  5 

 

DR MITCHELL:   Thank you.  That’s all thank you sir. 

 

SJH:   Mr Clease you may not be able to answer this, if so just say so.  If the 

Council introduced wastewater infrastructure in this area that was 10 

sufficient to deal with the capacity from your client there would be no 

need for this irrigation to continue, would there? 

 

MR CLEASE:   That’s right.   

 15 

SJH:   So in part it is a failure of the infrastructure capacity that’s led to this 

situation? 

 

MR CLEASE:   It is, in part. 

 20 

SJH:   Okay, thank you.  Anything arising from the Panel’s questions? 

 

MS SCOTT:   No sir. 

 

MR CLAY:   No thank you sir. 25 

 

SJH:   Re-examination as well? 

 

MR CLAY:   No thank you sir. 

 30 

SJH:   Thank you.  Thank you Mr Clease, you may stand down. 

 

SJH:   Thank you Mr Clay and you may be excused. 

 

MR CLAY:   Thank you sir. 35 

 

<THE WITNESS WITHDREW [12.17 pm] 

 

SJH:   Now Ms Crawford and Kennaway Park. 

 40 

MS CRAWFORD:   Good afternoon sir.  Thank you.  Just for the record I am 

appearing for Kennaway Park, submitter 787.  I have pre-circulated 

legal submissions and I trust the Panel have read them, they’re fairly 

short?  Yes. 

 45 

SJH:   Sorry, just one. 
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DR MITCHELL:  Just for the record, the Dunedin office of my (INDISTINCT 

3.00) has acted for Kennaway Park in the past.  It doesn’t act so 

currently and hasn’t done in relation to any of these District Plan 

matters.  Unless Ms Crawford thinks otherwise I don’t think there’s any 5 

conflict that would prevent me from considering the matters that are 

under discussion today and on that basis I don’t propose to recuse 

myself from considering unless someone takes exception to that. 

 

MS CRAWFORD:   Thank you Dr Mitchell, I’m quite comfortable with that. 10 

 

DR MITCHELL:   Thank you. 

 

SJH:   It’s already posted on the website anyway. 

 15 

MS CRAWFORD:   Yes, thank you sir.  I was going to take these as read but 

there’s just a couple of points I’d like to draw to the Panel’s attention if 

I may.  The introduction on page 1 simply sets the background.  We’re 

dealing with Portlink Industrial Park, also known as Kennaway.  It’s 

located in Woolston. 20 

 

 If I can just turn to page 2, you will see there we’ve set out the 

agreements reached with Council at 2.1.  If you go to the bottom of the 

subparagraphs to 2.1f, I refer there to an updated Outline Development 

Plan.  We have identified a couple of minor errors in the version that 25 

was previously agreed with the Council, and yesterday I circulated a 

further updated ODP to my friend for the Council and to Mr Stevenson 

and I’ve had confirmation this morning that the Council is comfortable 

with this version and I would ask the Panel’s leave for this to be 

produced through the witness Ms Aston, who is appearing shortly, for 30 

the record.  

 

SJH:   Thank you. 

 

MS CRAWFORD:   I think it will be Exhibit 23 but we will get to that shortly.  35 

 

SJH:   We’re up to 24 now. 

 

MS CRAWFORD:   24, right.  At paragraph 2.2 I have just noted by way of 

background that Kennaway is also participating in the Subdivision 40 

Chapter discussions.  I haven’t identified any detail yet because it’s still 

between the witnesses but my understanding is that a report back will 

occur later today and all I’ve simply noted there is the basis upon 

which we understand the witnesses have got to, Kennaway is quite 

comfortable with that arrangement.  Once that’s on the record we will 45 

be able to formally confirm and I can anticipate the case will be we will 
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not be calling any evidence or leading submissions on the Subdivision 

Chapter for Kennaway. 

 

  [12.20 pm] 

 5 

 Thank you and the third point on page 3 is the one remaining area of 

this agreement at this stage between the Council and Kennaway 

relating to the ancillary office and retail activity issue which I know is a 

matter of interest to a number of submitters.  There have been 

discussions on the definition of ancillary office, or ancillary activity I 10 

should say and ancillary office activity, and I note this at paragraph 3.3.  

Again there’s been some progress made and my friend Ms Scott for the 

Council has asked if we can produce Mr Stevenson’s proposed 

amendments to those definitions through Ms Aston and I am quite 

comfortable with doing that.  Kennaway agrees with them.  I’m not 15 

sure all other submitters involved are yet at that point but at least it’s on 

the record for the Panel. 

 

SJH:   That would be helpful, thank you. 

 20 

MS CRAWFORD:   Thank you.  And our position of disagreement is outlined 

quite clearly in the submission.  And just finally we are calling 

Ms Aston.  Mr Harris, as you’ll be aware sir, is currently overseas and 

we have leave for him to be produced from Wednesday morning.  He is 

a registered valuer.  He will also be appearing for a number of other 25 

submitters and I have been asked to appear on behalf of all of them in 

one go at 10 o’clock on Wednesday which should be quite efficient. 

 

SJH:   Thank you. 

 30 

MS CRAWFORD:   And that will wrap up Kennaway’s case.  Depending on 

how that goes there may or may not be the need for closing 

submissions because I am conscious they are due that day and 

presented the following day but perhaps if I –  

 35 

SJH:   Well subject to the right to apply to have them filed in writing and - - - 

 

MS CRAWFORD:   Indeed. 

 

SJH:   - - - if they needed further time the Panel could then grant one or two of 40 

those so there’d be no issue round it. 

 

MS CRAWFORD:   I’m much obliged, sir.  Thank you.  Well on that basis, 

unless there’s any questions arising from the opening of it, I now call 

Ms Aston. 45 
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SJH:   Thank you. 

 

DR MITCHELL:   Could I just, - - - 

 

MS CRAWFORD:   Sorry. 5 

 

DR MITCHELL:   - - - I just have one question to clarify please, Ms Crawford.  

With this definition that Ms Aston is going to table that’s been 

discussed with the Council, does that then, just to be clear, does that 

then resolve the Kennaway submission completely or is that other issue 10 

still outstanding? 

 

MS CRAWFORD:   The cap is still outstanding - - - 

 

DR MITCHELL:   The cap is still outstanding. 15 

 

MS CRAWFORD:   - - - so the standard related to the cap is still a matter of 

dispute.  It relates purely to the definition, but what I have said in the 

opening is that our position is that further strengthens the need for 

perhaps reflecting on whether you do actually need a cap - - - 20 

 

DR MITCHELL:   No thank you. 

 

MS CRAWFORD:   - - - but we’ll come to that shortly.  Ms Aston. 

 25 

JUDGE HASSAN:   That cap being the cap on office floor area? 

 

MS CRAWFORD:   Yes, the 500 square metre or 30 percent point, and also it 

relates to the ancillary retail issue as well, which is still an area for 

discussion between a number of parties I believe. 30 
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<PAULINE FIONA ASTON, sworn [12.22 pm] 
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<EXAMINATION BY MS CRAWFORD [12.22 pm] 

 

MS CRAWFORD:   Can you please confirm your full name is Pauline Fiona 

Aston and you are known as Fiona? 

 5 

MS ASTON:   Yes. 

 

MS CRAWFORD:   And you hold the qualifications and experience set out in 

your evidence? 

 10 

MS ASTON:   Correct. 

 

MS CRAWFORD:   And you have produced a statement of evidence dated 

24 April 2015 in relation to this matter? 

 15 

MS ASTON:   Yes. 

 

MS CRAWFORD:   Do you have any corrections to make to that evidence? 

 

MS ASTON:   No. 20 

 

MS CRAWFORD:   On that basis do you confirm your evidence you are about 

to give is true and correct to the best of your knowledge? 

 

MS ASTON:   Yes. 25 

 

MS CRAWFORD:   Thank you.  Can you now please read a verbal summary 

of your evidence and as I identified a moment ago you have two 

documents to produce, you have copies with you, when you get to that 

point in your summary I will ask you to produce those for the record 30 

and then answer any questions. 

 

SJH:   And I think, Ms Aston, you can just concentrate on the areas that are 

still in contention because a great deal of it has now been resolved. 

 35 

MS ASTON:   Yes.  So essentially Kennaway is the owner of Portlink 

Industrial Park, or developer of Portlink Industrial Park which is a 

30 hectare industrial area at Woolston and that was previously zoned 

Business 4, well still is zoned Business 4 under the Operative City 

Plan, and the submission as notified sought to maintain the same 40 

opportunities for business development as under the Operative Plan, 

which obviously allowed a greater scale of retail and office activity.  

 

 So there’s a high level agreement been reached which is detailed in my 

evidence and I won’t go into the areas that have been agreed, a lot are 45 

to do with detail about the Outline Development Plan and such things.  
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So in the submission as originally filed we sought greater opportunity 

for commercial and office activity but the position now is that 

Kennaway is comfortable with office and retail activity being ancillary, 

and I have participated in discussions about the definition of ancillary.  

Kennaway’s position remains that a standard purely relying on the 5 

ancillary definition is sufficient and the caps in terms of floor space 

area and percentage of the activity are not necessary and will result in 

unnecessary consenting. 

 

  [12.25 pm] 10 

 

 And the reasons for that are outlined, my key points in relation to that 

are outlined in my evidence.  I don’t know if you want me to refer you 

to the paragraphs in my evidence.  Would it be appropriate at this point 

for me to present the definition that’s been discussed? 15 

 

SJH:   Yes, as Exhibit 24.  And this is the one your client is in agreement with? 

 

EXHIBIT #24 – MARK STEVENSON’S PROPOSED AMENDMENTS 

TO DEFINITIONS OF ANCILLARY ACTIVITY AND 20 

ANCILLARY OFFICE ACTIVITY 

 

MS ASTON:   Yes, yes.  Do you want me to speak to that or is, it’s pretty self-

explanatory. 

 25 

SJH:   I think it is fairly self-explanatory but if there’s anything you wish to 

add to the words themselves, by all means do so. 

 

MS ASTON:   No, just, I mean when you create a definition inevitably there 

are words within that definition which also need to be defined so in 30 

terms of the wording “incidental”, in terms of the Oxford dictionary 

that’s lesser, the lesser component, which I think is appropriate. 

 

 Okay so the other matter here is the amendment to the Outline 

Development Plan which is a further exhibit. 35 

 

SJH:   25.  And again that’s agreed to, isn’t it? 

 

MS ASTON:   Yes.   

 40 

EXHIBIT #25 – OUTLINE DEVELOPMENT PLAN – PORTLINK 

INDUSTRIAL PARK 

 

MS ASTON:   Just to explain, the only change is the spine road which is in the 

same position, and then there’s the roads at right angle coming off the 45 

spine road towards Tunnel Road and they didn’t quite go as far as 
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Tunnel Road in the ODP and they’re just now extending to Tunnel 

Road which is the correct location.  So it’s just a minor change which 

has been discussed with Mr Stevenson and he’s comfortable with that.  

That’s all. 

 5 

SJH:   Thank you.  Ms Scott? 

 

<CROSS EXAMINATION BY MS SCOTT [12.29 pm] 

 

MS SCOTT:   Thank you sir.  Good afternoon Ms Aston.  Just a few questions 10 

today.  I just wanted to check with you one of your views in your 

statement of evidence.  Paragraph 8.7, you indicate there that 

Kennaway Park is no longer pursuing amendments in relation to 

commercial activity, standalone retail and office activities and 

residential activity. 15 

 

  [12.30 pm] 

 

 In paragraph 8.15 in the last sentence there, you set out your opinion 

that commercial services should be permitted to be consistent with 20 

policy 4.  I am not sure if that is meant to be still in your statement or 

not.  Are you able to clarify that? 

 

MS ASTON:   Which paragraph are you referring to? 

 25 

MS SCOTT:   8.15 and that is on pages 13 and 14. 

 

SJH:   Well the apparent contradiction between that and the last sentence, at 

8.7, is that - - - 

 30 

MS SCOTT:   Yes, thank you, sir.  I am asking you about your opinion there, 

that commercial services should be permitted. 

 

MS ASTON:   I apologise, but I am wondering whether I have got – I am 

wonder if legal Counsel can help, I am sorry, my paragraph numbers do 35 

not seem to be tallying and I apologise for this, I am not quite sure what 

has happened. 

 

MS SCOTT:   It is also on the screen in front of you. 

 40 

MS ASTON:   Oh is it, okay. 

 

SJH:    If you go back to 8.7 if you would please first.  See the last sentence 

there. 

 45 

MS ASTON:   8.16, sorry I was looking at .1.6, my apologies.   
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SJH:   So that and potential contradiction with the last sentence of 8.15. 

 

MS ASTON:   So 8.7 and 8.1. 

 5 

MS SCOTT:   15. 

 

MS ASTON:   15. 

 

MS SCOTT:   8.15. 10 

 

MS ASTON:   Yes, okay, and I say commercial, okay.  I think I am just giving 

my opinion on commercial services being appropriate as permitted but 

it is not something that I understand Kennaway wishes to pursue to any 

great extent. 15 

 

MS SCOTT:   Okay, and how does that - - - 

 

SJH:   Great extent you say – sorry – 8.7 the last sentence, you say “They are 

no longer pursuing”, is that the position, they are no longer pursuing.  20 

Can you confirm that Ms Crawford, save us some time.   

 

MS CRAWFORD:   My understanding, sir, is that commercial services are no 

longer sought as permitted by the submitter, but I understand the 

witness is just providing her independent opinion on whether or not 25 

that would be appropriate. 

 

SJH:   Right okay. 

 

MS SCOTT:   Ms Aston, how does that opinion fit with the policy context of 30 

policy 6364 in the Regional Policy Statement? 

 

MS ASTON:   I have got it here fortunately.  Sorry, I have policy 6.36 and 

6.37, have you got that, oh here it is, is this it here. 

 35 

MS SCOTT:   So referring to R4. 

 

MS ASTON:   Right.  Okay, so I just need to look at the permitted activities 

listed. 

 40 

MS SCOTT:   I do not want to spend a lot of time on this question, - - - 

 

MS ASTON:   No, I know, - - - 

 

MS SCOTT:   - - - I just have a concern that your opinion there does not fit 45 

with the Higher Order policy framework that we have in front of us. 
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MS ASTON:   Yes, yes, I hear what you are saying, it is new commercial 

activities which I am presuming in terms of the Regional Policy 

definition includes commercial services.  I mean, sorry, I am not – I 

cannot – I think probably what we are thinking is, I am thinking 5 

commercial services are quite small and limited and they are really 

supporting the – are only going to be in industrial zone if they support 

the needs of the workers in that zone, so it is really only where it is 

going to give rise to distributional urban form facts, that is really all I 

can say on it. 10 

 

  [12.35 pm] 

 

MS SCOTT:   Okay, you would agree as a planner that it is important for the 

Industrial zone to be primarily for industrial activities, not office or 15 

retail, you agree with that concept? 

 

MS ASTON:   Yes, that they should be ancillary, yes.   

 

MS SCOTT:  And in coming to your conclusion that ancillary caps are 20 

unnecessary, I have taken from your evidence a fairly high reliance on 

the Minister’s statement of expectations, in particular those in A1 and 2 

about reducing the reliance on resource consents.  What policies in the 

RPS did you take into account in reaching a conclusion that caps are 

not appropriate for ancillary retail and office activities? 25 

 

MS ASTON:   Okay.  So if we go to the RPS, policy 6.3.6 and 5 recognises 

that new greenfield areas are primarily for industrial activities and that 

commercial use in these areas is to be restricted.  But 9 also seeks to 

ensure business activities close and in close proximity to labour supply, 30 

major transport hubs and passenger transport networks and the Portlink 

Industrial area is very strategically located in terms of those matters, 

particularly the port and strategic location in relation to state highways.   

 

 And I know there is a method which is to identify trigger thresholds for 35 

office and retail activity in industrial areas where they are likely to give 

rise to distributional effects or sensitivity.  In interpreting that I also did 

look at the definitions and what was important to me is that the 

definition of industrial is your typical industrial activities and other 

ancillary activities.  So to my mind the policy is directing greenfield 40 

business areas to be primarily for industrial activities and the definition 

of industrial does include ancillary activities, which is what we are 

talking about in terms of ancillary office and ancillary retail. 

 

MS SCOTT:   Okay, thank you.  So if I can take you back to method 2 which 45 

you mentioned.  This method refers to office activities generally and 
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retail commercial activities, it doesn’t just refer to standalone office 

activities.  That method doesn’t preclude or doesn’t state that caps 

shouldn’t be applied for ancillary office and retail, does it? 

 

MS ASTON:   It doesn’t, but what it says is that thresholds are to apply where 5 

otherwise the activities are likely to give rise to distributional effects or 

reverse sensitivity effects, that is the key factor. 

 

MS SCOTT:  That is the key factor, okay, and taking you back to the statement 

of expectations and putting to one side the focus on over reliance on the 10 

consenting process, you have acknowledged the benefits of certainty 

and clarify in this plan and you would agree that certainty in the way 

the rules operate is important in terms of the statement of expectations? 

 

MS ASTON:   Absolutely. 15 

 

MS SCOTT:   And at paragraph 8.9 of your evidence, and I am referring to that 

paragraph with this question, to determine whether an ancillary office 

activity is permitted or not do you consider it is satisfactory to discuss 

or to have to rely on discussions in reaching an agreement with a 20 

consents planner? 

 

MS ASTON:   Regardless as whether there is a cap or not you still have to 

meet the second component of the activity standard which is that it is 

ancillary so I think you are going to have to have that discussion 25 

regardless.  I don’t think it makes a difference.  I mean - - - 

 

MS SCOTT:   So a floor restriction - - - 

 

MS ASTON:  - - - planners might be tempted to say if it is within those 30 

thresholds it complies but that is actually not administering the rule in a 

correct manner. 

 

  [12.40 pm] 

 35 

MS SCOTT:   So you can’t see any certainty in giving a specific floor area? 

 

MS ASTON:   No because you have got to comply with both parts of the rule.  

And the thing about it is that the range of industrial activities and their 

particular needs and the way they operate, I mean I am not an expert in 40 

this area, but just having read Mr (INDISTINCT 0.26) evidence, it is 

certainly not a situation where one size fits all.  So you can be ancillary 

but the proportion of space may still be over 500 square metres or you 

can be ancillary and be well over 30 percent floor area.  So no, I do not 

think those accounts give any more certainty at all. 45 
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MS SCOTT:   Okay, thank you.  Essentially this is an issue of risk for the 

Council in terms of the policy approach it has taken in this Plan. 

 

 If there is no freestanding offices permitted in industrial areas, do you 

not perceive that there might be a risk that people will seek to rely on 5 

ancillary status to take the costs, benefits and advantages of locating in 

an industrial area? 

 

MS ASTON:   They will only locate in an industrial area if they are an 

ancillary activity, that is what the rules require. 10 

 

MS SCOTT:   And where is the evidence that you are relying on to come to 

that view?  

 

MS ASTON:   Sorry, I do not understand the question, say it again. 15 

 

MS SCOTT:   You are saying that offices will only locate in these industrial 

areas if they are ancillary and that is based on the definition.  You say 

with quite certainty that that is only going to happen, whose evidence 

are you relying on to come to that (INDISTINCT 2.05)?   20 

 

MS ASTON:   Yes, I mean I do recall and I have been reading the transcripts 

and I do recall it raised in other peoples evidence that nobody is aware 

that there has been a great enforcement problem in the past with – or 

great issue with a large number of standalone offices establishing in 25 

industrial areas, but the point is that people – whether people want to 

establish standalone in an industrial area or not, lots of people want to 

establish offices in residential areas as well and the Council enforces 

that, so it is no different really. 

 30 

MS SCOTT:   Okay, no further questions, thank you, sir. 

 

SJH:   Thank you, Ms Dawson. 

 

MS DAWSON:   Thank you, Ms Aston, just one question following on from 35 

those questions from Ms Scott.  Have you yourself had experience with 

administration or interpretation of the word ‘ancillary’ as a qualifier, 

whether it be to these types of activities or other types of activities in 

district plan interpretation, and if so, have you got examples of whether 

it is or isn’t a problem?   40 

 

MS ASTON:   I have come across it but I actually cannot think of any specific 

examples but, you know, in a rural context, it can sometimes arise and I 

have not experienced any particular difficulty with it.  I am sorry, but - 

- - 45 
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MS DAWSON:   But is it a qualifier that is used not just in this type of context 

but in other types of activities? 

 

MS ASTON:   Yes, just having a mental block as to what they – possibly in the 

rural context in terms of rural activities and where you are only allowed 5 

to have rural based industrial activities and whether the retail 

component is an ancillary part of that, those type of situations. 

 

MS DAWSON:   All right, you have not got any examples of - - - 

 10 

MS ASTON:   I haven’t, I’m sorry. 

 

MS DAWSON:   Thank you very much. 

 

MS ASTON:   Yes, I wish I had. 15 

 

MS DAWSON:   Thank you. 

 

SJH:   Ms Huria. 

 20 

MS HURIA:   No thank you, sir. 

 

SJH:   Judge. 

 

JUDGE HASSAN:   Ms Aston, I have got a couple of questions.  One relates to 25 

the update to the Outline Development Plan, and I want to talk to you 

about ancillary activities later.     

 

 Taking that first one up, if you could look at exhibit 25 again. 

 30 

MS ASTON:   That is the ODP? 

 

JUDGE HASSAN:   Yes, if the secretariat could put on the screen appendix 16 

in the latest version of the Plan, that is page 208 of the Industrial 

Chapter 16, 208 appendix 16. 35 

 

  [12.45 pm] 

 

 So am I right to understand that if we look at Exhibit 25 and compare it 

with the one on the screen, the material difference is the one on the 40 

screen provided no direct access to Tunnel Road and this one provides 

for three road connections to Tunnel Road, is that right? 

 

MS ASTON:   I do not think it actually intends there to be road connections 

onto Tunnel Road because it’s a state highway and there would be 45 
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limited access provisions.  And it may be in the rules that there’s some 

restriction on that. 

 

JUDGE HASSAN:   Well that is fairly helpful. 

 5 

MS ASTON:   Yes. 

 

JUDGE HASSAN:   So what you’re saying is even though it shows it as going 

right up the edge of Tunnel Road, for clarity the Outline Development 

Plan should probably specify that it’s not intended to provide direct 10 

access to Tunnel Road, those are cul-de-sacs. 

 

MS ASTON:   Correct. 

 

JUDGE HASSAN:   All right. 15 

 

SJH:   I just wondered, there is a little line just short of the hard black line. 

 

JUDGE HASSAN:   Yes, that’s right, I was going to - - - 

 20 

SJH:   If that’s what that’s indicating. 

 

JUDGE HASSAN:   Yes, it left it confusing because I looked at the one in the 

Plan and that’s definitely showing short of it.  This one takes it right to 

the edge.  So do you think it should be clarified anyway because that is 25 

not the intention. 

 

MS ASTON:   Yes all right I mean whether they could be shown as a cul-de-

sac at the edge, but yes, it’s certainly not the intention. 

 30 

JUDGE HASSAN:   All right, no that’s good.  So cutting to the concept of 

ancillary office and ancillary activity, if we could go to Exhibit 24 for 

this.  Now you just work on the one in front of you which I’ve got as 

well.  So one thing that occurs to me just in the drafting is that the first 

and second bullet point of ancillary activity are replicated in the first 35 

and third bullet points of ancillary office activity.   

 

MS ASTON:   Correct. 

 

JUDGE HASSAN:   So from a technical drafting point of view it would be 40 

possible to fix that, wouldn’t it, by saying any office activity that is an 

ancillary activity and it does the extra bit. 

 

MS ASTON:   Yes, yes. 

 45 
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JUDGE HASSAN:   Now looking at the extra bit, the second bullet point, 

“provides necessary support to the functioning of the primary activity”.  

I’m just thinking about the line of questioning from Ms Scott and your 

answers to that along the lines that you didn’t think there was much of 

a prospect of risk that people would misuse the provisions. 5 

 

 At the moment it just refers to necessary support for the primary 

activity.  Is it really the intention that it could also say “and not for any 

other activity”?  Take for example somebody that tries to house an 

office that supports the primary activity but does other things off site as 10 

well. 

 

MS ASTON:   Yes I mean I’m thinking about the situation where you have an 

industrial activity and you have the office happens to be their main 

office as well.  For example, I mean this isn’t in Christchurch, but 15 

Lowe Corp in Hastings, they have their industrial tannery and they 

have their main office there as well.  So the office is necessary for the 

functioning of the tannery operation but it’s also functioning for the 

other businesses, other parts of the company.  I wouldn’t want it to 

constrain that sort of situation. 20 

 

JUDGE HASSAN:   So what you’re saying is the fact that the second bullet 

point is silent about that, in your view, is intended to accommodate 

more than what those words say.  In other words it’s not just necessary 

support for the functioning of the primary activity on your analysis, it’s 25 

to do other things as well off site.  Albeit for the same entity. 

 

MS ASTON:   For the same entity, yes.  I think there would be some situations 

where it wouldn’t be appropriate for that, it’s the same business, for 

that to have to relocate somewhere else because of distributional 30 

logistics reasons.  I think it probably would be a bit too restrictive.  I 

mean I’m not an expert in how all these industrial activities operate - - - 

 

JUDGE HASSAN:   No but you are advocating for a removal of the 

restrictions on floor area. 35 

 

MS ASTON:   Yes, yes. 

 

JUDGE HASSAN:   Which the Council is saying should be maintained. 

 40 

MS ASTON:   And the Council’s concerned about untoward or unintended 

consequences at the risk of the central city recovery.  Can you not think 

of a way in which it could be tightened to cover what you are saying 

but to avoid for instance the prospect of somebody saying “well we’ve 

got a large premises at Kennaway Park, we only need 500 square 45 
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metres but we’ve got 4,000, or we’ve got 2,000 square metres, come 

sub-let from us. 

 

  [12.50 pm] 

 5 

MS ASTON:  Yes, maybe it should not be for any other, in a different 

ownership or then you get in where companies - - - 

 

JUDGE HASSAN:   If you do have a chance to think about it - - - 

 10 

MS ASTON:  - - - and you do not want subleasing to completely different 

entities. 

 

JUDGE HASSAN:   I am asking you, if you have not had a chance to think 

about it, Mr Stevenson can possibly help us (INDISTINCT 0.37) 15 

 

MS ASTON:   Yes, but I think there is possibly a little further refinement 

required, yes.  I think that your suggestion probably is a bit too 

restrictive but there is something in the middle that might be more 

appropriate. 20 

 

JUDGE HASSAN:   Thank you. 

 

SJH:   Ms Dawson. 

 25 

MS DAWSON:   One quick question.  In relation to these definitions, I just 

noted that you have not – in a sense have not gone to the definition of 

ancillary retail activity, is that still work in progress, or – because you 

are asking for – Kennaway’s submission relates to both activities? 

 30 

MS ASTON:   Yes, yes. 

 

MS DAWSON:   Is that just something that has not yet been agreed? 

 

MS ASTON:   To be honest, I think the focus has been on office but it would 35 

seem appropriate that the same approach would be appropriate for retail 

as well. 

 

MS DAWSON:   Right, so, yes, so it is work in progress but it is likely to be 

along similar lines? 40 

 

MS ASTON:   Yes, yes, yes. 

 

MS DAWSON:   All right, well we will - - - 

 45 
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MS ASTON:   I think it is something that we have not focused our attention on 

and maybe it needs to be. 

 

MS DAWSON:   We will wait for Mr Stevenson, thank you very much, that is 

all, sir. 5 

 

SJH:   Thank you, Dr Mitchell. 

 

DR MITCHELL:   Thank you, sir, hello Ms Aston, just a couple of questions 

and it is about this definition or definitions. 10 

 

 The previous definition of ancillary activity and I haven’t got it in front 

of me, but when it talked about what it was ancillary to, it said 

something along the lines of anything that was either a permitted 

activity or lawfully established or something, or held a resource 15 

consent, and it has been replaced by this word ‘primary activity’.  That 

is not defined in the Plan to the best of my knowledge. 

 

 Do you think it is sufficiently clear what a lawfully established primary 

activity means in the context of the definition? 20 

 

MS ASTON:   I mean lawfully established is clear, I think that is accepted in 

RMA terms - - - 

 

DR MITCHELL:   Yes. 25 

 

MS ASTON:   - - - ie, it is permitted under the zone or it has got a consent.   

 

 And primary activity, that means the primary activity on the site. 

 30 

DR MITCHELL:   It is the word ‘primary’ that I am interested in - - - 

 

MS ASTON:   Yes. 

 

DR MITCHELL:   - - -because you could have a consent to enable yourself to 35 

do five activities on the site, is it only then that it is ancillary to one of 

those activities or anything that is permitted.  It seems that you have 

clarified what ancillary means but not what it is ancillary to. 

 

MS ASTON:   Primary is the main activity on the site in terms of floor area 40 

and the number of people operating et cetera, I mean, it is a term that is 

used in planning rules, sometimes it is primary, sometimes it is the 

main activity.  Like you have rules which say the main building - - - 

 

DR MITCHELL:   I will leave it there, that is fine, that is not the main 45 

difficulty I have. 
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MS ASTON:   Sorry. 

 

DR MITCHELL:   I am assuming that this rule was meant to apply to existing 

ancillary activities, sorry, activities that are ancillary to existing 5 

activities and activities that are ancillary to proposed new activities. 

 

MS ASTON:   Yes. 

 

DR MITCHELL:   If we are in the latter category, ie, a new proposal, nothing 10 

would ever be ancillary to the primary activity because it has never 

been lawfully established.  It would hold a resource consent, but the 

activity has not been lawfully established, has it, and it has got to be a 

part of a lawful established primary activity.  That implies to me that it 

has got to be pre-existing. 15 

 

MS ASTON:   No, I think you can – if you are establishing a new activity on a 

site,- - - 

 

DR MITCHELL:   Yes. 20 

 

MS ASTON:  - - - you would establish the primary - either you would establish 

the primary activity and this incidental office activity at the same time, 

or you would have to have the primary activity before you could - - - 

 25 

DR MITCHELL:   But you have got to be a part of it, how can you be part of 

something and ancillary to it all at the same time.  There must be a 

connection to or related to, but maybe I will not ask any more questions 

about it, I will get you to clarify it.  Maybe at this space where it is 

good that there has been agreement, but maybe there’s some refinement 30 

to get the definition to work, certainly to what you’re both anticipating. 

I will leave that at that point I think. Thank you. 

 

  [12.55 pm] 

 35 

SJH:   Just coming back to this primary again, however much it might’ve been 

used in planning rules, can we just take a very simple example of a 

freezing works, the primary activity is the slaughter and processing of 

animals, but the fellmongery for example would be not the primary 

activity, it’s a subsidiary activity to the primary activity? 40 

 

MS ASTON:   Yes, I would call the primary activity is meat processing - - - 

 

SJH:   Yes, the fellmongery is not meat processing, that’s the point. 

 45 

MS ASTON:   No, processing of bi-products, it’s all to do with - - - 
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SJH:   So it’s just making sure that this definition, because I think it’s good that 

Dr Mitchell says you have got agreement, but I think it needs a little bit 

of tightening up so there’s not loopholes in it.  

 5 

MS ASTON:   Yes. 

 

SJH:   I see Mr Stevenson’s been scribbling through all of this and nodding. 

Can I just go back, you gave an example of the tannery that had the 

head office there as well? 10 

 

MS ASTON:   Yes. 

 

SJH:   So presumably that head office would carry out business and accounting 

functions? 15 

 

MS ASTON:   Absolutely.  

 

SJH:   Sales and exporting functions, all of those sorts of things? 

 20 

MS ASTON:   Yes. 

 

SJH:   Potentially that may be done under a different corporate entity? I mean 

you might have one company doing your exporting under a – see the 

problem we’ve got that Judge Hassan referred to? 25 

 

MS ASTON:   Yes, I do. 

 

SJH:   So I think some more notes around that might be useful too. 

 30 

MS ASTON:   I did also look, there is a definition of office in the replacement 

plan which is administration functions, so that would be the question 

whether the office area includes the cafeteria and the research and 

development because it looks like an office - - - 

 35 

SJH:   But if you’ve got a salesman there exporting pies to Italy, for example, 

is that an administrative function? It’s probably not. 

 

MS ASTON:   It is from the business. 

 40 

SJH:  Not if we’re applying the Oxford Dictionary version of the words 

anyway. 

 

MS ASTON:   Right, yes.  

 45 

SJH:   Anyway, it’s something for you to think about. 
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MS ASTON:   I know. 

 

SJH:   Ms Scott, anything arising from the Panel’s questions? 

 5 

MS SCOTT:   Thank you, no, sir. 

 

SJH:   Anything arising or re-examination? 

 

MS CRAWFORD:   No, sir, but as previously, Ms Aston is more than happy, 10 

as you will hear, to work with Council and the other submitters who 

have been involved in this issue, so thank you. 

 

SJH:   No, no, we weren’t being critical, it’s just trying to tease it out to get to 

an outcome that meets the certainty provision on the order in Council, 15 

but given the English language, there’s probably no such thing as 

certainty precluding certainty itself. 

 

MS CRAWFORD:   That’s what we’re all aiming for, sir, so thank you. 

 20 

<THE WITNESS WITHDREW [12.59 pm] 

 

SJH:   Thank you, we will adjourn until 10.00 am on Wednesday morning. 

Thank you. 

 25 

MATTER ADJOURNED AT 12.59 PM UNTIL 

WEDNESDAY, 10 JUNE 2015  


